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UNI TED STATES DI STRI CT COURT
EASTERN DI STRI CT OF M SSOUR
SOUTHEASTERN DI VI SI ON
LARRY G HI NES,
Pl aintiff,
No. 1:11 CV 32 DDN
M CHAEL J. ASTRUE,

Comm ssi oner of Social Security,

Def endant .

N N e e e N N N N N

MEMORANDUM

This action is before the court for judicial review of the final
decision of defendant Conmm ssioner of Social Security denying the
applications of plaintiff Larry G Hones for disability insurance
benefits under Title Il of the Social Security Act, 42 U S.C. § 401, et
seq., and supplenmental security income under Title XVI of that Act, 42
US C § 1381, et seq. The parties have consented to the exercise of
pl enary authority by the undersigned United States Magistrate Judge
pursuant to 28 U S.C 8 636(c). (Doc. 6.) For the reasons set forth
bel ow, the decision of the Administrative Law Judge (ALJ) is reversed and

r emanded.
| .  BACKGROUND
On June 4, 2007, plaintiff Larry G Hi nes applied for disability
i nsurance benefits and suppl enmental security incone. (Tr. 70-82.) In

his applications, he alleged an onset date of Novenber 15, 2005, on
account of diabetes, back probl ens, hypertension, high cholesterol, and
pain in his hips, shoulders, neck, knees, feet, wists, and fingers.
(Tr. 48, 97.) Hi s clains were denied initially on Novenber 2, 2007, and
he requested a hearing before an ALJ.' (Tr. 39-40, 48-54.)

M ssouri is one of several test states participating in
nodi fications to the disability determni nation procedures which apply in
this case. 20 C.F.R 88 404.906, 404.966 (2007). These nodifications

(continued...)
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On August 14, 2009, follow ng a hearing, the ALJ found H nes was not
disabled. (Tr. 7-17.) On January 28, 2011, after considering additional
nmedi cal records submitted directly to it, the Appeals Council denied his
request for review. (Tr. 1-5.) Thus, the decision of the ALJ stands as
the final decision of the Conm ssioner.

1. MEDICAL H STORY
In 1992, Hi nes conpl ai ned of a headache, neck pain, and di zzi ness. 2
He was prescribed Hydrocodone.® (Tr. 238.)
On July 7, 1992, Tinothy Qtersdorf, MD., reported to Dennis
Lehman, MD., that an MRl revealed that Hi nes possibly had an acute

sinusitis. Dr. dtersdorf, however, ruled out subdural henotoma (Tr.
239.)

On July 9, 1992, M Wallid Asfour, MD., wote to Dr. Lehnan that
he saw Hi nes for conplaints of a headache, weakness in his arns, nenory
difficulties, and bal ance problens. Dr. Asfour noted that H nes had been
hit in the left occipital area by a baseball bat, and that H nes had
right ankle surgery in 1983. Dr. Asfour opined that H nes suffered from
post cerebral concussive syndrone with headache; being off bal ance;
irritability; menory difficulty, and air fluid level in the right
sphenoi d sinus, of doubtful significance. Dr. Asfour prescribed El avil
and Hydrocodone.* (Tr. 240-41.)

On August 13, 1992, Dr. Asfour wote to Dr. Lehnman again after
seeing Hines. Dr. Asfour offered the sanme assessnment and di sconti nued

Y(...continued)
i ncl ude, anong ot her things, the elimnation of the reconsideration step.
See id.

The source of these nedical records is not apparent from the
adm ni strative record.

SHydrocodone is to relieve noderate to severe pain. WebMD,
http://ww. webnd. coni drugs (I ast visited Novenber 9, 2011).

“Elavil is used to treat certain nental/nood problens, including
depression. WbMD, http://ww. webnd. com drugs (Il ast visited Novenber 9,
2011).
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Hi nes’s El avil and nuscl e relaxants in favor of Relafen, a pain reliever,
and Panel or, an antidepressant.® (Tr. 242-43.)

Records from August and Septenber, 1992, indicate that H nes was
prescribed Vicodin for continued head pain.® (Tr. 244.)

On Septenber 17, 1992, Dr. Asfour wote to Dr. Lehman after seeing
H nes. Dr. Asfour added to his previous assessnents that H nes suffered
frompost traumatic neck pain radiating to the left upper extrenmity with
intermttent nunbness of the Ileft hand. He ruled out cervical
radi cul opathy. Dr. Asfour discontinued H nes's Panel or, added Parafon
Forte DSC, and ordered x-rays.’ (Tr. 245-46.)

From Sept enber 24, 1992 to June 26, 1997, Hines conpl ained of, at
varying times and to varying degrees, pain in his left arm ribs, neck,
back, both legs, kidney, groin, and ankle. He was prescribed various
medi cations, including Vicodin. (Tr. 247-54.)

On Cct ober 17, 1995, an MRl of Hines’s | unbar spine reveal ed m ni mal
ost eophyte fornmations at L4 and L5 and slight scoliosis. M guel Al day,
MD., noted that this was normal. (Tr. 270.)

On June 27, 1997, Gary CGottfried, MD., wote to Dr. Lehman after
eval uating H nes’s neck and right forearmpain. Hines reported that the
pai n began a nonth prior, when he attenpted to nove a heavy stove. Dr.
Gottfried opined that H nes had nmedi an nerve conduction slow ng across
his right wist, consistent with m|d-to-noderate Carpal Tunnel Syndrone.
Dr. Cottfried noted that an electronyography exam nation of H nes's
cervical and upper thoracic paraspinal nuscles appeared nornmal . (Tr.
255-56.)

°Rel afen i s used to reduce pain, swelling, and joint stiffness from
arthritis. Panmelor is used to treat certain nental/nood problens,
i ncluding depression. WbMD, http://ww. webnd. comdrugs (last visited
Novenber 9, 2011).

Vicodin is used to relieve noderate to severe pain. WebMD,
http://ww. webnd. coni drugs (I ast visited Novenber 9, 2011).

Parafon Forte DSCis used to treat pain and disconfort fromnuscle
injuries. WbMD, http://ww. webnd. coni drugs (last visited Novenber 9,
2011) .
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FromJune 30, 1997 to Cctober 9, 1998, Hines was prescribed Vicodin
and Hydrocodone for pain in his back, neck, shoulder, feet, leg, and
ankle. (Tr. 258-59.)

On May 29, 1998, Gregory Jaryga, DP.M, P.C., wote to Dr. Lehman
after exam ning Hines for foot pain. Dr. Jaryga reconmended that Hi nes
buy a new pair of work boots and prescribed Lodine.® (Tr. 260-61.)

From Cctober 10, 1998 to Decenber 12, 2002, Hi nes continued to
complain of pain in his head, neck, and shoul ders. H s Vicodin,
Hydr ocodone, and Oxycontin prescriptions were refilled.® (Tr. 262-69.)

On March 7, 2000, a CT scan of H nes's face and jaw ordered by Dr.
Lehman was approved by Sunbelt Medi cal Managenent. On March 16, 2000,
Sunbelt approved three specialist visits. (Tr. 275-76.)

On March 9, 2000, Gary Waddell, MD., evaluated inages of Hi nes's
sinus and opined that H nes had conpl ete opacification of the sphenoid
si nuses, nucosal thickening, and a deviated nasal septum (Tr. 278.)

On March 15, 2000, John Shea, M D., examnined H nes upon conpl aints
of headaches, a deviated septum sinus infections, and post nasal
dr ai nage. Dr. Shea opined that Hi nes suffered from chronic sinusitis
wi th associ ated headaches, dietary sensitivities, and possibl e inhal ant
rhinitis. Dr. Shea prescribed Dynabac, Nasarel, and Aquat ab, and advi sed
Hines to stay hydrated and return in one nonth.® (Tr. 277.)

On Septenber 7, 2000, Sunbelt approved a contrast x-ray of H nes's
urinary tract. (Tr. 279.)

From 2003 to 2005, Hines was seen at Shaw Medical Center in
Burl eson, Texas. During this tine, his diabetes was eval uated and bl ood

8Lodine is used to relieve pain, swelling, and joint stiffness from
arthritis. WbMD, http://ww. webnd. comidrugs (last visited Novenber 9,
2011).

Oxycontin is used to relieve noderate to severe ongoing pain.
WebMD, http://ww. webnd. coni drugs (|l ast visited Novenmber 9, 2011).

Dynabac is used to treat bacterial infections in the throat.
Nasaral is used to prevent and treat seasonal and year-round allergy
synptons. Aquatab is used to tenporarily treat cough, chest congestion,
and stuffy nose synptons. WebMD, http://ww. webnd. coni drugs (I ast
vi sited Novenber 9, 2011).
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work was regularly taken. As of Cctober, 2004, his diabetes was under
control. He was prescribed and refilled his Vicodin, Valium and
Di azepam Hydrocodone, and Actos prescriptions.! (Tr. 206-13.)

On June 29, 2005, Stephen A Segall, MD., noted that H nes was a
new patient with a history of diabetes, hypercholesterolema, and
hypertension. Hines had been taking Crestor!? and had been treated in
Texas for years for chronic |low back pain, although there was no
radiology in his old chart supporting this. Hines also suffered from
muscl e spasns in his neck, which he treated with Diazepam (Tr. 147.)

On August 10, 2005, Mark D. Zobres, D.O, opined that Hi nes’'s
vertebra and interspaces were well naintained in their axial height and
denmonstrated normal signal. Dr. Zobres found no disc bulging,
protrusion, spinal stenosis, or foram nal encroachment. An MRl of
H nes’ s | unbar spine was negative. (Tr. 152.)

From August 19, 2005 to June 22, 2009, Hines followed-up with Dr.
Segall. Hines reported pain in his back, knees, and hips. Dr. Segall
not ed Hi nes’ s di abet es, hypertensi on, and gastroesophageal refl ux di sease
(GERD). (Tr. 139-46, 195-96, 202-05, 230-34, 280-84.)

On June 18, 2007, Hines conpleted a work history report in which he
listed his prior work as an assistant construction supervisor and as a
mai nt enance man. As an assi stant supervisor, he spent two hours daily
wal ki ng, standing, and sitting, and one hour clinbing, but didno lifting
or carrying. As a naintenance man, he spent two hours daily wal ki ng,
standing, and sitting; one hour clinbing; fifteen mnutes stooping;
forty-five mnutes kneeling; fifteen mnutes witing and handling snall
objects; and sonetinmes lifted twenty pounds. (Tr. 104-110.)

That sane day, H nes al so conpleted a Function Report - Adult form
He listed his daily activities as waki ng up, taking his nedicine, naking

1valium and Diazepam are used to treat anxiety, acute alcohol
wi t hdrawal , and sei zures. Actos is an anti-di abetic drug used to control
high blood sugar in patients wth type 2 diabetes. Wb D,
http://ww. webnd. coni drugs (I ast visited Novenber 9, 2011).

2Crestor is used to help lower bad chol esterol and fats and raise
good chol esterol in the blood. WbM, http://ww. webnd. coni drugs (I ast
vi sited Novenber 9, 2011).
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breakfast, sitting down, watching television, and sitting on the porch.
He reported living alone in a trailer and not taking care of other people
or pets. He stated that illnesses and injuries reduced his ability to
sit, stand, and sleep. He reported having pain dressing, bathing, and
caring for his hair. He also reported that he prepares his own neal s and
goes shopping once a week, but that his sister does his laundry and his
| andl ord cares for his yard. He also reported having pain lifting,
wal ki ng, clinbing stairs, squatting, sitting, bending, kneeling, using
hi s hands, standing, and reaching. (Tr. 111-18.)

On August 3, 2007, Hines was transferred to St. Francis Medical
Center for treatnment of a grade one open right ankle (tibia-fibula)
fracture. X-rays reveal ed extensive soft tissue swelling. Patrick R
Knight, MD., perforned corrective surgery that day, to which H nes

responded well. On August 6, 2007, Hi nes had repeat washout surgery, and
was di scharged on August 10, 2007. Dr. Knight noted that H nes had
social issues, which they discussed. Dr Knight advised Hi nes that

failure to follow his instructions would jeopardi ze his outcone. (Tr.
156, 158, 160-62, 167.)

On August 20, 2007, Hines followed-up with Dr. Knight. H's wound
| ooked good; there was no evidence of infection. His ankle was put in
a split and told to followup in a week. (Tr. 170.)

On August 23, 2007, Hines was seen by Patrick J. LeCorps, MD., at
the request of the Mssouri Departnment of Family Services, upon a
conplaint of chronic |ower back pain for the past thirty years. Dr.
LeCorps noted that H nes was norbidly obese, diabetic, and hypertensive
wi th hyperchol esterol em a. H nes reported having pain irradiating to
both legs with the |l eft side worse than the right. He also reported that
he stopped working because of the severity of the pain. Upon
exam nation, H nes was unabl e to stand because of his right ankle injury.
He had no | eg I ength di screpancy, no pelvic tilt, and no surgical scars.
Straight leg raising testing was sixty degrees on both sides. A FABER
test, foram nal conpression test, and Naffziger sign were all negative.®®

B3A FABER test is used to determine the presence of sacroiliac
di sease, which is a disease caused by high-inpact traunma to the
(continued...)
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Deep tendon reflexes of the knees and ankles were normal, and his
extensor hallucis |Iongus was strong on the left side. A spinal x-ray
reveal ed no spondyl ol ysis, spondylolisthesis, or disc space narrow ng, *®
al though there was sone evidence of anterior traction spurs due to
arthritis. There was no evidence of facet joint arthropathy, but there
was sclerosis of the pedicle of L5 on the left. Beyond a slight
curvature at L1-T12, x-rays were nornal. Dr. LeCorps opined that a
spinal MRI was needed for a definitive diagnosis. (Tr. 194.)

On August 27, 2007, Hines followed-up with Dr. Knight regarding his
ankle injury. He had a little drainage, but no pus. Dr. Knight renoved
the lateral staples, prescribed Keflex and told Hines to followup in ten
days.® (Tr. 171.)

On August 28, 2007, Hines net with Chul Kim MD., upon referra
from the Mssouri Departnment of Elenentary and Secondary Education
section of Disability Deterninations, for exanination of his | ower back.
H nes reported constant aching pain in his |ower back through his hips.
H nes stated that prior to his ankle injury, he was able to stand for ten
or fifteen mnutes; walk fifty yards; lift twenty pounds; sit for fifteen
or twenty minutes; and drive a vehicle for fifteen or twenty minutes.

13(,..continued)
sacroiliac j oi nt, | ocat ed at t he bottom of t he back
http://physical t her apy. about . com od/ ort hopedi csandpt/ss/ LEspec
ialtests 2. htm (last visited Novenmber 9, 2011). A Naffziger sign is
used to diagnhose sciatica or a herniated intervertebral disc.
http://ww. nedical -dictionary.thefreedictionary.com (1 ast vi sited
Novenber 9, 2011).

¥The extensor hallucis longus is the nuscle responsible for
extendi ng (pulling back) the big toe.
http://wwv. sportsinjuryclinic.net/cybertherapist/nuscles/extensor hal
uci s_lonqgus. php (last visited Novenber 9, 2011).

15Al t hough often used interchangeabl e, spondylolysis refers to the
separation of the pars interarticularis, a snmall arch in the back of the
spine, while spondylolisthesis refers to slippage of one vertebra over
anot her. Spondyl ol ysis & Spondyl ol i sthesis, http://ww.spi ne-health.com
(last visited Novenmber 9, 2011).

8Keflex is used to treat a wide variety of bacterial infections.
WebMD, http://ww. webnd. coni drugs (|l ast visited Novenmber 9, 2011).
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Hs ankle injury required himto use crutches to wal k and caused him
pai n, although not as nmuch as his back. (Tr. 178.)

An exam nation reveal ed that H nes’'s back was tender and that his
| unbar spine had Iinited flexion. Straight |eg raising was up to sixty
degrees on the right side and fifty degrees on the left side with hip and
| ower back pain. His right hip and right knee had limted fl exion and
pain. H s right |ower | eg was covered with a splint and bandages, tender
at the ankle, and imobile. He was not able to put any weight on his
right leg, and had difficulty getting off the exam nation table. X-rays
of the lunmbar spine reveal ed a ten-degree scoliosis with convexity to the
right at L3-4 and degenerative joint disease with a nild degree of bone
spur formation at nultiple vertebrae. Dr. Kimis inpressions were chronic
| ower back pain radiating to bilateral lower extremties with |unbar
strain; probable degenerative joint disease; and recent right ankle
fracture. (Tr. 179-80.)

That day, Dr. LeCorps exam ned Hi nes and conpl eted a Medi cal Report
for the M ssouri Department of Social Services. Dr. LeCorps opined that
H nes woul d be incapacitated for three to five nonths. (Tr. 192-93.)

On Septenber 4, 2007, Hines followed-up with Dr. Knight. The
drai nage issue fromhis ankle injury was resolved and his wound | ooked
good. Dr. Knight renmoved all but the nmedial staples and told Hnes to
return in two weeks. (Tr. 172.)

On Sept enmber 17, 2007, Hines foll owed-up with Dr. Knight. H s wound
| ooked good and there was no evidence of infection. Dr. Knight renoved
the final staples and told Hines to return in tw weeks. (l1d.)

On Cctober 1, 2007, Hines followed-up with Dr. Knight. Dr. Knight
debrided a snmall area that did not appear infected. Radi ographs showed
adequate alignnent, although fracture lines were still present. Dr.
Kni ght prescribed Keflex as a prophylactic and told Hnes to return in
three weeks. (Tr. 185, 188.)

On Cctober 22, 2007, Hines followed-up with Dr. Knight. He stil
had one small area that was continuing to heal but it did not appear
infected. Dr. Knight changed his dressing, advised himto start testing
hi s range of notion but not to bear weight, and told himto returnin two
weeks. (Tr. 186.)



On Novenber 2, 2007, Melissa Guilliamnms, a nmedi cal consultant, opined
that Hines could Iift ten pounds occasionally and |ess than ten pounds
frequently; stand and/or walk for at least two hours in an eight-hour
wor kday; sit about six hours in an eight-hour workday; and push and/or
pull wthout Ilimtation. Quillianms found Hines's allegations of
limtations credible and opined that H nes could frequently clinb
ranps/stairs and stoop, but only occasionally bal ance, kneel, crouch, and
crawl. Q@illians further opined that H nes had no nani pul ative, visual,
or communi cative limtations and had no environnmental |imtations beyond
avoi di ng concentrated exposure to vibration. (Tr. 42-45.)

On Novenber 5, 2007, Hines followed-up with Dr. Knight. Dr. Knight
noted that the wound continued to heal nicely. Dr. Knight debrided the
wound a little, noted no evidence of infection, and told Hi nes to fol |l ow
up in three weeks. (Tr. 187.)

On Novenber 26, 2007, Hines foll owed-up with Dr. Knight. Dr. Knight
noted that the wound had finally heal ed and | ooked great. He ordered x-
rays be taken in a few weeks and noted that if the x-rays | ooked good
then he m ght increase Hines’s weight bearing. (Tr. 224.)

On Decenber 17, 2007, Hines foll owed-up with Dr. Knight. Dr. Knight
noted that Hines’'s wound had healed and that Hi nes had a significant
callus formation that |ooked good. Dr. Knight told H nes to begin
bearing wei ght in his boot, showed hi mrange of notion and strengtheni ng
exercises, and directed himto followup in six weeks. (Tr. 225.)

On January 7, 2008, Hines followed-up with Dr. Knight. He had a
very limted range of notion and ankylosis of his ankle but was wal ki ng
in his boot. X-rays showed no changes. H nes was to continue bearing
weight and to followup in three nonths for another x-ray. Dr. Knight
noted that Hi nes was applying for disability benefits, and opined that
H nes was totally disabled fromhis ankle injury. (l1d.)

On January 29, 2008, Dr. Segall conpl eted a Medi cal Source Statenent
form Dr. Segall stated that Hines was receiving treatnent for |ower
back pain, diabetes, high blood pressure, an ankle fracture, chronic
sinusitis with headaches, neck spasns, and arthritis of the hips, knees,
and shoul ders. Dr. Segall opined that H nes could Iift and/or carry five
pounds frequently; stand and/or walk for less than fifteen mnutes



conti nuously; sit continuously or throughout an ei ght-hour work day for
|l ess than fifteen mnutes; and could not push or pull. Dr. Segall also
opined that Hnes could never clinb, balance, kneel, or crouch;
occasionally stoop, craw, reach, handle, finger, and feel; and
frequently see, hear, and speak. Dr. Segall noted that Hines was to
avoi d any exposure to vibration, hazards, and heights, and to avoid even
noderate exposure to extrene cold, extreme heat, weather, wetness,
hum dity, dust, and fumes. (Tr. 198-200.)

On February 5, 2008, Dr. Knight wote an open letter stating that
H nes has suffered a severe distal tibial intra-articular fracture prior
to August 6, 2007, and had surgery in August, 2007. Dr. Knight wote
t hat al though Hi nes had heal ed, his ankle injury remai ned a significant
disability because of pain and his inability to wal k. Dr. Knight opined
t hat because of the ankle injury, H nes was disabled and unable to work.
(Tr. 220.)

On April 7, 2008, Hines followed-up with Dr. Knight. Dr. Knight
noted that his wound |ooked good, although he still had considerable
swelling. Hi nes was able to wear a normal boot and anbul ate wi th m ni nal
difficulty. X-rays showed a well-healed fracture. Dr. Knight rel eased
H nes to performactivities as-tol erated, and opi ned that Hi nes was goi ng
to be disabled fromhis ankle injury. (Tr. 237.)

On April 21, 2008, Dr. Knight conpleted a Medical Source Statenent
form based on Hnes's right ankle injury. Dr. Knight opined that Hi nes
could Iift twenty-five pounds frequently and fifty pounds occasionally;
stand and/or walk less than fifteen m nutes continuously and | ess than
one hour in an eight-hour workday; sit for three hours continuously and
ei ght hours in an eight-hour workday; and not push or pull. Dr. Knight
al so opined that H nes could never clinb or bal ance; occasionally stoop,
kneel, crouch, or crawl ; and frequently reach, handle, finger, feel, see,
hear, and speak. Dr. Knight listed no environnmental factors, and opi ned
that Hnes did not need to lie down to alleviate synptons during an
ei ght - hour workday. (Tr. 227-29.)

On April 25, 2009, H nes conpleted a Daily Activities form He
reported that he was not working and that his health precluded himfrom
working regularly. He stated that each day was a “bad day” in which he
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functioned very poorly; he had difficulty getting up and had pain when
he noved. He reported difficulty sleeping, clinbing stairs, helping
ot hers, and shoppi ng, although he was able to make sonme neal s and do his
own laundry. He also indicated having difficulty with all work-rel ated
activities, including sitting, standing, walking, lifting, crouching,
bendi ng, understandi ng, and concentrating. (Tr. 134-38.)

On June 12, 2009, Hines was seen at St. Francis Medical Center for
shortness of breath and anxiety. He was treated by Donna Carney, MD.,
and advised to return to the energency roomif his synptons persi sted.
(Tr. 285-88.)

On August 18, 2009, Dr. Zubres reported imaging results to Abdul

Naushad, M D. I maging of Hi nes's lunbar spine showed no vertebral
conpression, normal bone density, intact interspaces, and small-to-
noder at e mar gi nal ost eophytes. Dr. Zubres opined that H nes suffered
from mild-to-noderate |unbar spondyl osis. I magi ng of H nes's knees

reveal ed m | d-to- noderate narrow ng, | ateral nmeni scal conpartnment, normal
bone density, and no joint effusions or |oose bodies. Dr. Zubres opined
that as to his right knee, H nes suffered fromdegenerative narrow ng and
| ateral neniscal conpartnment, and as to his left knee, Hi nes suffered
fromlateral degenerative joint disease, symmetric with the right side.
(Tr. 289-90.)

I magi ng of Hines's |l eft ankl e reveal ed no fracture or di sl ocations;
i ntact ankle nortise; normal bone density; no soft tissue abnornalities;
and a large plantar cal caneal spur. Dr. Zubres opined that H nes had a
heel spur. I maging of Hines's right ankle showed old healed fracture
deformties of the distal tibial and fibular shafts; internal fixation
by netallic plates; narrowing of the | ateral ankle nortise; degenerative
spurring of the nmedial donme of the talus; and a prom nent heel spur. Dr.
Zubres opined that Hines had internal fixation of the distal tibia and
fibula, degenerative changes at the ankle nortise, and a heel spur. (Tr.
291-93.)

I magi ng of Hines's cervical spine revealed nmild osteopenia, mld
narrowi ng, C6 and C7 disc spaces with small marginal osteophytes, and



intact posterior elenents and dens.'” Dr. Zubres opined that H nes had
m | d osteopenia and m | d degenerative joint disease. |maging of H nes’s
cervical spine revealed straightening of the cervical lordosis;*® no
vertebral conpression or disc space narrow ng; dehydration in all
cervical discs; a mnor concentric C4 and C5 disc bulge; no disc
protrusions, spinal stenosis, or foram nal encroachnent; and a nornal
cord signal. Dr. Zubres opined that H nes had mi nor degenerative joint
di sease and a disc bulge at C4-5. I maging of Hines's lunbar spine
revealed no vertebral conpression or disc space narrowing; mld
desi ccation of the L4 di sc; mi nor margi nal osteophytes; small-to-noderate
sized left foraminal and lateral protrusion of the L3 disc; a nminor L4
di sc bul ge; no spinal stenosis; and a conus nedullaris at L1. Dr. Zubres
opi ned that Hines had m | d desiccation of the L4 disc, left foram nal and
| ateral protrusion of the L3 disc, and a mnor disc bulge at L4. (Tr.
294, 302-03.)

On Septenber 25, 2009, Hines saw Dr. Naushad for a routine visit.
H nes reported his pain as a level ten on a ten-point scale; that his
medi ci ne was wor ki ng but could be stronger; that he had no side effects
from his nedication; and that the hunidity and weat her were maki ng him
hurt worse. He conplained of pain in his back, shoul ders, forearns,
wrists, hips, and ankles. Dr. Naushad prescribed Kadi an, Naproxen, and
Oxycodone, and advi sed Hines to | ose wei ght and foll owup in one nonth.
(Tr. 297-301.)

In an undated Disability Report - Adult form Hnes listed his
height as five feet, eight inches and his weight as 250 pounds. He
stated that his diabetes, back, hips, shoulders, neck, knees, feet,

YThe dens, or odontoid process, is atoothlike process that projects
from the superior surface of the body at C2. http://ww. nedi cal -
dictionary.threfreedictionary. comden (last visited Novenber 9, 2011).

8 ordosis is an increased curving of the spine. Medl i ne Pl us,
http://ww.nl mnih. gov (last visited Novenmber 9, 2011).

Kadi an and Oxycodone are used to help relieve noderate to severe
ongoi ng pain. Naproxen is used to relieve pain fromvarious conditions,
i ncl udi ng headaches, nuscle aches, tendonitis, and dental pain. WbMD,
http://ww. webnd. comdrugs (last visited Novenber 9, 2011).
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wrist, fingers, hypertension, high blood pressure, and high chol estero

prohi bited himfrom worki ng because they nade his fingers and feet nunb
and his back, hips, and knees hurt. He stopped worki ng on Novenber 15,
2005, because he was laid off. His previous job as an assistant
supervisor required him to spend ten hours daily walking, standing

clinbing, witing, and handling small objects; three hours stooping; one
hour clinbing; sonetinmes carrying nmaterials weighing fifty pounds six or
eight feet; and frequently lifting I ess than ten pounds. He finished the
twel fth grade and has special training in heating and air conditioning.
He cannot read, wite, or spell well. (Tr. 96-102.)

In an undated Disability Report - Appeal form Hines reported an
increase in his back and | eg pain since 2007 from his broken ankle. He
al so stated that his illnesses and injuries made caring for his personal
needs difficult. (Tr. 125, 128.)

I n an undat ed Recent Medical Treatnent form Hi nes reported visiting
Dr. Segall nonthly for three and one-half years. H nes stated that Dr.
Segall told himthat his condition had not inproved, that he did not
expect any inprovenent, and that he expected his condition to worsen
(Tr. 131.)

Testinony at the Hearing

On July 15, 2009, a hearing was held before an ALJ. (Tr. 20-38.)
Hi nes testified to the following. He was born on March 22, 1952, and was
fifty-seven years old at the tinme of the hearing. He conpleted the
twelfth grade and can read fairly well. He is unmarried and has no
children under the age of eighteen. He is five feet, eight inches tal
and wei ghs 302 pounds. He has no source of inconme, although he does have
a Medicaid card. He has a driver’'s license but his vehicle is not
I icensed and he does not have insurance; other people drive himaround.
(Tr. 22-24.)

H nes | ast worked in 2005 doi ng nai ntenance work at the Sout heast
Community Treatnent Center. Presently, he would not be able to do the
lifting and ot her strenuous work of that job. Although he did not m ss
wor k because of his health problens, his enployer allowed himto take
frequent breaks. Bef ore working there, he did construction work for
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Thomas S. Burns, where he only lifted ten or twelve pounds at a tine.
He could not do this work presently because has too nuch pain in his
back, |egs, hips, and knees. (Tr. 25-27.)

H s doctors in Texas told hi mthat his pain was caused by scol i osis.
He sees a pain doctor, Dr. Segall, who gives him nedication and checks
hi s bl ood sugar and pressure. He has pain in his shoul ders, |ower back,
hi ps, knees, and ankles. Dr. Knight told himthat he woul d probably not
be able to work because of damage done to his leg. He has been hurting
for nore than twenty years, during which tine he worked off and on
because of his pain. Hi s pain got so bad that he would go hone and cry
at ni ght and wake up the next norning dreading to try going to work. The
pain is a constant ache, although it is also sharp and causes nunbness.
(Tr. 27-28.)

In 2006, he broke his ankle in an accident. He is in constant pain,
the severity of which is between eight and ten on a scale of one to ten
He had to go to the energency roomin June because he felt |ike he could
not breathe. Dr. Segall gives him pain nedication, although it never
takes the pain away or makes it tolerable. Hi s pain worsens when he does
al nrost anything. Wen he first hurt his back, he used a TENS unit and
had t herapy, but they did not help. (Tr. 29-31.)

H s pain precludes himfromworking. He cannot wal k far without a
probl em and can sit for only about twenty mnutes at a tine. He can
stand in one place for only between five and ten mi nutes. He rarely goes
grocery shopping; his sister-in-law often gets his groceries. It is
pai nful for himto bend over and touch his knees. He is able to stoop
down and get back up slowy. He could not lift a gallon of mlk
t hroughout the day because his back, hips, and shoul ders would hurt. His
| ower back hurts when he has to push or pull things. He gets significant
nunbness in his hands and burning and aching in his feet from his
di abetes. (Tr. 32-34.)

He usually wakes up early because he does not sleep well and goes
to bed at night at 10:30 p.m although he only sleeps a few hours. He
tries to go back to bed, but has to take his pain nedicine to sleep. He
does not do nmuch when he is awake during the day. He cleans his house,
but it takes a long tine. He only leaves to go to the doctor and
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occasionally to get groceries. He does not go to church and rarely
visits friends or relatives. He cannot hunt anynore because of his pain.
He uses paper plates so that he does not have to do the dishes because
it bothers him to stand and try to do dishes. He has high bl ood
pressure, but it is controlled by nedication. The pain is what keeps him
fromworking. (Tr. 34-37.)

[I1. DECISION OF THE ALJ
On August 14, 2009, the ALJ issued a decision denying Hi nes's
cl ai ns. (Tr. 10-17.) At Step One, the ALJ found that H nes net the
special earnings requirenments of the Act and had not engaged in

substantial gainful activity since his alleged onset date, Novenber 15,
2005. (Tr. 16.)

At Step Two, the ALJ found that H nes has severe inpairments of
obesity, status-post right ankle fracture, mld degenerative di sc di sease
of the lunbosacral spine, and Type Il diabetes nellitus, hypertension
hyperli pi dem a, and GERD controlled by nedication. At Step Three, the
ALJ found that none of H nes’s severe inpairnments nmet or equaled a listed
impairnent in 20 CF.R Part 404, Subpart P, Appendix 1. (ld.)

The ALJ then determ ned that Hi nes retai ned the residual functiona
capacity (RFC) to perform the physical exertional and nonexertional
requirements of |ight work except for lifting or carrying nore than ten
pounds frequently or twenty pounds occasionally. Based on this RFC, at
Step Four the ALJ found that Hi nes could performhis past rel evant work
as a construction industry assistant supervisor. Thus, the ALJ found
that Hi nes was not di sabled within the neaning of the Act. (Tr. 16-17.)

V. GENERAL LEGAL PRI NCI PLES
The court’s role on judicial review of the Comr ssioner’s deci sion

is to determne whether the Conmi ssioner’s findings conply with the
rel evant | egal requirements and is supported by substantial evidence in
the record as a whole. Pate-Fires v. Astrue, 564 F.3d 935, 942 (8th GCir.
2009). “Substantial evidence is | ess than a preponderance, but is enough

that a reasonable mnd would find it adequate to support the
Commi ssioner’s conclusion.” 1d. In determ ning whether the evidence is
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substantial, the court considers evidence that both supports and detracts
fromthe Conm ssioner's decision. [d. As long as substantial evidence
supports the decision, the court nay not reverse it nerely because
substantial evidence exists in the record that would support a contrary
out cone or because the court would have decided the case differently.
See Krogneier v. Barnhart, 294 F.3d 1019, 1022 (8th Cr. 2002).

To be entitled to disability benefits, a claimant nust prove he is

unable to perform any substantial gainful activity due to a nedically
det erm nabl e physical or nental inpairnment that would either result in
death or which has lasted or could be expected to last for at |east
twel ve continuous nonths. 42 U S.C 88 423(a)(1)(D, (d)(1)(A),
1382c(a)(3)(A); Pate-Fires, 564 F.3d at 942. A five-step regulatory
framework is used to determine whether an individual qualifies for
disability. 20 C.F.R 88 404.1520(a)(4), 416.920(a)(4); see al so Bowen
V. VYuckert, 482 U S. 137, 140-42 (1987) (describing the five-step
process); Pate-Fires, 564 F.3d at 942.

Steps One through Three require the claimant to prove (1) he is not

currently engaged in substantial gainful activity, (2) he suffers from
a severe inpairment, and (3) his inpairnment nmeets or equals a listed
i mpai r nent . Pate-Fires, 564 F.3d at 942. If the clainmant does not
suffer froma listed inpairment or its equivalent, the Conm ssioner’s
anal ysis proceeds to Steps Four and Five. |d. Step Four requires the
Commi ssi oner to consider whether the claimant has the RFC to performhis
past rel evant work. |1d. The clainant bears the burden of denonstrating
he is no longer able to return to his past relevant work. [1d. |If the
Comm ssi oner determ nes the clai mant cannot return to past rel evant work,
the burden shifts to the Conmi ssioner at Step Five to show t he cl ai mant
retains the RFC to performother work. 1d.

In this case, the ALJ determ ned that although Hi nes suffers from
severe inpairnments, he retains the RFCto performhis past rel evant work
as a construction industry assistant supervisor.

V. DI SCUSSI ON
H nes argues that the ALJ erred by not giving nore weight to the

opi ni ons of his treating physicians, Dr. Knight and Dr. Segall. He also

- 16 -



argues that the ALJ erred in discounting his credibility. He further
argues that the ALJ's determnation that he could perform his past
relevant work as a construction industry assistant supervisor is not
supported by substantial evidence because it is conclusory and di sputed
by the record.

A. Opinions of Dr. Knight and Dr. Segall

H nes argues that the ALJ erred by not giving nore weight to the
opinions of his two treating physicians, Dr. Knight and Dr. Segall.

The ALJ is required to assess the record as a whole to determne
whet her treating physicians’ opinions are inconsistent with substanti al
evidence in the record. 20 CF.R 8 404.1527(d) (2). A treating
physician’s opinion is generally given controlling weight, but it is not
inherently entitled to it. Hacker v. Barnhart, 459 F.3d 934, 937 (8th
Cir. 2006). For exanple, a treating physician s opinion does not control

when it is underm ned by other credible evidence in the record, including
the treating physician’s own i nconsi stencies. Heino v. Astrue, 578 F. 3d
873, 880 (8th Cir. 2009); Hacker, 459 F.3d at 937.

1. Dr. Knight

Dr. Knight was H nes's orthopedic surgeon who treated his right
ankl e and continued treating himfor his ankle after surgery. On January
7, 2008, Dr. Knight opined that H nes was totally disabled fromhis ankle
injury. (Tr. 225.) On February 5, 2008, Dr. Kni ght opined that although
H nes had healed, his ankle injury remained a significant disability
because of pain and his inability to wal k, and that because of his ankle
injury, H nes was disabled and unable to work. (Tr. 220.) On April 7,
2008, Dr. Knight opined that H nes was going to be disabled from his
ankl e injury. (Tr. 237.) On April 21, 2008, Dr. Knight opined that
Hines could lift twenty-five pounds frequently and fifty pounds
occasionally; stand and/or walk |less than fifteen m nutes continuously
and | ess than one hour in an eight-hour workday; sit for three hours
conti nuously and eight hours total in an eight-hour workday; not push or
pull; never clinmb or balance; occasionally stoop, kneel, crouch, or



crawl ; and frequently reach, handle, finger, feel, see, hear, and speak.
(Tr. 227-29.)

Inaffording Dr. Knight’s opinions little weight, the ALJ noted t hat
Dr. Knight's opinions were contradicted by his treatnment notes. For
exanple, on April 7, 2008, in addition to opining that H nes would be
di sabled from his ankle injury, Dr. Knight opined that H nes’s wound
| ooked good, although he still had considerable swelling; that he was
abl e to wear a nornmal boot and anbulate with minimal difficulty; and that
x-rays showed a well-healed fracture. (Tr. 237.) Dr. Knight also
rel eased H nes to performactivities as-tolerated. (ld.) The ALJ was
permitted to discount Dr. Knight's opinion regarding disability on the
basis that it was contradicted by his own treatnment notes. Hacker, 459
F.3d at 937. Moreover, the ALJ reasoned that the entire docunented
course of treatnent for Hines's ankle covered |ess than the necessary
twelve nonth period for a finding of disability. See 20 CF.R 8§
404. 1509 (stating that a clainmant’s inpairment nust have |lasted or be
expected to last for a continuous period of at |east twelve nonths for
it to be disabling).

The ALJ coul d not have adopted Dr. Knight's opinion that Hines is
“di sabl ed,” because this is an issue reserved exclusively for the
Comm ssi oner . 20 CF.R 88 404.1527(e)(1), 416.927(e)(1); Brown v.
Astrue, 611 F.3d 941, 952 (8th Cr. 2010); Storno v. Barnhart, 377 F. 3d
801, 806 (8th Cir. 2004) (“[T]reating physicians’ opinions are not
nmedi cal opinions that should be credited when they sinply state that a

cl ai mant can not be gainfully enpl oyed, because they are nerely opinions
on the application of the statute, a task assigned solely to the

di scretion of the [Conmmi ssioner].” (citation onitted)).
Therefore, substantial evidence supports the ALJ's decision to

afford little weight to Dr. Knight’s opinion.

2. Dr. Segall

Dr. Segall was H nes's primary care physician dating back to June,
2005. On January 29, 2008, Dr. Segall opined that H nes could lift
and/or carry five pounds frequently; stand and/or walk for |ess than
fifteen mnutes continuously and |l ess than ten mnutes in an ei ght-hour
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wor kday; sit continuously or throughout an ei ght-hour work day for |ess
than fifteen m nutes; not push or pull; never clinb, balance, kneel, or
crouch; occasionally stoop, crawl, reach, handle, finger, and feel; and
frequently see, hear, and speak. (Tr. 198-200.)

The ALJ |isted several reasons for affording Dr. Segall’s opinion
little weight. The ALJ reasoned that Dr. Segall’s notes showed that
H nes’s diabetes, hypertension, hyperlipidema, and GERD were well
controll ed by prescribed oral nedication. Haught v. Astrue, 293 F. App’ X
428, 429 (8th Cir. 2008) (per curiam (holding that the ALJ' s reasons for
affording the treating physician’s opinion little weight, including

because the clainmant’s synptonms were controll ed by nedicati on when she
took it, were proper). The ALJ also noted that there was no docunented
evi dence of secondary damage to Hines's eyes, heart, brain, or kidneys,
or of any severe neuropathy from either diabetes or hypertension, and
that Dr. Segall’s assessnent was based partly on Hines’'s all egations that
had no objective support. See Edwards v. Barnhart, 314 F.3d 964, 967
(8th Cir. 2003) (“[A] statenment not supported by nedi cal di agnoses based

on objective evidence[]will not support a finding of disability.”)
H nes’s x-rays and an MRl of his [unbrosacral spine showed only mininal
degenerative disc disease. Moreover, these allegations were not
mentioned in the majority of Dr. Segall’s nmedical records. The renaining
i mpai rnents, illnesses, and injuries were acute and caused no | ong-term
limtations or conplications. See Travis v. Astrue, 477 F.3d 1037, 1041
(8th Cr. 2007) (“If the doctor’s opinion is inconsistent with or

contrary to the nedical evidence as a whole, the ALJ can accord it |ess
weight.” (citations omtted)).

Theref ore, substantial evidence al so supports the ALJ's decisionto
afford Dr. Segall’s opinion little weight.

B. Credibility

H nes next argues that the ALJ erred in discounting his credibility.
He argues that the AL)' s credibility analysis was deficient and that the
obj ective evidence, nanely the opinions of Dr. Knight and Dr. Segall and
the disability finding by Dr. LeCorps of the Mssouri Departnent of
Soci al Services, support his allegations of pain and linitations.
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The ALJ found Hines's allegations concerning the severity of his
synptons and limtations not credible. To the extent Hi nes contests the
sufficiency and content of the ALJ's credibility analysis, this court
di sagr ees. “The credibility of a claimant’s subjective testinmony is
primarily for the ALJ to decide, not the courts.” Hol nstrom v.
Massanari, 270 F.3d 715, 721 (8th Cr. 2001). |In assessing a claimant’s
credibility, the ALJ nust consider: (1) the claimant’s daily activities;

(2) the duration, frequency, and intensity of pain; (3) precipitating and
aggravating factors; (4) the dosage, effectiveness, and side effects of
medi cation; (5) any functional restrictions; (6) the claimant’s work
hi story; and (7) the absence of objective nedical evidence to support the
claimant’s conpl ai nts. Finch v. Astrue, 547 F.3d 933, 935 (8th Cir.
2008); Pol aski v. Heckler, 739 F.2d 1320, 1322 (8th Gr. 1984). “An ALJ
who rejects [subjective] conplaints must nake an express credibility

determ nation explaining the reasons for discrediting the conplaints.”
Singh v. Apfel, 222 F.3d 448, 452 (8th Cr. 2000). However, the ALJ need
not di scuss each factor; the ALJ need only “acknow edge[] and consider[]”

the Polaski factors before discounting a claimant’s subjective
conplaints. Goff v. Barnhart, 421 F.3d 785, 791 (8th Cr. 2005).
After summari zi ng Hines’s testinony, the ALJ identified the Pol aski

factors. The ALJ then evaluated Hines's work record, which he found
nei t her supported nor detracted fromH nes’s credibility, and consi dered
H nes’'s treatnent record, including the opinions of Dr. Knight, Dr.
Segall, and Dr. LeCorps. The ALJ noted that the objective nedical
evi dence, such as x-rays and an MRl of the |unbosacral spine, was not
consistent with H nes's conplaints, and that H nes did not have nost of
the signs typically associated with chroni c, severe nmuscul oskel etal pain.
The ALJ al so noted that there was no evi dence supporting an inability to
anbul ate effectively or to performfine and gross novenents effectively
on a sustained basis due to any underlying mnuscul oskel etal imnpairnent.
Forte v. Barnhart, 377 F.3d 892, 895 (8th GCr. 2004) (“[L]ack of
obj ective nedical evidence is a factor an ALJ nay consider.”).

The ALJ al so noted that although H nes had al |l eged | ow back pai n for
many years, it had not stopped himfromworking before he was |aid off.
Schach v. Apfel, 210 F.3d 379, 2000 W. 311036, at *1 (8th Cr. 2000)
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(unpubl i shed tabl e deci sion) (per curiam (holding that the ALJ properly
discredited the claimant’s subjective conplaints where the claimnt
worked for nore than twenty years as an airline pilot prior to the
alleged disability onset date despite having back pain and double
vi sion); Medhaug v. Astrue, 578 F.3d 805, 816-17 (8th G r. 2009) (hol ding
that the ALJ correctly discounted the claimant’s credibility where “[the

claimant] was laid off from[his] position due to a decline in work, and
[the clainmant] clainmed the date he was laid off was the sane date of the
al l eged onset of disability”). The ALJ also noted that H nes did not
require a cane, crutches, or other assistive device to stand or walk.
Quilliams v. Barnhart, 393 F.3d 798, 803 (8th Cr. 2005) (holding that
the claimant did not require a cane was inconsistent with subjective

al l egations of functional limtations).
Therefore, the ALJ' s credibility analysis was not deficient and is
supported by substantial evidence.

C. Step Four

H nes al so argues that the ALJ erred in finding that he has the RFC
to performhis past relevant work as a construction industry assistant
supervisor. Hines asserts that the ALJ's determ nation is not supported
by substantial evidence because it is conclusory and disputed by the
record.

At Step Four, the ALJ nust consi der whether the clai mant retains the
RFC to perform his past relevant work, either as the claimant actually
perforned the work or as the work is perforned generally throughout the
nati onal econony. Wagner v. Astrue, 499 F. 3d 842, 853 (8th Cir. 2007).
If the claimant is able to performeither the specific work previously

done or the sane type of work as generally perforned, the clainmant i s not
di sabl ed. Lowe v. Apfel, 226 F.3d 969, 973 (8th Cr. 2000). In
det erm ni ng whether the claimant can perform his past relevant work as

he actually perforned it, “[t]he ALJ nmust . . . make explicit findings
regardi ng the actual physical and nental demands of the claimant’s past
wor k. ” Pfitzner v. Apfel, 169 F.3d 566, 569 (8th Cr. 1999); accord
G oeper v. Sullivan, 932 F.2d 1234, 1238 (8th Gr. 1991) (“[Aln ALJ has
an obligation to fully investigate and make explicit findings as to the
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physi cal and nmental demands of a claimant’s past relevant work and to
conmpare that with what the clainmant [hinself] is capable of doing before
he deternines that [he] is able to perform [his] past relevant work.”
(citation onmitted) (enphasis in original)).

The ALJ found Hines not disabled because he retained the RFC to
perform his past relevant work as a construction industry assistant
supervi sor as he actually perforned it. (Tr. 13, 16.) In so holding,
the ALJ nmde no express findings regarding the physical denands of the
job, either as Hines perforned it or as generally perfornmed. Rather,
citing H nes's June 18, 2007 Wirk Hi story Report, the ALJ stated only
that H nes's “past relevant job as a construction assistant supervisor,
as he described and performed it, did not require the performance of work
activities precluded by these limtations.” (Tr. 13, 104-10.)

The ALJ did not expressly resolve the inconsistencies in the record
regarding the demands of Hines's work as a construction industry
assi stant supervi sor. In an undated Disability Report - Adult form
H nes stated that his previous job as an assistant supervisor required
himto spend ten hours daily wal king, standing, clinbing, witing, and
handling snall objects; three hours stooping; one hour clinbing; to
sonmetinmes carry materials weighing fifty pounds six or eight feet; and
to frequently lifting less than ten pounds. (Tr. 98-99.) In his June
18, 2007 Work History Report, Hines stated that his construction industry
assi stant supervisor job required himto spend two hours daily wal ki ng,
standi ng, and sitting, and one hour clinbing, but nolifting or carrying.
(Tr. 104-07.) At the hearing, Hnes testified that his construction
i ndustry assi stant supervisor positionrequired himtolift ten or twelve
pounds at atine. (Tr. 26.) The ALJ did make express findi ngs resolving
these differing job descriptions.

The Conmmi ssi oner concedes the ALJ did not nake explicit findings
regardi ng the physical and nental demands of Hines's past work as a
construction superintendent, but contends that renmand is not necessary
because the ALJ was permitted “to inplicitly resolve the inconsistencies
inthese reports against [H nes].” (Doc. 13 at 14.) However, the Eighth
Circuit has nade clear that an AL)'s “failure to fulfill this obligation
[to nake explicit findings as to the denands of a clainant’s past worKk]
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requires reversal.” Goeper, 932 F.2d at 1238; see Pfitzner, 169 F. 3d

at 569 (reversing because the ALJ' s inplicit reference to the Dictionary
of CQCccupational Titles “le[ft] to speculation which of the[] job
descriptions reflect[ed] [the claimant’s] past relevant work”).
Therefore, remand is necessary for the ALJ to resolve the
i nconsi stenci es and make express findings regarding the physical and
nment al demands of Hines's past relevant work as a construction industry
assi stant supervisor. |In addition, given the discrepancies regarding the
demands of Hiones's past work, the ALJ should obtain additional
information from either a vocational expert (VE) or the Dictionary of
Cccupational Titles to determi ne the demands of Hines's past work as he
actually performed it. 20 CF.R 8 404.1560(b) (noting that “[s]uch
evi dence may be hel pful in supplenenting or evaluating the accuracy of
the claimant’s description of his past work.” (enphasis omtted)); 20
C.F.R 8 416.960(b)(2) (noting that “[s]uch evidence may be hel pful in
suppl ementing or evaluating the accuracy of the claimant’s description
of his past work”); see also Duncan v. Astrue, No. 4:09CV00458 JTR, 2010
W. 3523064, at *4 (E.D. Ark. Sept. 3, 2010) (holding the ALJ properly
relied on VE testinony in finding that the clainmant could return to his

past relevant work as he actually performed it where the claimant’s
characterization of his work was inconsistent and not credible). After
maki ng express findings regarding the demands of Hines's past work, the
ALJ should then determ ne whether H nes can performthis work in |ight
of his RFC.

VI. CONCLUSI ON

For the reasons set forth above, the decision of the Conm ssioner

of Social Security is reversed and renmanded. An appropriate Judgment
Order is issued herewth.

[ S/ David D. Noce
UNI TED STATES MAG STRATE JUDGE

Si gned on Novenber 21, 2011



