
UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI

SOUTHEASTERN DIVISION

WILSON ROAD DEVELOPMENT )
CORP., et  al. , )

)
               Plaint iffs, )

)
          vs. ) Case No. 1: 11-CV-84 (CEJ)

)
FRONABARGER CONCRETERS, INC., )
et  al. , )

)
               Defendants. )

MEMORANDUM AND ORDER

This m at ter  is before the Court  on the m ot ion for  sum m ary judgm ent  filed joint ly

by defendants Union Elect r ic Com pany d/ b/ a Am eren Missour i (Am eren)  and Cit izens

Elect r ic Corporat ion (Cit izens) (collect ively referred to as the “ut ility defendants” ) ,  and

the m ot ion filed by defendant  Fronabarger Concreters, Inc. (Fronabarger) .   Plaint iffs

oppose these m ot ions and the issues are fully br iefed.  

Also before the Court  are defendants’ m ot ion in lim ine, and defendants’ and

plaint iffs’ m ot ions to st r ike affidavits and declarat ions subm it ted in suppor t  of,  or  in

opposit ion to, sum m ary judgm ent .

I . Back g r o und

Plaint iffs br ing this act ion under the Com prehensive Environm ental Response,

Com pensat ion, and Liability Act  (CERCLA) , 42 U.S.C. § 9601, et  seq. ,  and state law,

seeking to hold defendants liable for  the environm ental contam inat ion of their

property, a 43.5 acre t ract  of land in Cape Girardeau, Missour i ( “Dum ey property” ) .

On March 17, 1989, plaint iff Brenda Dum ey acquired the Dum ey property from  Six-

Thir ty Corporat ion in sat isfact ion of a debt .  Brenda Dum ey subsequent ly placed the

property into the Brenda Kay Dum ey Revocable Living Trust  and the Daniel E. Dum ey
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Revocable Living Trust ,  and she and her husband Daniel Dum ey took t it le as t rustees.

In 2011, short ly before filing the instant  case, the Dum eys form ed Wilson Road

Developm ent  Corporat ion (WRDC) , t o develop and sell the Dum ey property.  The

nam ed plaint iffs in this case are the Dum eys, individually and as t rustees, and WRDC.

The Dum ey property is downhill and downgradient  from  property form erly

owned by Missour i Elect r ic Works, Inc. (MEW).  The Dum ey property is separated from

the MEW property by a distance of 300 feet .  From  1954 to 1988,  MEW operated a

business that  purchased, sold, and repaired elect r ical equipm ent , including used

elect r ical t ransform ers.  Som e repairs perform ed by MEW required draining and

changing the oil inside of the t ransform ers, som e of which contained polychlor inated

biphenyls (PCBs) .  The m anufacture and use of PCBs were banned in the late 1970s

under the Toxic Substances Cont rol Act ,  and PCBs are ident ified as a hazardous

substance under CERCLA.  42 U.S.C. § 9601(14) ;  40 C.F.R. § 302.4.  The operat ion

of MEW is est im ated to have generated 28,000 gallons of waste oil,  which MEW

disposed of on or off site.  United States v. Union Elec. Co. , 934 F.Supp. 324, 326-27

(E.D. Mo. 1996) .

  The Environm ental Protect ion Agency began invest igat ing MEW in the m id-

1980s.  In 1986,  an EPA field invest igat ion found that  soil on MEW’s property was

contam inated with PCBs.  The invest igat ion raised concerns regarding the possible

spread of PCB contam inat ion beyond MEW’s property.  Pl.  Ex. 3H [ Doc. # 104-24] .  In

1989, the EPA found groundwater contam inat ion, and surface soil contam inat ion on

over   70%  of the MEW Site, including m ore than four acres of highly contam inated

surface soil.   United States v . B&D Elec.,  Inc.,  No. 1: 05-CV-63 (CDP) , 2007 WL

1395468, at  * 1 (E.D. Mo. May 9, 2007)  (discussing the EPA’s invest igat ion of MEW).
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The MEW site was designated as a Superfund Site and placed on the Nat ional Pr ior it ies

List  in 1990, short ly after  Brenda Dum ey acquired the Dum ey property nearby.

From  1988 to 1991, the EPA sent  not ices to potent ially  responsible part ies

(PRPs) , invit ing them  to part icipate in set t lem ent  negot iat ions.  The negot iat ions

resulted in the ent ry of a consent  decree between the United States, the state of

Missour i,  and a group of PRPs.  Am ong the set t ling PRPs were the ut ility defendants

Am eren and Cit izens.  Dur ing MEW’s operat ion, the ut ility defendants had sent  used

t ransform ers to MEW for repair ,  and sold used t ransform ers to MEW either direct ly or

through a third-party broker, Nat ional Elect r ic Service (NES) .  In total,  Am eren

t ransferred 2,104 t ransform ers to MEW, and Cit izens t ransferred 716 t ransform ers.

The consent  decree required the set t ling PRPs ( later  known as the MEW Trust )

to perform  soil rem ediat ion and a groundwater study at  the MEW site, and reim burse

the EPA for  oversight  costs.  Union Elec. Co., 934 F.Supp. at  332 ( re-enter ing the

consent  decree) ;  132 F.3d 422 (8th Cir .  1997)  (affirm ing the re-ent ry) .   The MEW

Trust  conducted rem ediat ion including therm al t reatm ent  of contam inated soil,  and

sued MEW and other PRPs for  cont r ibut ion.  Soil rem ediat ion was com pleted in 2000,

and approved of by the EPA in its First  and Second 5-year reviews in 2004 and 2009.

Pl.  Ex. 3C;  4I  [ Docs. #  104-19;  104-38] .  In July 2003, the MEW Trust  began fieldwork

on the Dum ey property and installed m onitor ing wells on the property pursuant  to a

license agreem ent  with Brenda Kay Const ruct ion, Inc. (BKC) ,  another developm ent

corporat ion founded by the Dum eys.  Def. Ex. N [ Doc. # 93-14] ;  Pl.  Ex. 42 [ Doc.

# 104-81] .  Environm ental invest igat ion on the Dum ey property has confirm ed the

presence of PCBs.



1 Morr ill Developm ent , LLC acquired the MEW property by sheriff ’s deed on March 27,
2008, and Fronabarger acquired the property from  Morr ill on Novem ber 12, 2009 by general
warranty deed.
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Defendant  Fronabarger is the current  owner of the MEW property.  Fronabarger

acquired t it le to the proper t y  on Novem ber 12, 2009,1 and const ructed self-storage

units on the property in 2010.  Plaint iffs claim  that  this const ruct ion led to increased

erosion and exacerbated PCB contam inat ion on the Dum ey property.

On May 11, 2011, plaint iffs filed suit  against  Am eren, Cit izens, and Fronabarger,

am ong others.  Defendants now m ove for  sum m ary j udgm ent  on plaint iffs’ claim s

under CERCLA (Counts I  -  IV) , and plaint iffs’ state law claim s of nuisance (Count  V) ,

t respass (Count  VI ) ,  negligence (Count  VI I ) ,  and st r ict  liability (Count  VI I I ) .   Before

addressing t he m ot ions for  sum m ary judgm ent , the Court  will discuss the part ies’

m ot ions to st r ike.

I I . Mo t io n s t o  St r i ke

A.   Decla r a t io n s o f  Fe lix  Flecha s an d  Fr ed  Bu r n side

A writ ten report  of an expert  subm it ted pursuant  to Fed.R.Civ.P. 26(a)  m ust

contain “a com plete statem ent  of all opinions the witness will express and the basis

and reasons for  them .”   Fed.R.Civ.P. 26(a) (2) (B) ( i) .   I f a party fails to provide

inform at ion required by Fed.R.Civ.P. 26(a) , and does not  provide supplem ental

inform at ion pursuant  to Rule 26(e) , “ the party is not  allowed to use that  inform at ion

or witness to supply evidence on a m ot ion, at  a hear ing, or  at  a t r ial,  unless the failure

was substant ially j ust ified or  is harm less.”   Fed.R.Civ.P. 37(c) (1) .

The ut ility defendants and defendant  Fronabarger m ove to st r ike the

declarat ions of plaint iffs’ experts Felix Flechas and Fred Burnside.  Pl.  Ex. 3-4 [ Docs.

#  104-16;  104-27] .  These declarat ions were subm it ted after  the close of discovery.

Defendants argue that  these declarat ions contain new, and in som e instances
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cont radictory, opinions that  were not  disclosed in the or iginal expert  reports.

Defendants m ove to st r ike the declarat ions in their  ent irety, but  specifically object  to

the experts’ statem ents regarding (1)  the m igrat ion of PCBs dur ing Fronabarger ’s

ownership of the MEW property;  (2)  the ut ility defendants’ failure to m aintain the soil

cap and prevent  erosion;  (3)  the hazards associated with PCBs;  and (4)  histor ical gr id

sam pling.

The Court  has exam ined the declarat ions, expert  reports, and deposit ion

test im ony of Flechas and Burnside, and concludes that  the opinions expressed in the

declarat ions are not  new.   In their  October 2012 expert  reports, Flechas and Burnside

explained that  PCBs m igrated and cont inue to m igrate dur ing Fronabarger ’s ownership

of the MEW site, and that  failure to m aintain a vegetat ive cap cont r ibuted to erosion.

Pl.  Ex. 3A;  4A [ Docs. # 104-17, p. 15-16;  104-28, p. 14] .   Flechas’ expert  report  also

explains potent ial flaws in the gr id sam pling perform ed in 2001, and refers to PCBs as

carcinogens.  Pl.  Ex. 3A [ Doc. #  104-17, p. 6, 10] .   To the extent  that  the declarat ions

differ  from  the expert  reports or  deposit ions, they m erely expand upon or clar ify init ial

opinions that  the defendants had an opportunity to test  dur ing discovery.  They do not

express new or cont radictory opinions t hat  m ight  prejudice the defendants.

Accordingly, defendants’ m ot ions to st r ike the declarat ions will be denied.

B.  Aff i d av i t s o f  W arr en Mu ell e r  an d  Van Ro b in son

“An affidavit  or  declarat ion used to support  or  oppose a m ot ion m ust  be m ade

on personal knowledge, set  out  facts that  would be adm issible in evidence, and show

that  the affiant  or  declarant  is com petent  to test ify on the m at ters stated.”

Fed.R.Civ.P. 56(c) (4) .  The Court  m ust  disregard port ions of affidavits m ade without

personal knowledge or that  purpor t  to state legal conclusions as fact .   Howard v.

Colum bia Pub. School Dist . ,  363 F.3d 797, 801 (8th Cir .  2004) .



2 Warren Mueller is current ly a Manager of Environm ental Assessments for Am eren, and
is Am eren’s designated corporate representat ive in this case pursuant  to Fed.R.Civ.P.
30(b) (6) .  From  1984 to 2001, he was an Environm ent al Scient ist  for Am eren.  He was a
project  coordinator under the MEW Consent  Decree, and served as the Technical Com m it tee
Chair for the MEW Steering Com m it tee.  He states in his affidavit  t hat  he has reviewed
business records pertaining to MEW’s operat ions and m anagem ent  of elect r ical equipm ent .
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Plaint iffs argue that  the affidavits of Warren Mueller ,  Def. Ex. C [ Doc. #  88-3] ,

and Van Robinson, Def. Ex. D [ Doc. # 88-4] ,  contain legal conclusions and statem ents

m ade without  personal knowledge.  Plaint iffs object  to statem ents in Mueller ’s affidavit

regarding MEW’s pract ice of bidding on and reselling used t ransform ers and the

existence of a nat ionwide m arket  for  used t ransform ers [ Doc. # 88-3;  ¶¶ 3-5] ,  and

they argue that  Mueller  lacks personal knowledge of these m at ters.  However, the

Court  is convinced that  Mueller ,  t hrough his extensive em ploym ent  at  Am eren, his

review of MEW records, and his int im ate involvem ent  with the MEW Steer ing

Com m it tee, has acquired personal knowledge of MEW’s operat ions and of the operat ion

of the m arket  for  used t ransform ers in general.2  Therefore, plaint iffs’ m ot ion to st r ike

these paragraphs will be denied.

Both affidavits contain statem ents regarding the ut ility defendants’ intent  and

cont rol over the t ransform ers after  the t ransform ers arr ived at  MEW.  [ Docs. # 88-3;

¶¶14-16;  # 88-4;  ¶¶5-6] .   Plaint iffs argue that  these statem ents are legal conclusions

and should be st r icken.  Ignor ing the affidavits would not  change the fact  that  there

is no evidence showing that  the ut ility defendants exercised cont rol over the

t ransform ers after  they were t ransferred to MEW.  And even if the Court  did consider

these affidavits, there would rem ain a genuine issue of m ater ial fact  regarding the

ut ility defendants’ intent  in sending the t ransform ers t o MEW, thus precluding

sum m ary judgem ent  on the CERCLA counts.  Therefore, plaint iffs’ m ot ion to st r ike

these paragraphs will be denied.
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C.  Decla r a t io n o f  W arr en Mu ell e r

Plaint iffs m ove to st r ike the declarat ion of Warren Mueller ,  Def. Ex. N [ Doc.

# 114-3] ,  and t he at t ached Exhibits L and M [ Docs. #  114-1;  114-2]  subm it ted in

support  of ut ility defendants’ m ot ion for  sum m ary judgm ent .  Plaint iffs argue that

Exhibits L and M are new docum ents upon which they had no opportunity to conduct

discovery.

Exhibit  L is a 2011 let ter  from  the EPA stat ing that  ut ility defendants com pleted

the soil rem ediat ion required by the consent  decree.  Plaint iffs state that  defendants

did not  disclose Exhibit  L unt il the docum ent  was subm it ted to the Cour t  w it h

defendants’ reply br ief to the m ot ion for  sum m ary judgm ent .  Exhibit  L will have no

im pact  on the m ot ion for  sum m ary judgm ent , because the inform at ion it  contains is

already well supported by other evidence in t he record.  The com plet ion of soil

rem ediat ion is established by the “Second Five-Year Review Report ”  prepared by the

EPA in 2009, Pl.  Ex. 9 [ Doc. #  104-45] , Mueller ’s test im ony [ Doc. #  100, p. 45-46] ,

and a 2003 let ter  from  the EPA to Mueller ,  Pl.  Ex. 4H [ Doc. #  104-37] , explaining that

the com plet ion of erosion repair  work resulted in the “com plet ion of all work rem aining

for the soils rem edial act ion.”

Exhibit  M contains docum ents relat ing to MEW’s resale of t ransform ers

purchased from  Am eren.  Plaint iffs argue that  defendants did not  produce these

docum ents unt il the week that  discovery closed, and after  the deposit ions of key

w itnesses.  Plaint iffs fur ther allege that  defendants never responded to plaint iffs’

second request  for  product ion of docum ents.  The case m anagem ent  order clear ly

states that  discovery disputes should be brought  to the Court ’s at tent ion no m ore than

15 days after  the event  that  is the subject  of the m ot ion.  I f defendants were
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withholding docum ents, and engaging in “gam esm anship”  as plaint iffs allege, plaint iffs

should have filed a t im ely m ot ion with the Court .

 Accordingly, plaint iffs’ m ot ion to st r ike the declarat ion and its exhibits will be

denied. 

I I I . Su m m a r y  Ju dg m en t  Mo t io ns

The ut ility defendants and defendant  Fronabarger filed separate m ot ions for

sum m ary judgm ent  against  plaint iffs on all counts of plaint iffs’ com plaint .   Fronabarger

also m oves for  sum m ary judgm ent  on its counterclaim s.

A. Leg a l St an d ard

Rule 56(a)  of the Federal Rules of Civil Procedure prov ides that  sum m ary

judgm ent  shall be entered if the m oving party shows “ that  there is no genuine dispute

as to any m ater ial fact  and the m ovant  is ent it led to a judgm ent  as a m at ter  of law.”

In ruling on a m ot ion for  sum m ary judgm ent  the court  is required to view the facts in

the light  m ost  favorable to the non-m oving party and m ust  give that  party the benefit

of all reasonable inferences to be drawn from  the under lying facts.  Agr iStor Leasing

v. Farrow, 826 F.2d 732, 734 (8th Cir .  1987) .  The m oving party bears the burden of

showing both the absence of a genuine issue of m ater ial fact  and its ent it lem ent  to

judgm ent  as a m at ter  of law.  Anderson v. Liberty Lobby, Inc. ,  477 U.S. 242 (1986) ;

Matsushita Elec. Indus. Co. v. Zenith Radio Corp.,  475 U.S. 574, 586-87 (1986) .  Once

the m oving party has m et  its burden, the non- m oving party m ay not  rest  on the

allegat ions of his pleadings but  m ust  set  for th specif ic fact s, by affidavit  or  other

evidence, showing that  a genuine issue of m ater ial fact  exists.  United of Om aha Life

Ins. Co. v. Honea, 458 F.3d 788, 791 (8th Cir .  2006)  (quot ing Fed. R. Civ. P. 56(e) ) .

Rule 56 “m andates the ent ry of sum m ary judgm ent , after  adequate t im e for  discovery

and upon m ot ion, against  a party who fails to m ake a showing sufficient  to establish
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the existence of an elem ent  essent ial to that  party’s case, and on which that  party will

bear the burden of proof at  t r ial.”   Celotex Corporat ion v. Cat ret t ,  477 U.S. 317, 322

(1986) .

B. Pla in t i ff s’  CERCLA Cla im s ( Co un t s I  -  I V)

The purpose of CERCLA is to prom ote t im ely cleanup of hazardous waste sites,

and to shift  the costs of clean-up effor ts to those responsible for  the contam inat ion.

See Bur lington N. & Santa Fe Ry. Co. v. United States, 556 U.S. 599, 620 (2009) .  To

establish a pr im a facie case of liability under CERCLA, plaint iffs m ust  establish that :

(1)  the Site is a ‘facility; ’ (2)  the defendants are ‘covered persons’ under  42 U.S.C.

§9607(a) ;  (3)  there has been a ‘release’ or  ‘threatened release’ of a ‘hazardous

substance’ at  the Site;  and (4)  such release or threatened release caused plaint iffs to

incur response costs.  United States v. B&D Elec.,  Inc. ,  No. 1: 05-CV-63 (CDP) , 2007

WL 1395468, at  * 3 (E.D. Mo. May 9, 2007)  (cit ing United States v. Aceto Agr. Chem s.

Corp., 872 F.2d 1373, 1379 (8th Cir .  1989) ) .   Ut ility defendants argue that  they are

ent it led to judgm ent  as a m at ter  of law on plaint iffs’ CERCLA claim s, because

defendants do not  fall within one of the four categor ies of “covered persons”  under the

Act .  In addit ion, both ut ility defendants and Fronabarger argue that  they are ent it led

to sum m ary judgm ent  because plaint iffs have not  incurred response costs.

1 . Arr an g er  Lia b ili t y

Under CERCLA, plaint iffs m ay seek t o recover costs from  four classes of

“covered persons,”  or  “potent ially responsible part ies: ”

1. the owner and operator of a vessel or  a facility,

2. any person who at  the t im e of disposal of any hazardous
substance owned or operated any facility at  which such hazardous
substances were disposed of,
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3. any person who by cont ract ,  agreem ent , or  otherwise arranged for
disposal or  t reatm ent , or  arranged with a t ransporter  for  t ransport
for  disposal or  t reatm ent , of hazardous substances owned or
possessed by such person, by any other party or  ent it y, at  any
facility or  incinerat ion vessel owned or operated by another party
or ent ity and containing such hazardous substances, and

4. any person who accepts or  accepted any hazardous substances for
t ransport  to disposal or  t reatm ent  facilit ies, incinerat ion vessels or
sites selected by such person, from  which there is a release, or  a
threatened release which causes the incurrence of response costs,
of a hazardous substance...

42 U.S.C. § 9607(a) .  CERCLA im poses st r ict  liability on these four classes of covered

persons.  Plaint iffs seek t o hold the ut ility defendants liable under 42 U.S.C. §

9607(a) (3)  as ent it ies that  arranged for  the disposal of hazardous substances.

Ar ranger liability prevents owners of hazardous waste from  avoiding liability

under CERCLA by t ransferr ing ownership of the waste to another  party for  the

purposes of disposal.   United States v . Dico, Inc. ,  892 F.Supp.2d 1138, 1151 (S.D.

Iowa 2012) .  Congress included “arrangers”  as potent ially responsible part ies in order

“ to hold liable those who would at tem pt  to dispose of hazardous wastes or substances

under var ious decept ive guises in order to escape liability for  their  disposal.”

Voggenthaler  v. Maryland Square, LLC., No. 2: 08-CV-1618-RCJ-GWF, 2011 WL

693267, at  * 7 (D.  Nev.  Feb. 4 2011)  (quot ing Dayton Indep. School Dist .  v. U.S.

Mineral Prods. Co., 906 F.2d 1059, 1065-66 (5th Cir .  1990) ) .   

Because CERCLA does not  define what  it  m eans to “arrange”  for  the disposal of

a hazardous substance,  t he Suprem e Court  has interpreted the phrase using its

“ordinary m eaning.”  Bur lington, 556 U.S. at  611.  “ ‘[ A] rrange’ im plies act ion directed

to a specific purpose.’”  Id.   Therefore, “under  t he plain language of the statute, an

ent ity m ay qualify as an arranger under § 9607(a) (3)  when it  takes intent ional steps

to dispose of a hazardous substance.”   Id.   
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In som e cases, intent  to dispose of a hazardous substance is obvious.  For

exam ple, an ent it y enter ing into a t ransact ion “ for  the sole purpose of discarding a

used and no longer useful hazardous substance”  is clear ly an arranger under CERCLA.

Id. at  610.  On the other hand, a person selling a “new and useful product ”  containing

a hazardous substance that  is eventually disposed of by the purchaser clear ly does not

possess the requisite intent  and is not  an arranger.  Id. ;  see also, Voggenthaler , 2011

WL 693267, at  * 7 (dism issing plaint iffs’ claim s of arranger liability against

m anufacturer of dry cleaning equipm ent ;  reasoning that  “Congress did not  intend

CERCLA to target  legit im ate m anufacturers or  sellers of useful products.” ) .   Without

this so-called “useful product  defense,”  “ the sale of an autom obile would be the

disposal of a hazardous substance, since an autom obile contains a bat tery ,  and a

bat tery contains lead, which is a hazardous substance.”   Appleton Papers, Inc. v.

George A. Whit ing Paper Co., 776 F.Supp.2d 857, 864 (E.D. Wis. 2011)  (quot ing G.J.

Leasing v. Union Elec. Co., 54 F.3d 379, 384 (7th Cir .  1995) ) .

In m any cases, however, the intent  of the seller  is am biguous.  “ In such cases,

courts have concluded that  the determ inat ion whether an ent ity is an arranger requires

a fact - intensive inquiry that  looks beyond the part ies’ character izat ion of the

t ransact ion as a ‘disposal’ or  a ‘sale’ and seeks to discern whether the arrangem ent

was one Congress intended to fall within the scope of CERCLA’s st r ict - liability

provisions.”   Bur lington,  556 U.S. at  610.  When conduct ing this “ fact - intensive

inquiry,”  courts in this circuit  consider factors such as “cont rol of the hazardous

substance, ownership or  possession of the substance, knowledge of the disposal site,

specif ic intent  to dispose, actual part icipat ion in act ivit ies casually connected to the

arrangem ent  for  disposal,  and a pr im ary m ot ivat ion to dispose.”   United States v. B&D

Elec.,  Inc.,  No. 1: 05-CV-63 (CDP) , 2007 WL 1395468, at  * 4 (E.D. Mo. May 9, 2007) .
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However, a defendant ’s knowledge of the eventual disposal of a product , standing

alone, is insufficient  to show the defendant ’s intent  to dispose:

While it  is t rue that  in som e instances an ent ity’s knowledge that  its
product  will be leaked, spilled, dum ped, or  otherwise discarded m ay
provide evidence of the ent ity’s intent  to dispose of its hazardous wastes,
knowledge alone is insufficient  to prove that  an ent ity ‘planned for ’ the
disposal,  part icular ly when the disposal occurs as a per ipheral result  of
the legit im ate sale of an unused, useful product .

Bur lington, 556 U.S. at  612.  Accordingly, knowledge m ay be an indicia of intent , but

a plaint iff m ust  produce addit ional evidence of intent  to sat isfy its burden of proof.

A st rong indicia of a seller ’s intent  is the “usefulness”  of the product  sold.  The

sale of a useful product  is presum ably “done for  a legit im ate business purpose, rather

than to dispose of the hazardous m ater ials contained in the product .”   Dico, 892

F.Supp. at  1157.  The useful product  defense “prevents a seller  of a useful product

from  being subject  to arranger liability,  even when the product  itself is a hazardous

substance that  requires future disposal.”   Team  Enters.,  LLC. v. W. Inv. Real Estate

Trust ,  647 F.3d 901, 908 (9th Cir .  2011) .  On the other hand, when an ent ity sells

used m ater ial with lit t le resale value, one m ay infer  that  the ent it y  did not  have a

legit im ate business purpose, but  instead intended to r id itself of hazardous waste and

any liability at taching thereto.  “Where...  reclaim ing a m ater ial is a sole rem aining

useful purpose of a product  and where the reclaim ed m ater ial could not  be reused

without  fur ther processing, the useful product  doct r ine is inapplicable.”   Dico, 892

F.Supp.2d at  1158.

In the instant  case, it  is undisputed that  defendants sent  t ransform ers to MEW.

Am eren sent  a t otal of 2,104 t ransform ers and Cit izens sent  716.  Som e of these

t ransform ers were repaired and returned to defendants.  The m ajor ity were sold by

defendants to MEW, and then either sold by MEW to third-party buyers in the m arket
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for  used t ransform ers or  sim ply discarded.  Defendants argue that  sending or selling

t ransform ers to MEW does not  const itute arranging for  t he disposal of hazardous

m ater ials under CERCLA. 

a.  Rep a i r  o f  Tr an sfo r m ers

 MEW invoices show that  defendants sent  used t ransform ers to be dism ant led,

drained of oil ( containing PCBs) , and filled with new oil.   Defendants acknowledge that

they retained ownership throughout  t he repair  process.  However, they argue that

plaint iffs have not  produced evidence showing that  they intended to dispose of PCBs.

Plaint iffs argue that  defendants arranged for  disposal of PCBs by cont ract ing for

repairs that  inherent ly involved PCB disposal,  while retaining ownership of the

t ransform ers.  Plaint iffs com pare this case to that  of United States v. Aceto, 872 F.2d

1373, 1381 (8th Cir .  1989) .  In Aceto, the plaint iff alleged that  defendants were liable

as arrangers when defendants sent  pest icides offsite to be reform ulated (a process

which inevitably generated hazardous wastes)  and retained ownership of the pest icides

throughout  the reform ulat ion process.  Defendants m oved to dism iss plaint iff’s CERCLA

claim , arguing that  defendants did not  qualify as arrangers.  The dist r ict  court  denied

defendants’ m ot ion, and the Eighth Circuit  affirm ed, em phasizing that  defendants had

retained ownership of the pest icides, and that  the waste was “generated and disposed

of contem poraneously”  with a process perform ed “on products owned by defendants

for  defendants’ benefit  and at  their  direct ion.”   Id.  at  1381.  “Any other decision. . .

would allow defendants to sim ply ‘close their  eyes’ to the m ethod of disposal of their

hazardous substances, a result  cont rary to the policies under ly ing CERCLA.”   Id.  at

1382.

Defendants contend that  Aceto was overruled by Bur lington, 556 U.S. 599

(2009) , because Bur lington held that  knowledge of disposal alone was insufficient  to
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prove intent  to dispose.  However, Bur lington is dist inguishable.  That  case involved

the sale of a useful product  by a seller  who clear ly m anifested intent  to prevent  the

disposal of hazardous waste.  In Bur lington, defendant  Shell Oil Co. m anufactured

pest icides.  Shell knew that  dur ing the shipm ent  and t ransfer of those pest icides to

purchasers, purchasers or  com m on carr iers would inev itably spill port ions of the

hazardous substance.  The Suprem e Court  held that  this knowledge was not  enough

to support  a finding that  Shell arranged for  the disposal of the hazardous substances.

Instead, the evidence showed that  Shell m ade every effor t  to m inim ize the likelihood

of spills,  “providing [ purchasers]  with detailed safety m anuals, requir ing them  to

m aintain adequate storage facilit ies, and providing discounts for  those who took safety

precaut ions.”   Id.  at  613.  The Suprem e Court  stated that ,  “given these facts,  Shell’s

m ere knowledge that  spills and leaks cont inued to occur is insufficient  grounds”  to

support  arranger liability.   Id.  However, given the facts of this case -  -  -  i.e. ,

defendants’ retained ownership and defendants’ knowledge that  oil would be rem oved

and not  returned, and the absence of ev idence that  defendants m ade any effor t  to

m inim ize the disposal of waste -  -  -  a fact - finder m ight  conclude that  defendants did

intend to dispose of hazardous substances within the m eaning of the statute.

b .  Sa le  o f  Used  Tr an sfo r m ers

A fact - finder m ight  also conclude that  defendants intended to dispose of

hazardous waste when defendants sold used t ransform ers to MEW.  Defendant  urges

the Court  to follow B&D Elect r ic, 2007 WL 1395468, in which sum m ary judgm ent  was

granted in favor of two ut ility com panies that  sold used t ransform ers to MEW.  In that

case, the court  concluded that  the ut ility com panies were not  arrangers under CERCLA.

In B&D Elect r ic, defendants sold used t ransform ers to NES, and NES resold or

t ransferred those t ransform ers to MEW.  The Court  found that  the used t ransform ers
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were useful products, sold for  a legit im ate business purpose.  Based on that  holding,

defendants in the instant  case argue that  “ [ the m anner in which]  the useful product

doct r ine applies to ut ilit ies that  sold t ransform ers to MEW and NES has already been

decided.”   Def. Reply [ Doc. # 113, p. 7] .   In short ,  defendants would have the Court

accept  the proposit ion that  all used t ransform ers sold to MEW were useful.

The applicat ion of the useful product  defense depends on the product ’s actual

ut ility.   In B&D Elect r ic, the evidence conclusively established that  the used

t ransform ers were valuable and in good condit ion at  the t im e of sale.  Som e of the

t ransform ers were sold for  thousands of dollars, and the vast  m ajor ity of the

t ransform ers were successfully resold by MEW to third part ies.  I t  was also undisputed

in B&D Elect r ic that  the defendants were not  sending equipm ent  out  for  repair  or

reform ulat ion, and the defendants retained no ownership interest  in the t ransform ers.

In this case,  defendants did retain ownership of the t ransform ers sent  for  repair .

Furtherm ore, the evidence suggests that  som e t ransform ers sold to MEW were in poor

condit ion, leaking oil at  the t im e of sale, and were only fit  to be scrapped.  “Credit

m em os”  issued to defendants from  MEW show that  MEW picked up defendants’

“ j unkers”  and issued nom inal credits to defendants’ accounts with MEW in return for

the junk t ransform ers.  Pl.  Ex. 29-31 [ Docs.  # 104- 66 -  104-70] .  This calls into

quest ion the legit im acy of these “sales.”   See Dico, 892 F.Supp.2d at  1151-58

(grant ing sum m ary judgm ent  in favor of plaint iff on the issue of arranger liability,  and

concluding that  defendant ’s intent ion when selling a dilapidated building was to dispose

of  PCBs contained in the building’s insulat ion) .  The m ere fact  that  defendants were

able to sell the used t ransform ers does not  establish that  the t ransform ers were

“useful products.”   See Appleton Papers, Inc. v. George A. Whit ing Paper Co., 776

F.Supp.2d 857, 864 (E.D. Wis. 2011) .  “Certainly the fact  that  one’s hazardous waste



3 Fronabarger raises the addit ional argum ent  -  not  raised by ut ilit y defendants -  that
if costs were incurred, they were not  necessary.  Fronabarger first  raised this issue in it s reply
brief, so it  is not  fu l ly  br iefed.  Therefore, the Court  will not  address whether the response
costs incurred were necessary.

-16-

product  happens to have som e scrap value would not  be sufficient  grounds to relieve

the alleged arranger of liability.”   Id.

Accordingly, the Court  concludes that  the ut ility defendants’ intent  -  -  -  whether

to dispose of hazardous waste or  to engage in legit im ate sale and repair  of used

t ransform ers -  -  -  rem ains a disputed issue of fact .   Other courts have observed that

the issue of arranger liability requires a close factual inquiry.  Id.   Defendants have

failed to dem onst rate that  they are ent it led to judgm ent  as a m at ter  of law on the

issue of arranger liability,  so the inquiry regarding defendants’ intent  will be conducted

by the finder of fact .

2 .  Co st s I n cu rr ed

CERCLA requires that  plaint iffs respond to environm ental hazards and incur

response costs pr ior  t o f iling suit  for  reim bursem ent .  “CERCLA does not  provide

com pensat ion to a pr ivate party for  dam ages result ing from  contam inat ion.  Instead,

CERCLA perm its a pr ivate party to be reim bursed for  all or  som e of the costs already

incurred in response to contam inat ion.”  Gussack Realty Co. v. Xerox Corp. ,  224 F.3d

85, 91 (2d Cir .  2000) .   The ut ility defendants and defendant  Fronabarger argue that

the plaint if fs did not  incur response costs pr ior  to filing suit ,  and therefore cannot

m aintain a claim  under CERCLA for  recovery of past  costs or  for  declaratory judgm ent

for  future costs.3

The term  “ to incur”  costs is not  defined by CERCLA, but  has been interpreted to

reach beyond those who actually paid for  response costs.  Tr im ble v. Asarco, Inc. ,  232

F.3d 946, 958 (8th Cir .  2000)  ( “a party m ay be found to have ‘incurred’ a cost  without
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having actually paid for  it . ” ) ,  overruled on other grounds by Exxon Mobile Corp. v.

Allapat tah Servs.,  Inc.,  545 U.S. 546 (2005) .  Instead, “a finding that  a cost  has been

‘incurred’ m ay be based on an exist ing legal obligat ion”  to pay, even if that  exist ing

obligat ion is later  sat isfied by a third party.  Id.   

To illust rate this pr inciple, the Eighth Circuit  in Tr im ble refer red t o Quar les

Pet roleum  Co v. United States, a Federal Water Pollut ion Cont rol Act  case in which

plaint iffs were allowed to recover environm ental clean-up costs, despite the fact  that

plaint iffs’ insurer had actually paid the costs.  Id.  at  957 (cit ing Quar les, 551 F.2d 1201

(Ct . Cl.  1977) ) .   The plaint iffs in Quar les hired com panies to perform  environm ental

rem ediat ion, and were “at  all relevant  t im es liable to pay those ent it ies for  their

services, even though the plaint iffs’ insurer m ade the out -of-pocket  paym ents.”   Id.

The plaint iffs in Tr im ble, on the other hand, neither paid clean-up costs pr ior  to filing

suit  under CERCLA, nor incurred a definite legal obligat ion to do so.   Instead, the

at torneys of the Tr im ble plaint iffs paid for  all expenditures.  Plaint iffs’ obligat ion to

reim burse their  at torneys was cont ingent  upon the success of their  claim s.  This was

insufficient  to sat isfy the third prong of CERCLA, requir ing plaint iffs to incur costs pr ior

to filing suit :  “ t he m ere possibility,  even the certainty, that  an obligat ion to pay will

ar ise in the future does not  establish that  a cost  has been incurred, but  rather

establishes that  a cost  m ay be incurred, or  will be incurred.”   Tr im ble, 232 F.3d at  958;

see also, U.S. Virgin Islands Dep’t  Planning & Natural Res. v. St .  Croix Renaissance

Grp., LLLP, No. 07-114, 2011 WL 833227, at  * 3-5 (D.V.I .  Mar. 4, 2011)  (holding that

plaint iff had not  incurred costs when plaint iff’s counsel advanced all expenses, and no

binding legal obligat ion to reim burse counsel could exist  unt il the legislature of the

Virgin Islands appropr iated funds for  that  reim bursem ent) .
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The instant  case presents a unique set  of facts.  I t  is undisputed that , at  the

t im e defendants filed their  m ot ion for  sum m ary judgm ent , plaint iffs had not  actually

paid for  any environm ental response or rem ediat ion.  Non-party  Brenda Kay

Const ruct ion, Inc. (BKC)  paid for  those expenses.  The ut ilit y  defendants filed their

m ot ion for  sum m ary judgm ent  on January 22, 2013, point ing out  that  the plaint iffs in

this case had not  paid for  any environm ental response.  On February 4, 2013, Brenda

Dum ey wrote a check to BKC in the am ount  of $100,996.04 as reim bursem ent  for  the

response costs.  On the sam e day, plaint iffs also executed an agreem ent  by which BKC

assigned its claim s for  recovery of all response costs to plaint iffs WRDC and the

Dum eys individually and as t rustees.

BKC’s  assignm ent  of claim s and plaint iffs’ paym ent  to BKC will not  im pact  the

Court ’s analysis.  While assignm ent  of CERCLA claim s is allowed, the assignm ent  in this

case occurred alm ost  two years after  plaint iffs filed suit .   Moraine Propert ies, LLC v.

Ethyl Corp.,  No. 3: 07-cv-229, 2008 WL 4758692, at  * 4 ( S.D. Ohio Oct . 27, 2008)

(allowing assignm ent  of CERCLA claim s pr ior  to the com m encem ent  of CERCLA

lit igat ion) .  Unless plaint iffs incurred costs pr ior  to filing suit ,  they cannot  m aintain a

claim  under CERCLA.  

As explained in Tr im ble, plaint iffs m ay “ incur”  costs even if another ent ity

actually pays for  those costs.  The inquiry turns on who assum ed a legal obligat ion to

pay.  Invoices for  environm ental invest igat ion were addressed to WRDC and sent  to

the at tent ion of Brenda Dum ey, the secretary and t reasurer of WRDC.  Pl.  Ex. 1E [ Doc.

# 104-7] .   These invoices dem onst rate that ,  pr ior  to filing suit ,  WRDC assum ed legal

obligat ion to pay for  response costs.  Several of the invoices predate February 2011,

the m onth the Dum eys allege that  they incorporated WRDC.  Therefore, although the
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invoices are addressed to WRDC, it  is possible that  the Dum eys individually incurred

these costs pr ior  to the incorporat ion of WRDC.  

Because there is an issue of fact  regarding whether the Dum eys or WRDC

incurred costs pr ior  to filing suit ,  defendants’ m ot ions for  sum m ary judgm ent  on this

issue will be denied. 

3 .   A t t o r n ey s’  Fees Un d er  CERCLA

CERCLA does not  provide for  the award of pr ivate lit igants’ at torneys’ fees, so

typically such fees are not  recoverable.  Key Tronic Corp. v. United States, 511 U.S.

809, 817 (1994) .  However, this “does not  signify that  all paym ents that  happen to be

m ade to a lawyer are unrecoverable expenses under CERCLA.  On the cont rary, som e

lawyers’ work that  is closely t ied to the actual cleanup m ay const itute a necessary cost

of response in and of itself under the term s of § 107(a) (4) (B) .”   Id.  at  819-20.  The

work that  is com pensable under Key Tronic -  work that  “m ight  well be perform ed by

engineers, chem ists, pr ivate invest igators, or  other professionals who are not  lawyers”

-  is “clear ly dist inguishable”  from  work on lit igat ion.  Id.  at  820. 

There is no evidence t hat  plaint iffs’ at torneys perform ed act ivit ies clear ly

dist inguishable from  work involved in typical environm ental lit igat ion.  Plaint iffs’

at torneys helped plaint iffs retain environm ental consultants and reviewed

adm inist rat ive records regarding the history of the MEW property -  -  -  work int im ately

t ied to preparat ion of lit igat ion, not  rem ediat ion.  Plaint iffs’ at torneys also at tended a

m eet ing between the EPA and the environm ental consultants em ployed by plaint iffs.

The purpose of the m eet ing was for  the consultants to inform  the EPA about

environm ental contam inat ion of the Dum ey property.  Pl.  Ex. 3J [ Doc. # 104-26, p. 57-

59] .  There is nothing to suggest  that  the at torneys in at tendance perform ed a funct ion
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beyond shielding their  clients from  potent ial liability and fur t her ing their  clients’

interest .

Finally, plaint iffs claim  that , through the work of their  at torneys, an addit ional

PRP -  Fronabarger -  was ident ified.  Under Key Tronic, at torneys’ fees at t r ibutable to

the search for  new PRPs are recoverable, because this is necessary rem edial work

benefit t ing the ent ire clean-up effor t .   However, as defendants point  out ,  Fronabarger

and the other associated PRPs plaint if fs “discovered”  are the current  owners and

operators of the MEW site.  They are openly and obviously conduct ing business on the

site;  these are not  the sort  of PRPs whose discovery t r iggers recoverable fees under

Key Tronic.  To the extent  that  plaint iffs’ at torneys spent  t im e exam ining the

Fronabarger deed, or  consider ing the viability of claim s against  Fronabarger, this falls

in the cam p of “ lit igat ion act ivity”  and “determ ining which part ies to sue”  -  act ivit ies

not  recoverable under  CERCLA.  Calabrese v. McHugh, 170 F.Supp.2d 243, 268 (D.

Conn. 2001) .

 Accordingly, defendants’ m ot ions for  sum m ary judgm ent  on plaint iffs’ claim  for

at torneys’ fees under CERCLA will be granted.

C.  Fr o na b ar g er ’s  Co un t er cla im

Defendant  Fronabarger m oves for  sum m ary judgm ent  on Counts I  and I I  of its

counterclaim .  In those counts defendant  seeks a declarat ion of liability against

plaint iffs for  past  and future response costs under 42 U.S.C. §9613(g) (2) , and cost

recovery and cont r ibut ion pursuant  to 42 U.S.C. §9613( f) (1) .  Defendant  seeks to hold

plaint iffs liable as “owners and operators”  of the contam inated Dum ey property.

Plaint iffs respond that  defendant ’s counterclaim s fail as a m at ter  of law, because

defendant  has not  alleged the requisite elem ents of the claim s.  Furtherm ore, plaint iffs

argue that  defendant  is not  ent it led to sum m ary judgm ent  because there is a disputed
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issue of fact  regarding whether plaint iffs m ay assert  the “ innocent  cont iguous

landowner”  defense.

1 .   Decla r a t o r y  Ju dg m en t  ( Co un t  I )

In Count  I  of the counterclaim  Fronabarger seeks a declarat ion, pursuant  to

§113(g) (2) , of plaint iffs’ liability for  response costs.  Sect ion 113(g) (2)  states that ,  in

an act ion for  recovery of costs under §107, “ the court  shall enter a declaratory

judgm ent  on liability for  response costs or  dam ages that  will be binding on any

subsequent  act ion or act ions to recover fur ther response costs or  dam ages.”   42

U.S.C. §9613(g) (2) (B) .  While plaint iffs br ing an act ion for  recovery of costs under

§107, defendant  does not  and cannot  do so,  because to br ing a cost  recovery act ion

under CERCLA one m ust  f irst  have incurred costs responding to environm ental

contam inat ion.  Plaint iffs and defendant  disagree about  whether defendant  is ent it led

to seek declaratory relief under §113 without  having first  incurred costs as required

by §107(a) .

A party “cannot  obtain declaratory relief pursuant  to §9613(g) (2)  without  having

incurred response costs within the m eaning of [ § 107(a) ] .”   Tr im ble v. Asarco, Inc. ,

232 F.3d 946, 958 (8th Cir .  2000) , overruled on other grounds by Exxon Mobile Corp.

v. Allapat t ah Servs.,  Inc.,  545 U.S. 546 (2005) .  See also U.S. Virgin Islands Dep’t

Planning & Natural Resource v. St .  Croix Renaissance Group, LLLP, No. 07-114, 2011

WL 833227, at  * 5 (D.V.I .  Mar. 4, 2011) .  The fact  that  the § 113(g)  claim  is asserted

as a counterclaim  does not  alter  this fact .   See Major v. Ast razeneca, Inc.,  No. 5: 01-

CV- 618 (FJS/ GJD) , 2006 WL 2640622, at  * 30 n. 17( “Since Defendants have not

asserted a §9607 cost - recovery cause of act ion, §9613(g) (2)  does not  apply to their

counterclaim .” ) .   Sect ion 113(g) (2)  “ indicates that  a declaratory judgm ent  will be

entered in cer t ain act ions brought  under CERCLA § 107, but  it  does not  author ize a
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declaratory judgm ent  counterclaim  concerning cont r ibutory liability in a CERCLA act ion

that  has already raised the issue of counterclaim aint ’s cont r ibutory liability. . . .”

Front ier  Com m c’ns Corp. v. Barret t  Paving Mater ials, Inc. ,  Civ. No. 1: 07-cv-113-GZS,

2009 WL 3280402 (D.Me. Oct . 8, 2009)  adopted by  Civ. No. 07-113-B- S,  2009 WL

3806250 (D.Me. Nov. 12, 2009) .  Declaratory relief as to future response costs is

m eant  to com plem ent  § 107, which allows reim bursem ent  for  past  expenses.  The

appropr iate counterclaim  in a CERCLA act ion in which the counterclaim ant  has not

incurred any response costs is a claim  for  cont r ibut ion under § 113( f) .

Accordingly, Fronabarger is not  ent it led to relief on Count  I  of its counterclaim ,

and that  count  will be dism issed.

2 .  Co n t r ib u t io n ( Co un t  I I )

Under § 113( f) ,  “ [ a] ny person m ay seek cont r ibut ion from  any other person who

is liable or  potent ially liable under sect ion 9607(a)  of this t it le, dur ing or following any

civil act ion under [ §9606 or §9607] .”  42 U.S.C. § 9613( f) (1)  (em phasis added) .  This

sect ion “provides the exclusive rem edy for  a liable party com pelled to incur response

costs pursuant  to an adm inist rat ive or  j udicially approved set t lem ent  under §§ 106 or

107.”   Morr ison Enter.,  LLC v. Dravo Corp.,  638 F.3d 594,  603 ( 8th Cir .  2011) .

Plaint iffs argue that  defendant  m ust  be a party to a set t lem ent  to state a cont r ibut ion

claim  under § 113.  However, the plain language of the statute allows a cont r ibut ion

claim  to be brought  as a counterclaim  to a suit  under §107.  A defendant  PRP clear ly

m ay file a §113 counterclaim  dur ing a § 107 act ion, as defendant  in this case has

done, before any set t lem ent  or  finding of liability against  the defendant , thus



4 For a chart  depict ing the overlap between different  landowner liabilit y defenses under
CERCLA see, United States Environm ental Protect ion Agency, Landowner Liabilit y Protect ions,
at  ht tp: / / www.epa.gov/ com pliance/ cleanup/ revitalizat ion/ landowner.htm l# com m on ( last
visited Apr. 4, 2013) .
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“blunt [ ing]  any inequitable dist r ibut ion of costs.”  United States v. At l.  Research Corp. ,

551 U.S. 128, 140 (2007) .

 In Count  I I  of its counterclaim , Fronabarger seeks cont r ibut ion from  plaint iffs

and to hold plaint iffs st r ict ly liable as PRPs.   The first  of the four classes of PRPs

ident ified by CERCLA are the “owners and operators”  of the site or  facility.   42 U.S.C.

§ 9607(a) (1) . Defendant  seeks sum m ary judgm ent  on the issue of plaint iffs’ status as

“owners and operators.”

Plaint iffs argue that  sum m ary judgm ent  on this issue should be denied, as they

m ay qualify for  two defenses under  CERCLA:  the “ innocent  landowner defense,”  42

U.S.C. §9607(b)  and §9601(35) (A) , and the “cont iguous property owner”  defense, 42

U.S.C. § 9607(q) .  Many elem ents of t hese defenses over lap.4  The burden is on

plaint iffs to prove these defenses by a preponderance of evidence.  Defendant  argues

that  plaint iffs have not  produced evidence to support  several elem ents of the defenses,

including:  that  plaint iffs did not  have a cont ractual relat ionship with any person

causing the contam inat ion on their  property;  that  plaint iffs did not  know or have

reason to know about  the contam inat ion pr ior  to their  acquisit ion of the property;  and

that  plaint if fs exercised due care with respect  to the contam inat ion.  42 U.S.C.

§9607(b) ;  42 U.S.C. §9601(35) (A) ;  42 U.S.C. §9607(q) . 

Cont rary to defendant ’s assert ions, plaint iff has produced evidence to support

these defenses.  First ,  it  is undisputed that  plaint iffs had no cont ractual relat ionship

with the MEW PRPs at  any t im e.  Defendant  argues that  plaint iffs had a cont ractual

relat ionship with Six-Thir ty Inc.,  the previous owner of the Dum ey property.  However,

http://www.epa.gov/compliance/cleanup/revitalization/landowner.html#common
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there is no ev idence that  Six-Thir ty Inc. cont r ibuted to the contam inat ion on the

Dum ey property;  the plaint iffs need not  disprove every possible alternat ive source of

contam inat ion when overwhelm ing evidence suggests that the source of contam inat ion

was MEW.  Second, there is certainly a quest ion whether plaint iffs knew or should have

known about  the contam inat ion in 1989 when they acquired their  property.  Although

the EPA invest igat ion was ongoing at  that  t im e, the extent  of publicity pr ior  to 1989

is unclear and debatable.  Finally, plaint iffs have cooperated extensively with the EPA

and the PRP group.  

Fronabarger ’s m ot ion for  sum m ary judgm ent  on Count  I I  of its counterclaim  will

be denied.

D.  Pla in t i ff s’  St a t e  Law  Cla im s ( Co un t s V- VI I I )

1 .  St a t u t es o f  Lim i t a t ion

Ut ility defendants and defendant  Fronabarger assert  that  plaint iffs’ state law

claim s are t im e-barred.  The statutes of lim itat ions clear ly have not  run on plaint iffs’

claim s against  Fronabarger.  Fronabarger excavated the MEW property in 2010 -  an

act ion which plaint iffs allege caused erosion of the MEW property and led to the flow

of contam inated sedim ent  onto the Dum ey property.  Plaint iffs filed suit  in 2011, well

within the prescr ipt ive per iods for  their  claim s.  Therefore, Fronabarger ’s m ot ion for

sum m ary judgm ent  on this ground will be denied.   

Plaint iffs assert  claim s of cont inuing nuisance, cont inuing t respass, negligence,

and st r ict  liability.   Under Missour i law, all of these claim s are governed by a five-year

statute of lim itat ions, except  for  the claim  of cont inuing nuisance, which is governed

by a ten-year per iod of prescr ipt ion.  Mo. Rev. Stat .  § 516.120;  Cook v. DeSoto Fuels,

Inc.,  169 S.W.3d 94, 108 (Mo. Ct . App. 2005)  ( “Missour i courts have repeatedly held.. .

that  a ten-year per iod of lim itat ion applies to tem porary nuisances.” ) .
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The statute of lim itat ions begins to run when the cause of act ion accrues.  Mo.

Rev. Stat .  § 516.100.  A cause of act ion accrues, not  when the wrong occurs, but

when dam age caused by the wrong is sustained and capable of ascertainm ent .  Id.

Dam age is capable ascertainm ent  when “evidence [ is]  such to place a reasonably

prudent  person on not ice of a potent ially act ionable injury.”  Ashford Condom inium ,

Inc. v. Horner & Shifr in, Inc.,  328 S.W.3d 714, 718 (Mo. Ct . App. 2010)  (quot ing Powel

v. Cham inade College Preparatory, Inc.,  197 S.W.3d 576,582 (Mo. 2006) ) .   This is an

“object ive test ,  ordinar ily decided as a m at ter  of law.”   Cook, 169 S.W.3d at  103 (Mo.

Ct . App. 2005) .

Plaint iffs filed this act ion on May 11, 2011.  I f the Court  finds that  the evidence

was sufficient  to place a reasonable person on not ice of an act ionable injury pr ior  to

May 11, 2006 (and May 11, 2001 for  the nuisance claim ) , plaint iffs’ com m on law

claim s against  the ut ility defendants will be dism issed unless the “cont inuing tor t ”

doct r ine is applicable.

a.  No t i ce  o f  Po t en t ia ll y  Act io na b le  I n j u ry

A reasonable person in plaint iffs’ posit ion would have been on not ice of a

potent ially act ionable injury before May 11, 2001.  The EPA invest igat ion of the MEW

site began in the m id-1980s.  By 1987, the EPA’s Field Invest igat ion Team  had

discovered PCB contam inat ion in the ravine that  drains onto the Dum ey property.  Def.

Ex. G [ Doc. # 93-7, p. 14] ;  Pl.  Ex. 4A [ Doc. #  104-28, p. 7] .   In 1989, short ly after

Brenda Dum ey acquired the Dum ey property, the local newspaper in Cape Girardeau

published several ar t icles regarding the EPA invest igat ion of the MEW site.  Def. Ex. I

[ Doc. # 88-9] .   The MEW site was designated as a Superfund Site and placed on the

Nat ional Pr ior it ies List  in 1990.  Plaint iffs t r ied to sell port ions of the Dum ey property

as ear ly as 1991, but  after  MEW’s designat ion as a Superfund site, the Dum ey property
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would not  sell.  Pl.  Ex. 1 [ Doc. #  104-2] .   In 1992, the State of Missour i and the EPA

filed suit  against  179 PRPs for  injunct ive relief and recovery of costs relat ing to

rem ediat ion of the MEW site.  The EPA published a fact  sheet  in Decem ber of 1994,

inform ing the public about  contam inat ion on the MEW property and the proposed

rem edial act ion for  the site. Def. Ex. M [ Doc. # 93-13] .  Rem edial work was conducted

between 1994 and 2004.   Def. Ex. J [ Doc. # 88-10] .  This included excavat ion and

therm al t reatm ent  of soil,  which occurred on the site -  j ust  300 feet  from  the Dum ey

property.  Pl.  Ex. 3C [ Doc. # 104-19] .  In 2003, the MEW PRPs contacted plaint iffs and

requested access to the Dum ey property to conduct  invest igat ion regarding the

potent ial spread of contam inat ion.  Pl.  Ex. 42 [ Doc. # 104-81] .  Pursuant  to a license

agreem ent  with BKC, the PRPs placed an access road and m onitor ing wells on the

Dum ey property, and a fence rest r ict ing access to the PCB-contam inated pond on the

property.  Pl.  Ex. 1 [ Doc. #  104-2] .

 A reasonably prudent  person in the Dum eys’ situat ion would have been on

not ice of a potent ially act ionable injury long before 2001.  By 2001, EPA invest igat ions

had revealed contam inat ion on and off t he MEW site.  Contam inat ion of soil and

groundwater was conclusively confirm ed.  The contam inat ion was publicized by the

local m edia and the EPA.  Plaint iffs t r ied and failed to sell port ions of the Dum ey

property.  Finally, therm al t reatm ent  of soil was conducted on the MEW property.  Any

reasonable person owning land 300 feet  from  a Superfund site after  the ser ies of event

chronicled above would have tested their  property and sought  legal redress.  Yet ,

plaint iffs did not  file suit  unt il 2011. 

b .  Co n t inuin g  To r t

The cont inuing tor t  doct r ine is based on the com m on-sense not ion that  if a tor t

repeatedly occurs, each occurrence creates a separate cause of act ion for  which the
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statute of lim itat ions com m ences anew.  The plaint iff m ay recover “ for  a per iod of t im e

not  exceeding the statutory per iod im m ediately preceding the inst itut ion of the act ion.”

Cook, 169 S.W.3d at  105 (quot ing Cacioppo v. Southwestern Bell Telephone Co., 550

S.W.2d 919, 925 (Mo. Ct . App. 1977) ) .   Therefore, although plaint if fs’ or iginal tor t

claim s accrued pr ior  to 2001, if defendants’ alleged tor t ious act ivity cont inued as

plaint iffs allege, plaint iffs could st ill recover dam ages that  were sustained five years

and ten years pr ior  to the com m encem ent  of this lit igat ion.

Plaint iffs and defendants espouse two different  applicat ions of the doct r ine of

cont inuing tor t  to cases of environm ental contam inat ion.  Plaint iffs propose an injury-

based approach, which considers the tor t  cont inuing so long as the injury caused by

the tor t  cont inues.  Under this approach, so long as the environm ental contam inants

rem ain on plaint iffs’ property, defendants are com m it t ing t respass and nuisance.

Defendants argue that  t he focus should be on the tor t ious conduct .  Under this

approach, the statute of lim itat ions begins anew only when defendants com m it  another

act  causing the leak or flow of contam inat ion onto plaint iffs’ property.  When

consider ing the statute of lim itat ions for  cont inuing t respass or nuisance, som e state

courts have adopted plaint iffs’ injury-based approach, while others em ploy defendants’

conduct -based analysis.  See generally, Chr istopher M. Rym es, Environm ental

Contam inat ion as Cont inuing Trespass, 42 Envt l.  L. 1381 (2012) .

When faced with issues of cont inuing t respass or nuisance, Missour i courts focus

on the acts com m it ted by the tor t feasor.  “For the cont inuing tor t  except ion to apply,

the wrong m ust  be cont inuing or repeat ing.  Dam ages result ing from  one com pleted,

wrongful act ,  although they m ay cont inue to develop, are not  adequate.”  D’Arcy and

Associates, Inc. v. K.P.M.G. Peat  Marwick, LLP, 129 S.W.3d 25, 30 (Mo. Ct . App. 2004)

(cit ing Lato v. Concord Hom es, Inc. ,  659 S.W.2d 593, 595 (Mo. App. 1983) ) .   See also
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Cook,  169 S.W.3d, at  106 ( “ the existence of a single or  m igrat ion of contam inants

would not  const itute a cont inuing wrong, even if the contam inants rem ained present

in the ground.” ) .   Therefore, the relevant  quest ion is not  whether PCBs rem ained on

the Dum ey proper t y  from  leaks occurr ing pr ior  to 2001 or 2006, but  whether, after

2001 or 2006, defendants com m it ted a wrongful act  leading to nuisance or t respass.

Plaint iffs com plain of two wrongful acts leading to contam inat ion of the Dum ey

proper t y .   The first  is the init ial t ransfer of t ransform ers to the MEW property.  I t  is

undisputed that  all t ransfers ceased in 1989.  The second wrongful act  occurred dur ing

defendants’ part icipat ion in the rem ediat ion and regrading of the MEW property

pursuant  to the consent  decree.  Plaint iffs allege that  the work defendants perform ed

in 2000 at  the Superfund site, as part  of the MEW Trust , increased erosion and sent

PCB-contam inated soil and sedim ent  onto the Dum ey property. 5  This alleged wrongful

act  occurred over a decade pr ior  to the filing of this suit .   Therefore, the statutes of

lim itat ions have expired and the ut ility defendants’ m ot ion for  sum m ary judgm ent  on

the state law claim s in Counts V-VI I I  will be granted.

2 .  St a t e  Law  Cla im s ag a in st  Fr o na b ar g er

    a . Er o sio n Du r in g  Fr o na b ar g er ’s  Ow n er shi p  o f  MEW  Pr o p er ty

Plaint iffs’ state law claim s against  defendant  Fronabarger rely on the prem ise

that  contam inated soil and water m igrated from  the MEW property to the Dum ey

property dur ing the per iod after  defendant  acquired ownership of the MEW property

in 2009.  Fronabarger seeks sum m ary judgm ent  on these counts.

Plaint iffs’ experts are of the opinion that  contam inated sedim ent  and run-off flow

from  Fronabarger ’s property towards the Dum ey property dur ing storm  events, and
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that  Fronabarger ’s const ruct ion has cont r ibuted to this erosion.  Fronabarger argues

that  plaint iffs cannot  show that  this sedim ent  is contam inated, because plaint iffs have

not  tested the soil on Fronabarger ’s land.  However, extensive test ing of the MEW site

was conducted after  the rem edial work on that  property, and plaint iffs’ experts m ay

draw reasonable inferences from  the results of that  test ing.  Fronabarger also argues

that  plaint iffs have no evidence of run-off,  but  the experts have personally observed

sedim ent  flow dur ing a site visit .   Finally, Fronabarger points out  that  both of plaint iffs’

experts, Flechas and Burnside, adm it  that  the concent rat ion of PCBs on the Dum ey

property has not  changed since Fronabarger acquired the MEW property -  but  this fact

is not  disposit ive.  The cont inuing deposit  of PCB- laden soil would not  necessar ily result

in an increase in concent rat ion of PCBs, but  rather in an increase of the quant ity  of

PCB contam inated soils on the Dum ey property.  A reasonable fact - finder could

conclude that  Fronabarger ’s excavat ion of their property has caused PCB-contam inated

soil and water to int rude on the Dum ey property.  The m ot ion for  sum m ary judgm ent

will be denied as to Counts V, VI , and VI I .

b .  Ab n o r m all y  Dan g er o u s Act i v i t i es

Fronabarger m oves for  sum m ary judgm ent  on plaint iffs’ claim  of st r ict  liability,

and argues that  its act ivit ies were not  abnorm ally dangerous under Missour i law.  The

doct r ine of st r ict  liability for  dam ages caused by abnorm ally dangerous act ivit ies is

“very narrowly applied in Missour i.”   Bennet t  v. Mallinckrodt ,  Inc. ,  698 S.W.2d 854,

868-69 (Mo. Ct . App. 1985) .  Missour i cour t s consider the following factors to

determ ine whether an act ivity is abnorm ally dangerous:  the existence of a high degree

of r isk of harm ;  the likelihood that  the harm  will be great ;  the inability to elim inate the

r isk by exercise of reasonable care;  the extent  to which the act ivity is not  a m at ter  of

com m on usage;  the inappropr iateness of the act ivity to the place where it  is carr ied
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on;  and the extent  to which its value to the com m unity is outweighed by its danger.

Henke v. Arco Midcon, LLC, 750 F.Supp.2d 1052, 1059 (E.D. Mo. 2010)  (cit ing the

Restatem ent  (Second)  of Torts § 520) .  Only two act ivit ies have been found t o be

abnorm ally dangerous in Missour i:  blast ing and radioact ive nuclear em issions.

Rychnovsky v. Cole, 119 S.W.3d 204, 211 (Mo. Ct . App. 2003) .

Plaint iffs argue that  Fronabarger ’s land-disturbing act ivit ies were abnorm ally

dangerous, because Fronabarger “excavated a known Superfund Site without installing

erosion cont rol m easures, and stockpiled contam inated soil near a ravine”  nearby the

Dum ey proper t y .   Pl.  Mem o. [ Doc. # 102, p. 11]  (em phasis added) .  Plaint iffs t rue

com plaint  is with the m anner  in which Fronabarger conducted its act ivity, and not  the

act ivity itself.   Plaint iffs claim  that  Fronabarger excavated the land in such a m anner

that  led to increased erosion onto their  property.  Plaint iffs have not  shown

Fronabarger ’s excavat ion to be akin to act ivit ies involv ing blast ing and nuclear

em issions, where the r isk of harm  sim ply cannot  be lessened by addit ional precaut ions

and care.  Plaint iffs’ claim  is one of negligence, not  st r ict  liability.

Therefore, Fronabarger ’s m ot ion for  sum m ary judgm ent  on plaint iffs’ st r ict

liability claim  (Count  VI I I )  will be granted.

c.  St an d in g  o f  W RDC

Fronabarger argues that  plaint iff WRDC does not  have standing, because WRDC

has not  suffered an injury or  incurred dam ages. As discussed previously ,  WRDC did

incur costs within the m eaning of CERCLA, and therefore has standing to pursue claim s

under CERCLA.  The quest ion of standing in the context  of the state law claim s is m ore

com plex.  Plaint iffs state that  WRDC does not  j oin in the t respass claim  (Count  VI ) ,  and

the Court  will grant  sum m ary judgm ent  on the st r ict  liability claim .  Therefore, the only
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issue that   rem ains is whether WRDC has standing t o pursue the nuisance and

negligence claim s in Counts V and VI I .

WRDC does not  own any port ion of the Dum ey property.  I t  is a developm ent

corporat ion, but  has never developed any port ion of the Dum ey property.  WRDC was

incorporated three m onths pr ior  to the filing of the com plaint ,  and invoices for

environm ental rem ediat ion on the Dum ey property are addressed to WRDC.  As

discussed previously , BKC actually paid for  the environm ental rem ediat ion.  Under

these circum stances, the Court  cannot  ident ify any injury to WRDC that  would allow

it  to assert  nuisance and negligence claim s.  Plaint iffs have not  cited any author ity to

suggest  that  a developm ent  corporat ion m ay br ing claim s of nuisance or negligence

in sim ilar  circum stances.

Accordingly, WRDC’s state law claim s against  Fronabarger will be dism issed for

lack of standing.

d. At t o r n ey s’  Fees

 Missour i law does not  allow for  at torneys’ fees unless author ized by statute or

cont ract .   Ashworth v. Schneider , 667 S.W.2d 16, 17 (Mo. Ct . App. 1984) .  There is

no statutory author izat ion for  the recovery of at torneys’ fees in connect ion with the

state law claim s asserted in this case.  Therefore Fronabarger ’s m ot ion for  sum m ary

judgm ent  on the issue of at torneys’ fees will be granted.

I V.  Mo t io n I n Lim ine

Ut ility defendants m ove to exclude ev idence that  the plaint iffs acquired the

Dum ey proper t y  as a ret irem ent  investm ent .  Plaint iffs argue that  their  m ot ive for

acquir ing the Dum ey property is relevant , because their  dam ages under the state law

claim s result  from  their  inability to sell or  der ive incom e from  the property. Because
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the Court  has determ ined the state law claim s to be t im e-barred, the evidence has no

probat ive value.  The m ot ion in lim ine will be granted.  

* * *

For the reasons discussed above,

I T I S HEREBY ORDERED  that  the m ot ion in lim ine of defendants Union Elect r ic

Com pany d/ b/ a Am eren Missour i and Cit izens Elect r ic Corporat ion [ Doc. # 83]  is

g r an t ed .

I T I S FURTHER ORDERED  t hat  the m ot ion of defendants Union Elect r ic

Com pany d/ b/ a Am eren Missour i and Cit izens Elect r ic Corporat ion and the m ot ion of

defendant  Fronabarger Concreters, Inc. to st r ike the declarat ions of Felix Flechas and

Fred Burnside [ Doc. #  111 and #  115]  are d eni ed .

I T I S FURTHER ORDERED  that  plaint iffs’ m ot ion to st r ike t he affidavit  of

Warren Mueller  [ Doc. #  119]  is d eni ed.

I T I S FURTHER ORDERED  that  plaint iffs’ m ot ion to st r ike the affidavit  of Van

Robinson [ Doc. # 120]  is d eni ed .

I T I S FURTHER ORDERED  that  plaint iffs’ m ot ion to st r ike the declarat ion of

Warren Mueller  [ Doc. # 128]  is d eni ed .

I T I S FURTHER ORDERED  that  the m ot ion for  sum m ary judgm ent  of

defendants Union Elect r ic Com pany d/ b/ a Am eren Missour i and Cit izens Elect r ic

Corporat ion  [ Doc. #  87]  is g r an t ed  only as to plaint iffs’ claim s in Counts V-VI I I  and

as to plaint iffs’ claim  for  at torneys’ fees under CERLCA.  The defendants’ m ot ion for

sum m ary judgm ent  is d eni ed  in all other respects.

I T I S FURTHER ORDERED  that  the m ot ion for  sum m ary judgm ent  of

defendant  Fronabarger Concreters, Inc. [ Doc. # 92]  is g r an t ed  as to plaint iffs’ claim

of st r ict  liability (Count  VI I I )  and as to plaint iffs’ claim s for  at torneys’ fees under
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CERCLA and state law.  The m ot ion for  sum m ary judgm ent  is denied in all other

respects.

I T I S FURTHER ORDERED  that  Count  I  of the counterclaim  of defendant

Fronabarger Concreters, Inc. for  declaratory judgm ent  under 42 U.S.C.

§9613(g) (2) (B)  is d ism i ss ed  for  failure to state a claim .

I T I S FURTHER ORDERED  that  the state law claim s of plaint iff Wilson Road

Developm ent  Corporat ion are d ism i ss ed  for  lack of standing.

At  the conclusion of this case, sum m ary judgm ent  will be entered in favor of the

appropr iate part ies as set  for th above.

___________________________
CAROL E. JACKSON
UNITED STATES DISTRICT JUDGE

Dated this 11th day of Septem ber, 2013.  


