
UNI TED STATES DI STRI CT COURT
EASTERN DI STRI CT OF MI SSOURI

SOUTHEASTERN DI VI SI ON

WI LSON ROAD DEVELOPMENT, )
CORPORATI ON, et  al., )

)
               Plaint iffs, )

)
          vs. ) Case No. 1: 11-CV-84 (CEJ)

)
FRONABARGER CONCRETERS, I NC, )
et  al., )

)
)

               Defendants. )

MEMORANDUM AND ORDER

This mat ter is before the Court  on the mot ion of defendant  Fronabarger

Concreters, I nc., to cont inue the t r ial date or, alternat ively, to sever claims.  Plaint iffs

have filed a response, and the issues are fully briefed.  

I n this act ion, plaint iffs assert  common law claims of t respass, negligence, and

nuisance against  Fronabarger as well as claims based on the Comprehensive

Environmental Response, Compensat ion, and Liability Act  (CERCLA) , 42 U.S.C. § 9601,

et  seq.  I n addit ion, Fronabarger and defendants Union Elect r ic Company d/ b/ a Ameren

Missour i and Cit izens Elect r ic Corporat ion ( the “Ut ility Defendants” )  assert  CERCLA

claims against  one another and against  the plaint iffs. I n the instant  mot ion,

Fronabarger asks that  the CERCLA claims asserted against  it  be t r ied separately from

the common law claims.

Rule 42(b)  of the Federal Rules of Civil Procedure provides that , “ [ f] or

convenience, to avoid prejudice, or to expedite and economize, the court  may order

a separate t r ial of one or more separate issues, claims, crossclaims, counterclaims, or

third-party claims.”   “Dist r ict  courts possess broad discret ion to bifurcate issues for

Wilson Road Development Corporation et al v. Fronabarger Concreters, Inc. et al Doc. 249

Dockets.Justia.com

http://dockets.justia.com/docket/missouri/moedce/1:2011cv00084/113562/
http://docs.justia.com/cases/federal/district-courts/missouri/moedce/1:2011cv00084/113562/249/
http://dockets.justia.com/


-2-

purposes of t r ial under Fed.R.Civ.P. 42(b) .”   O’Dell v. Hercules, I nc., 904 F.2d 1194,

1201-02 (8th Cir. 1990) .  “ I n exercising discret ion, dist r ict  courts should consider the

preservat ion of const itut ional r ights, clarity, j udicial economy, the likelihood of

inconsistent  results and possibilit ies for confusion.”   I d.  at  1202 (cit ing Koch Fuels, I nc.

v. Cargo of 13,000 Barrels of No. 2 Oil, 704 F.2d 1038, 1042 (8th Cir. 1983) ) .

Previously, the Court  granted the Ut ility Defendants’ mot ion to sever the CERCLA

claims asserted against  them.  The Court  determ ined that  severance was warranted

due to the difference between the CERCLA claims made against  Fronabarger and those

made against  the Ut ility Defendants and due to the fact  that  the only claims that  were

t r iable by a jury were the common law claims against  Fronabarger.  After further

considerat ion of the issue, the Court  now concludes that  a severance of all CERCLA

claims, counterclaims and crossclaims from all common law claims would be

appropriate to preserve clarity of the issues, avoid confusion of the jury, and promote

the interests of efficiency and economy.  

The Court  does not  share plaint iffs’ belief that  separate t r ials will require them

to present  the same evidence twice.   Evidence the plaint iffs present  to support  their

common law claims against  Fronabarger will be heard by the Court  as well as by the

jury and will be considered, to the extent  relevant , in the non- jury t r ial against

Fronabarger.  Likewise, the plaint iffs will not  have to present  to the jury evidence that

pertains only to the CERCLA claims against  Fronabarger.  

The t r ial of this case is scheduled to begin on August  18, 2014.  Because the

Court  has already ruled that  the CERCLA claims against  the Ut ility Defendants will be

t r ied at  a later date, the t r ial of the common law claim s against  Fronabarger will
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proceed on the scheduled t r ial date.   Fronabarger has not  persuaded the Court  that

the t r ials should be conducted in a different  order.  

Accordingly,

I T I S HEREBY ORDERED  that  the mot ion of defendant  Fronabarger

Concreters, I nc., to cont inue the t r ial date or , alternat ively, to sever claims [ Doc. #

216]  is granted in part  and denied in part .

I T I S FURTHER ORDERED  that  the CERCLA claim s, counterclaims and

crossclaims asserted by and between all part ies in this act ion are severed from the

common law claims against  defendant  Fronabarger Concreters, I nc.

I T I S FURTHER ORDERED that  the common law claims against  defendant

Fronabarger Concreters, I nc., remain set  for t r ial on August  18, 2014, in the

Southeastern Division.

___________________________
CAROL E. JACKSON
UNI TED STATES DI STRI CT JUDGE

Dated this 11th day of August , 2014. 


