
 UNI TED STATES DI STRI CT COURT 
 EASTERN DI STRI CT OF MI SSOURI  
 SOUTHEASTERN DI VI SI ON 
 
WI LSON ROAD DEVELOPMENT  )  
CORPORATI ON, et  al. ,    )   

     )  
               Plaint iffs,    )  

     )  
          vs.     )  Case No. 1: 11-CV-84-CEJ 

     )  
FRONABARGER CONCRETERS, I NC., )  
et  al. ,       )  

     )  
               Defendants.   )  
 

MEMORANDUM AND ORDER 
 

This m at ter is before the Court  on plaint iffs’ m ot ion for leave to file an 

am ended com plaint .  Defendants have responded, and the issues are fully br iefed. 

I . Legal Standard 

As an init ial m at ter,  plaint iffs have ident ified the incorrect  standard under 

which to br ing their  m ot ion.  Plaint iffs invoke Federal Rule of Civil Procedure 

15(a) (2) ’s m andate that  a court  “ should freely give leave when just ice so requires.”   

But  a Case Managem ent  Order, issued pursuant  to Rule 16, has been in effect  since 

October 3, 2011. 

Rule 16(b) (1)  requires the Court  to issue a scheduling order in any case not  

exem pted from  such requirem ents by local rule.  Rule 16(b) (3) (A)  m andates that :   

“The scheduling order m ust  lim it  the t im e to . .  .  am end the pleadings . .  .  .”   Rule 

16(b) (4)  further provides that :   “A schedule m ay be m odified only for good cause 

and with the judge’s consent .”   Therefore, it  is Rule 16(b) (4) , not  Rule 15(a) (2) ,  

that  governs whether plaint iffs m ay am end their  complaint .  See Am . Fam ily Mut . 

I ns. Co. v. Hollander ,  705 F.3d 339, 350 (8th Cir. 2013)  (cit ing Sherm an v. Winco 

Wilson Road Development Corporation et al v. Fronabarger Concreters, Inc. et al Doc. 363

Dockets.Justia.com

https://dockets.justia.com/docket/missouri/moedce/1:2011cv00084/113562/
https://docs.justia.com/cases/federal/district-courts/missouri/moedce/1:2011cv00084/113562/363/
https://dockets.justia.com/


2  
 

Fireworks, I nc. ,  532 F.3d 709, 716 (8th Cir. 2008) , which held that , “Rule 16(b) ’s 

good-cause standard governs when a party seeks leave to am end a pleading 

outside of the t im e period established by a scheduling order, not  the m ore liberal 

standard of Rule 15(a) ” ) . 

Rather than denying plaint iffs’ m ot ion out r ight , however, the Court  will 

const rue the m ot ion for leave to am end under Rule 15(a)  as a m ot ion to extend the 

deadline to am end pleadings established by the Case Managem ent  Order, pursuant  

to Rule 16(b) .  And under Rule 16(b) (4) , as just  stated, plaint iffs m ust  show good 

cause for extending the deadline to am end pleadings. 

I I . Discussion 

The schedule or iginally set  by the Case Managem ent  Order established 

Novem ber 15, 2011, as the deadline to am end pleadings.  Though the Case 

Managem ent  Order was m odified several t im es, none of those m odificat ions 

extended that  deadline.  Consequent ly, plaint iffs must  show good cause to extend 

the deadline to am end the pleadings by nearly four years, m ere weeks before t r ial.  

“The good-cause inquiry required under Rule 16(b)  is m ore narrow than the 

[ Rule 15]  analysis . .  .  .   The pr im ary m easure of good cause is the m ovant ’s 

diligence in at tem pt ing to m eet  the [ case m anagem ent ]  order’s requirem ents.”   

Sherm an,  532 F.3d at  717 (quotat ion m arks and citat ions om it ted) .  Because the 

good-cause inquiry “ focus[ es]  in the first  instance (and usually solely)  on the 

diligence of the party who [ seeks]  m odificat ion of the [ scheduling]  order,”  a court  

“will not  consider prejudice if the m ovant  has not  been diligent  in m eet ing the 

scheduling order’s deadlines.”   I d.  ( citat ions om it ted) . 
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I n Sherm an,  the Eighth Circuit  found that  the party seeking to am end to 

assert  a new affirm at ive defense was not  diligent  and thus had not  shown good 

cause for its delay.  I d.   That  was so because, inter alia,  the m ovant  waited to seek 

leave to am end “unt il two and a half years after the suit  was filed;  a m onth after 

the close of discovery;  . .  .  alm ost  eighteen m onths after the deadline for am ending 

pleadings;  and eight  full m onths after it  was actually aware of the [ defense] .”   I d.   

The Eighth Circuit  was also unpersuaded that  good cause existed because, “no 

change in the law, no newly discovered facts, or any other changed circum stance 

m ade the [ newly asserted]  defense m ore viable after the scheduling deadline for 

am ending pleadings.”   I d.  at  718. 

Sherm an ’s analysis is highly relevant  here.  Plaint iffs have not  shown good 

cause to m odify the Case Managem ent  Order because they were not  diligent  in 

br inging their  m ot ion to am end.  As noted above, the deadline to am end pleadings 

was Novem ber 15, 2011, near ly four years before plaint iffs filed their  m ot ion.  This 

delay cont radicts any claim  of diligence. 

Plaint iffs contend that  since the com plaint  was filed, factual developm ents 

have occurred which in the interest  of just ice warrant  am endm ent .   Discovery on 

all but  one issue closed on January 17, 2013.  Plaint iffs did not  seek to am end at  

that  t im e based on new facts acquired during the course of discovery.   

Plaint iffs’ proposal to “clean up”  the com plaint  by excising references to a 

dism issed defendant  and to dism issed claim s also does not  const itute good cause 

for the am endm ent .  The references to the dism issed party and claim s do not  

create confusion, and the Court  finds it  unnecessary to delete them  from  the 

com plaint .     
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Finally, the Environm ental Protect ion Agency’s issuance of the Third Five-

Year Review Report  regarding the MEW site does not  establish good cause.  

Plaint iffs had access to the EPA report  on August  5, 2014, and they did not  seek to 

file an am ended com plaint  at  that  t im e.  Thereafter, the Court  reopened discovery 

for the lim ited purpose of addressing the EPA report .  New deadlines—the last  of 

which was January 16, 2015—were established for expert  discovery and for filing 

exhibit  lists, witness lists, and discovery designat ions.  Plaint iffs did not  seek to file 

an am ended com plaint  to add new claim s based on the EPA report  at  that  t im e.  

I nstead they delayed unt il j ust  weeks before t r ial.  Plaint iffs have provided no 

just ifiable excuse for their  lack of diligence, and so they have not  shown good cause 

for extending the deadline to am end pleadings on the basis of any new claim s 

gleaned from  the EPA report .  

Accordingly, 

I T I S HEREBY ORDERED that  plaint iffs’ m ot ion for leave to am end the 

com plaint  [ Doc. # 340]  is denied .  

 
 
____________________________ 

      CAROL E. JACKSON 
      UNI TED STATES DI STRI CT JUDGE 
 
 Dated this 29th day of July, 2015. 


