
UNI TED STATES DI STRI CT COURT 
EASTERN DISTRI CT OF MISSOURI  

SOUTHEASTERN DI VISI ON 
 

RUTH PI ERCE, )   
 )   

      Plaint iff,  )   
 )   

 v. )  No. 1: 11-CV-132 (CEJ)  
 )   

BONNI E MOORE and DR. JAMES PANG, )   
 )   

  Defendant . )   
 
 

MEMORANDUM AND ORDER  

 This mat ter  is before the court  on the defendants’ separate bills of costs. 

Plaint iff has filed a single response in which she objects to several items claimed by 

defendants, arguing that  they are not  taxable as costs.  

 I . Background  

 Plaint iff Ruth Pierce brought  this act ion pursuant  to 42 U.S.C. § 1983, 

assert ing that  she was wrongfully detained in an inpat ient  psychiat r ic unit  following 

the expirat ion of a 96-hour detent ion order. On November 20, 2014, a jury 

returned verdicts in favor of the defendants Bonnie Moore and Dr. James Pang. 

 I I . Discussion  

Rule 54(d)  of the Federal Rules of Civil Procedure provides that  “costs—other 

than at torney’s fees—should be allowed to the prevailing party.”  Not  all expenses of 

lit igat ion are costs taxable against  the losing party, and within the statutory 

framework of costs eligible to be taxed, the dist r ict  court  has discret ion in 

determ ining and awarding costs in a given case. Pershern v. Fiatallis N. Am ., I nc., 

834 F.2d 136, 140 (8th Cir. 1987) . 

The following costs are taxable under 28 U.S.C. § 1920:  
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(1)  Fees of the clerk and marshal;  
 
(2)  Fees for printed or elect ronically recorded t ranscripts necessarily obtained 
for use in the case;  
 
(3)  Fees and disbursements for pr int ing and witnesses;  
 
(4)  Fees for exemplif icat ion and the costs of making copies of any materials 
where the copies are necessarily obtained for use in the case;  
 
(5)  Docket  fees under sect ion 1923 of this t it le;  
 
(6)  Compensat ion of court  appointed experts, compensat ion of interpreters, 
and salar ies, fees, expenses, and costs of special interpretat ion services 
under sect ion 1828 of this t it le. 
 

The court  may not  award costs other than those authorized by § 1920, because this 

sect ion “ imposes r igid cont rols on cost -shift ing in federal courts.”  Cowden v. BNSF 

Ry. Co., 991 F. Supp. 2d 1084, 1087 (E.D. Mo. 2014)  (quot ing Brisco–Wade v. 

Carnahan, 297 F.3d 781, 782 (8th Cir. 2002) ) .  

  A.  Costs of Rule 3 5  Exam inat ion  

 The court  granted defendants’ mot ion for Dr. John Thad Lake to conduct  a 

mental and physical exam inat ion of plaint iff pursuant  to Fed.R.Civ.P. 35. [ Doc. 

# 40] . Dr. Lake did not  appear for deposit ion and did not  test ify at  t r ial.  Defendants 

Pang and Moore each seek costs for one- third of the total fee of $2,950.1  

“Congress comprehensively addressed the taxat ion of fees for lit igants’ 

witnesses.”  Crawford Fit t ing Co. v. J. T. Gibbons, I nc., 482 U.S. 437, 442 (1987) . 

Under the plain language of § 1920(6) , “a federal court  may tax expert  witness fees 

. . . only when the witness is court -appointed.”  I d. The court  did not  appoint  Dr. 

Lake and his fees are not  costs that  may be recovered under § 1920. Brook v. 

                                       
1Defendant  Pang relies on § 1920(6) , which authorizes costs for “ [ c] om pensat ion of court  
appointed expert s.”  Defendant  Moore does not  cite a specific subsect ion of § 1920, but  
requests costs for Dr.  Lake’s fee as a “ court  approved m ental exam inat ion.”   
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United States, No. 08-60314-CI V, 2009 WL 2257619, at  * 9 (S.D. Fla. July 29, 

2009)  (cit ing Hall v. Baxter Healthcare Corp., 947 F.Supp. 1387, 1393 n. 9 (D. Or. 

1996) ) . 

 B.  Fees for  Service  of Subpoenas and Sum m onses  

Defendant  Moore seeks fees for service of t r ial subpoenas on Randy DeProw 

and Stacy Jeffers by private process server. “ [ W] hile other courts have perm it ted 

the recovery of special process fees, this court  is compelled to follow Eighth Circuit  

precedent  regardless of the equit ies at  play in the facts of this case.”  Bunda v. 

Pot ter, No. C03-3102-MWB, 2006 WL 266513, at  * 4 (N.D. I owa Jan. 31, 2006) . 

See Crues v. KFC Corp., 768 F.2d 230, 234 (8th Cir . 1985)  ( “Nor can KFC recover 

$250 for use of a special process server, because 28 U.S.C. § 1920 (1982)  contains 

no provision for such expenses.” )  Thus, “ in this circuit , fees charged by private 

process and subpoena servers are not  taxable costs at  all;  only Marshals’ fees are 

recoverable under Sect ion 1920.”   Jam ison Elect r ic, LLC v. Hankins Const . Co., 

Case No. 4: 12 CV 1746 CDP, at  *  8 (E.D. Mo. Apr. 13, 2015) . Defendant  Pang 

seeks costs for service of t r ial subpoenas on Angie Master-Hicks and Zeneta Dillard-

Johnson by cert if ied mail. Postage fees are not  taxable costs under § 1920. Sun 

Media Sys., I nc. v. KDSM, LLC, 587 F. Supp. 2d 1059, 1064 (S.D. I owa 2008) . 

 C. W itness Fees  

A prevailing party may recover fees for witnesses under 28 U.S.C. § 1920(3) , 

if the court  determ ines that  the witness’s test imony “was crucial to the issues 

decided and the expenditures were necessary to the lit igat ion.”  Marmo v. Tyson 

Fresh Meats, I nc., 457 F.3d 748, 763 (8th Cir. 2006)  (quot ing Neb. Pub. Power 

Dist . v. Aust in Power, I nc., 773 F.2d 960, 975 (8th Cir. 1985) ) . Available expenses 
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include only at tendance, t ravel, and subsistence fees as specified in 28 U.S.C. § 

1821. Witness costs include an at tendance fee of $40 for each day of at tendance 

and for the t ime necessarily occupied in going to and returning from the place of 

at tendance. § 1821(b) . Travel costs include a m ileage allowance for witnesses who 

t ravel “by pr ivately owned vehicle.”  § 1821(c) (2) .  Actual receipts are not  required. 

Hart ford Fin. Servs. Grp., I nc. v. Cleveland Pub. Library, No. 1: 99CV1701, 2007 WL 

963320, at  * 9 (N.D. Ohio Mar. 28, 2007) . 

  1 . Defendant  Moore’s W itness Fees  

Defendant  Moore seeks fees and m ileage for three witnesses (Stacy Jeffers, 

Laura Huffman and Dr. Lake)  who did not  test ify at  t r ial. These costs will not  be 

allowed. Marmo, 457 F.3d at  763 ( “The dist r ict  court  did not  abuse its discret ion in 

refusing to award costs for witnesses who did not  test ify at  t r ial.” )   

Defendant  Moore seeks witness fees and m ileage for witness Debbie DiCar lo, 

who did test ify at  t r ial. Plaint iff objects that , as a state employee, Ms. DiCar lo was 

fully compensated for her at tendance at  the t r ial and allowing a fee for her would 

result  in double compensat ion. This object ion is without  mer it . The fact  that  a 

witness cont inues to receive wages while appearing in court  does not  preclude a 

party from recovering the costs of the witness’s at tendance.  Defendant  Moore also 

seeks $78.96 in m ileage for t r ial witness Randy DeProw.2 Plaint iff challenges the 

m ileage claim  based on an assumpt ion that  Mr. DeProw t ravelled from his place of 

employment  in Cape Girardeau. Plaint iff’s object ion is unsupported by any evidence 

and will be overruled. Defendant  Moore will recover witness fees in the amount  of $ 

                                       
2I n her docum entat ion subm it ted to support  her bill of costs, defendant  Moore notes that  
Mr. DeProw was overpaid for t ravel and that  her bill of costs reflects the proper cost  for  
t ravel. Ex. A-1(9)  [ Doc. # 302-1] . 
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132.96 for Ms. DiCar lo and $118.96 for Mr. DeProw. 

  2 . Defendant  Pang’s W itness Fees  

Defendant  Pang seeks witness fees for Angie Hicks-Master and Zeneta 

Dillard-Johnson.  

Plaint iff objects to defendant  Pang’s request  for a witness fee and 

t ransportat ion costs for Ms. Hicks-Master because she is his employee. Nothing 

precludes a prevailing party from taxing witness costs for an employee. See 

Hart ford Fin. Servs. Grp., I nc., 2007 WL 963320, at  * 9 ( “As long as the employees 

appeared as witnesses, rather than as representat ives of the corporat ion, Hart ford 

may tax as costs the associated witness fees.” )   Plaint iff’s object ion is overruled. 

Plaint iff objects to paying a witness fee and m ileage for Ms. Dillard-Johnson 

because she was subpoenaed to test ify for plaint iff. Plaint iff argues that  it  was 

unnecessary for defendants to also place her under subpoena. The court  disagrees. 

Defendants had a r ight  to protect  their case at  t r ial.  Pate v. Gen. Motors Corp., 89 

F.R.D. 342, 345 (N.D. Miss. 1981) .  

Plaint iff also objects that  defendant  Pang is not  ent it led to costs for witness 

fees for these witnesses because he sent  t r ial subpoenas by cert if ied mail rather 

than achieving personal service. “The longstanding interpretat ion of Rule 45 has 

been that  personal service of subpoenas is required.”  9A Char les Alan Wright , et  al.,  

Federal Pract ice and Procedure § 2454 (3d ed.) . However, both witnesses test if ied 

at  t r ial and the means of securing their at tendance is imm aterial to determ ining 

whether defendant  is ent it led to the requested fees. “Witness fees are taxable even 

though the witness at tends court  voluntar ily and without  a subpoena.”  Spir itwood 

Grain Co. v. N. Pac. Ry. Co., 179 F.2d 338, 344 (8th Cir. 1950) . Plaint iff’s object ion 



6 
 

is overruled.  

Witness fees in the amount  of $129.60 for  Ms. Dillard-Johnson and $180.00 

for Ms. Hicks-Master will be allowed. 

 D. Deposit ion Fees  

I n determ ining whether to award the costs of a deposit ion, “ the underly ing 

inquiry is whether the deposit ions reasonably seemed necessary at  the t ime they 

were taken.”  Cowden, 991 F. Supp. 2d at  1087-88 (quot ing Zotos v. Lindbergh Sch. 

Dist ., 121 F.3d 356, 363 (8th Cir . 1997) ) . While deposit ion costs are unrecoverable 

if taken solely for discovery or invest igat ive purposes, “ if the deposit ions were 

actually int roduced in evidence or used at  t r ial for impeachment  purposes, then it  is 

proper to conclude they were necessarily obtained for use in the case.”  I d. ( internal 

quotat ion and citat ions om it ted) . However, condensed files, ascii discs, and sim ilar  

technologies merely for the convenience of the part ies are not  “necessarily obtained 

for use in the case”  and are not  taxable under § 1920. Am. Guarantee & Liab. I ns. 

Co. v. U.S. Fid. & Guar. Co., No. 4: 06CV655RWS, 2010 WL 1935998, at  * 5 (E.D. 

Mo. May 10, 2010) . 

Plaint iff objects to defendants’ use of group invoices for copies of deposit ion 

t ranscripts. The submission of group invoices makes it  impossible to allocate costs 

across the indiv idual t ranscripts where, as here, the court  finds that  some of the 

t ranscripts were not  necessarily obtained for use in the case and thus are not  

taxable costs.3 Furthermore, some of the deposit ion invoices are not  item ized and 

                                       
3To illust rate:  defendants each subm it  an invoice for copies of deposit ion t ranscripts for  
“Angie Master, Zeneta Dillard, Randy DeProw, Dale Robinson, Stacy Jeffers, and Teresa Van 
Sickle.”  Because Mr. Robinson did not  test ify at  t r ial and no party relied on his deposit ion 
test im ony, the costs for  this deposit ion will not  be allowed. The court  cannot  determ ine how 
m uch of the invoiced total is at t r ibutable to the Robinson t ranscript . Furtherm ore, defendant  
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do not  indicate whether the costs represent  only necessary expenses (such as a 

cert if ied copy of the t ranscript )  or whether they also contain some convenience fees 

(such as ext ra fees for an expedited copy) . Thus, the court  will deny costs for the 

deposit ions of Angie Master, Zaneta Dillard, Randy Deprow, Dale Robinson, Stacy 

Jeffers, Teresa Van Sickle, Ben Bloom, Bonnie Moore, and Jim  Pang, M.D. See Clark 

v. Baka, No. 4: 07-CV-477-DPM, 2011 WL 2881710, at  * 3 (E.D. Ark. July 19, 2011)  

(denying costs for un- item ized deposit ion invoices) . 

Tammy Clowers:  Defendants each seek to recover half of the deposit ion 

costs of Tammy Clowers, who was plaint iff ’s guardian at  the t ime the lawsuit  was 

filed. Plaint iff objects to defendant  Pang’s recovery of this cost  because he failed to 

submit  proof of payment . The object ion is overruled. Plaint iff also asserts that  Ms. 

Clowers had no personal knowledge of the relevant  facts. Because Ms. Clowers was 

the appointed guardian at  the t ime the complaint  was filed, and could reasonably 

be assumed to have knowledge of the facts giv ing r ise to plaint iff’s claims, the court  

finds that  her deposit ion was reasonably necessary at  the t im e it  was taken.  I n 

addit ion, port ions of Ms. Clowers’s deposit ion were read at  t r ial. Defendants will 

each recover $234.50 for the t ranscript  fee and the fee of the court  reporter. I n 

addit ion, defendant  Pang will recover $57.06, represent ing the $40.00 appearance 

fee4 and $17.06 m ileage paid to Ms. Clowers. His costs for mailing the subpoena to 

a pr ivate process server and service are not  recoverable. 

Shir ley Dodd:  Defendant  Moore seeks costs for the deposit ion of Shir ley 

Dodd, plaint iff’s successor guardian. Ms. Dodd was appointed after Ms. Clowers 

                                                                                                                           
Pang claim s he does not  seek costs for the Robinson t ranscript  and yet  his bill of costs 
includes the full am ount  of the invoice, without  reduct ion for this t ranscript .  
4Dr. Pang seeks $45.00 for the appearance fee. Under § 1821(b) , appearance fees are 
lim ited to $40.  
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withdrew as plaint iff’s guardian. Her deposit ion was not  submit ted in support  of 

summary judgment  nor was it  used at  t r ial. Defendant  Moore offers no explanat ion 

as to why Ms. Dodd’s deposit ion was reasonably necessary at  the t ime it  was taken.  

These costs will not  be allowed.   

 E. Fees for  Exem plif icat ion and Copies of Papers  

Sect ion 1930(4)  allows fees for exemplif icat ion and the costs of copies where 

the copies of are “necessarily obtained”  for use in the case. 28 U.S.C. § 1920(4) .  

Defendants seek costs for copies of medical records from several providers. 

Plaint iff alleged that  she was unlawfully detained by defendants at  Pemiscot  

Memorial Hospital. Her medical care from other providers was not  relevant  to the 

issues in this case and the only medical records that  were necessary were those 

from Pemiscot  Memorial Hospital. Costs for medical records in the amount  of 

$136.36 will be allowed for defendant  Moore and in the amount  of $32.89 for 

defendant  Pang.  

Defendant  Pang seeks $1,577.24 for three copies of t r ial exhibit s, the bulk of 

which consist  of the ir relevant  medical records. The court  will deny this cost . 

F. Pla int if f ’s abilit y to pay  

Plaint iff argues that  she cannot  afford to pay costs. A losing party’s indigence 

is a factor the court  should consider when determ ining whether to tax costs, 

Lampkins v. Thompson, 337 F.3d 1009, 1017 (8th Cir . 2003) , and is a valid reason 

for not  awarding them. Poe v. John Deere Co., 695 F.2d 1103, 1108 (8th Cir. 

1992) . Here, however, plaint iff has not  submit ted sufficient  evidence to just ify 

denying costs. “The burden is on the losing party to show that  she is unable, as a 

pract ical mat ter and as a mat ter of equity, to pay the defendant ’s costs.”  Tuggles v. 
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Leroy–Somer, I nc., 328 F. Supp. 2d 840, 845 (W.D. Tenn. 2004)  (citat ion om it ted) . 

“To invoke the inability to pay factor, a party must  demonst rate not  merely that  

payment  would be a burden, but  that  she is indigent .”  I d. (citat ion om it ted) .  

* * * * *  

I n summary, the defendants are ent it led to costs as follows:  

Witness fees:  

  Defendant  Moore:     251.02 
  Defendant  Pang:     309.06 

Fees of the court  reporter for deposit ions:  

  Defendant  Moore:     $234.50 
  Defendant  Pang:     $291.56 
  
 Fees for exemplif icat ion and copies:  
  Defendant  Moore:     $136.36 
  Defendant  Pang:     $ 32.89 
 
 Accordingly, 

 I T I S HEREBY ORDERED  that  the Clerk of Court  shall tax costs against  

plaint iff and in favor of defendant  Moore in the amount  of $621.88 and in favor of  

defendant  Pang in the amount  of $633.51. 

 
 

        
CAROL E. JACKSON 
UNI TED STATES DI STRI CT JUDGE 

 
Dated this 20th day of May, 2015. 
 


