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UNITED STATES DISTRICT COURT
SOUTHEASTERN DISTRICT OF MISSOURI

UNITED STATES OF AMERICA, )

ex rel. PAUL CAIRNS, et al., )
Plaintiff, ;
VS. )) Case No. 1:12CV00004 AGF
D.S. MEDICAL, L.L.C., et al., ))
Defendants. ;

MEMORANDUM AND ORDER

This qui tam action is before the Coart Defendant Dr. Sonjay Fonn’s motion
(Doc. No. 157) to compel production of refsoof interviews (“Reports”) conducted by
the Government before it imened in this action oifléd criminal charges against
Defendants based on the allegations enghi tam complaint. The Government
asserted work product protection. By Qrdated December 22, 2016 (Doc. No. 213),
the Court granted the motioo compel with respe@7 Reports of interviews
conducted before the @ernment interveneh this case, for which the Government’s
privilege log did not show the name of Assistant United StatAttorney (“AUSA”)
representing the Government in this casen dine parallel now-dismissed criminal case
against Defendants. The Court denied théando compel with repect to 26 Reports
of interviews conducted aftthe Government interven@dthe case. This left 15
Reports of interviews conductéefore the Government imteened in this case, with

which an AUSAs name was associated.

Dockets.Justia.com


https://dockets.justia.com/docket/missouri/moedce/1:2012cv00004/117816/
https://docs.justia.com/cases/federal/district-courts/missouri/moedce/1:2012cv00004/117816/239/
https://dockets.justia.com/

The Court directed the Governmenstdomit those 15 Reports to the Court for
its in camera review, so that the Court coutigétermine whether they constituted
opinion work product (reflecting the opamis, judgments, and thought processes of
counsel), and therefore privileged; or facirk product (containing content that had
not been “sharply focused or weeded"dmunsel, such as substantially verbatim
witness statements), and therefore discalvie by Defendants, given Defendants’
showing of a subst&ial need for them.

The 15 Reports have been submittedi®yGovernment and, upon careful
review, the Court concludes that none ¢ibate opinion work product. The Reports
were all prepared by FBI agsmnd/or agents of the U.S. Department of Health and
Human Services Office of Inspector Gealevho conducted the interviews. The
Reports state that the two AUSAs referenceavalwere present. Six Reports state that
the two AUSAS participated ithe interview or conducted the interview with the federal
agent. However, none of the Repausficiently reveal counsel’s opinions,
judgments, or thought processes to qualifppision work product. It is not apparent
from any of these Reports who, for exalen decided to &swhich questionsSee
United States ex rel. Landis v. Tailwind Sports Corp., 303 F.R.D. 419, 425-26 (D.D.C.
2014) (granting qui tam defendant’s nootito compel production of government
interview memoranda contairg ordinary fact work prduct where interviews were
conducted during criminal investagon of qui tam allegationsinited Statesv.

Clemens, 793 F. Supp. 2d 236, 252 (D.DZ011) (explaining that notes and

memoranda that do not reflect the opinigndgments, or thought processes of counsel
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are ordinary work product and are discowdeaf the party seeking discovery has a
substantial need for the matds and cannot obtain theulsstantial equivalent by other
means). Thus, disclosure of these Repor@pmopriate for the esons stated in this
Court’s prior Order of December 22, 2016.

Accordingly,

IT ISHEREBY ORDERED that Defendant’'s main (Doc. No. 157) is
GRANTED with respect to the remaining 15 Resaat issue, which the Government

shall forthwith provide to Defendants.

AUDREY G. FLEISSIG
UNITED STATES DISTRICT JUDGE

Dated this 9th dagf February, 2017.



