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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF MISSOURI
SOUTHEASTERN DIVISION

WILLIAM WENTWORTH FOSTER,

Plaintiff,

)
)
)
)
V. ) No. 1:12-CV-116LMB
)
GEORGE LOMBARDI, et al., )

)

)

Defendants.

MEMORANDUM AND ORDER

This matter is before the Court upon the motion of Willi am Wentworth Foster
(registration no. 21187, an inmate at the Southeast Corrediona Center, for leave to
commence this action without payment of the required filing fee[Doc. #2]. For the
reasons stated below, the Court finds that plaintiff does not have sufficient fundsto pay
the entire filing feeand will assessan initial partia filingfeeof $9.76. See28U.S.C.
8§19159b)(1). Additionally, the Court will order plaintiff to file an amended complaint.

28 U.S.C. § 1915(b)(1)

Pursuant to 28 U.S.C. § 1915b)(1), aprisoner bringng a civil adion in forma
pauperis is required to pay the full amount of the filing fee If the prisoner has
insufficient funds in his or her prison acount to pay the entire fee the Court must

asessand, when funds exist, colled an initial partial filing feeof 20 percent of the
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greder of (1) the average monthly depositsinthe prisoner’ sacmurt, or (2) theaverage
monthly balance in the prisoner’s acount for the prior six-month period. After
payment of the initial partial filing fee the prisoner is required to make monthly
payments of 20 percent of the precading month’s income credited to the prisoner’s
acount. 28 U.S.C. 8§ 1915b)(2). The agency having custody of the prisoner will
forward these monthly payments to the Clerk of Court ead time the amount in the
prisoner’ s acount excealds $10, urtil the filing feeisfully paid. Id.

Plaintiff has submitted an affidavit and a certified copy of his prison acount
statement for the six-month period immediately preceling the submisson of his
complaint. A review of plaintiff’s acount indicates an average monthly depaosit of
$2517, and an average monthly balance of $4878. Plaintiff has insufficient funds to
pay the entire filingfee Accordingy, the Court will assssan initial partial filingfee
of $9.76, which is 20 percent of plaintiff’ s average monthly balance.

28 U.S.C. § 1915(¢)

Pursuant to 28U.S.C. 8§ 1915e)(2)(B), the Court must dismissacomplaint filed
informa pauperisif the adionisfrivolous, mali cious, fail sto state a claim upon which
relief can be granted, or seeks monetary relief from a defendant who is immune from
suchrelief. Anadionisfrivolousif it "ladks an arguable basis in either law or fad."”

Neatzke v. Williams 490 U.S. 319, 328 (1989. An adion is malicious if it is
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undertaken for the purpase of harassngthe named defendants and not for the purpose
of vindicating a cognizeble right. Spencer v. Rhodes 656 F. Supp. 458 461-63
(E.D.N.C. 1987, aff'd 826 F.2d 1059(4th Cir. 1987. Anadionfailsto stateaclam
upon which relief can be granted if it does not plead “enoughfads to state aclaimto
relief that is plausible onitsface” Bell Atlantic Corp. v. Twombly, 550U.S. 544,570
(2007).

To determine whether an adion fail s to state a claim upon which relief can be
granted, the Court must engageinatwo-step inquiry. First, the Court must identify the
alegations in the complaint that are not entitled to the assumption of truth. Ashcroft
v. Igbal, 129 S. Ct. 1937 195051 (2009. These include "legal conclusions' and
"[t]hreadbare redtals of the elements of a cause of adion [that are] supparted by mere
conclusory statements.” Id. at 1949 Seaond, the Court must determine whether the
complaint statesaplausible claimfor relief. 1d.at 195051, Thisisa"context-spedfic
task that requires the reviewing court to draw on itsjudicial experience and common
sense." Id. at 195Q The plaintiff is required to plead fads that show more than the
"mere possbility of misconduct." 1d. The Court must review the fadual all egations
inthe complaint "to determine if they plausibly suggest an entitlement to relief.” 1d. at
1951 When faced with alternative explanations for the all eged misconduct, the Court

may exercise its judgment in determining whether plaintiff's conclusion is the most
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plausible or whether it is more likely that no misconduct occurred. I1d. at 195Q 51-52.
Moreover, in reviewing a pro se complaint under 8 1915(e)(2)(B), the Court
must give the complaint the benefit of aliberal construction. Hainesv. Kerner, 404
U.S.519520(1972. The Court must alsoweighall facual all egationsin favor of the
plaintiff, unlessthe fads alleged are clealy baseless. Dentonv. Hernandez 504 U.S.
25, 32(1992.
The Complaint
Plaintiff, an inmate at the Southeast Corredional Center, seeks monetary relief
in this adion brought pursuant to 42 U.S.C. § 1983 against defendants George A.
Lombardi, Missouri Department of Corredions, Corizon Medicd Services, Inc.,
Michad Hakala, Glenn Babitch, Cleveland Rayford, Robin Fincher, Missouri Delta
Medicd Center, and Bill Stange. Plaintiff’ s all egations arise out of what he believes
to be aladk of treament for his gage-3 chronic kidney disease. In addition, plaintiff
seansto be asserting claims on behalf of other inmates, who also all egedly suffer from
kidney disease, as well as various forms of cancer.
Discussion
The Court has reviewed the complaint under 28U.S.C. § 1915and believesthat,

although plaintiff may be able to assert a claim based upon the denial of his Eighth



Amendment rights,! he has failed to set forth, in asimple, concise, and dired manner
as to eat named defendant, the spedfic fadual allegations suppating ead of his
claims. "Liability under 8 1983requires acausal link to, and dired responsibili ty for,
the all eged deprivation of rights." Madewell v. Roberts, 909F.2d 1203 1208(8th Cir.
1990; seealso, Martin v. Sagent, 780 F.2d 1334 1338(8th Cir. 1989 (claim not
cognizable under 8 1983 where plaintiff fails to allege defendant was personally
involved inor diredly responsiblefor incidents that injured plaintiff); Glickv. Sargent,
696 F.2d 413 41415 (8th Cir. 1983 (respondea superior theory inapplicable in §
1983 suits). In addition, the Federal Rules of Civil Procedure require litigants to
formulate their pleadings in an organized and comprehensible manner. Even pro se
litigants are obligated to abide by the Federal Rules of Civil Procedure. SeeU.S v.
Wilkes 20 F.3d 651, 653 (5th Cir. 1994); Boswell v. Honarable Governor of Texas,

138F.Supp.2d 782, 785 (N.D. Texas 2000; Fed.R.Civ.P. 8(a)(2)(complaint should

'The Court notes that plaintiff ladks gandingto assert claims on behalf of
other inmates. In addition, plaintiff’s claims against the Missouri Department of
Corredions are legally frivolous. SeeAlabamav. Pugh 438U.S. 781, 782
(1978 (claim against the Missouri Department of Corredions is barred by Eleventh
Amendment); Will v. Michigan Dept. of State Police, 491 U.S. 58, 63 (1989 (suit
against Missouri Department of Corredionsis, in effed, suit against State of
Missouri; however, State of Misouri is not a*“ person” for purposes of 8 1983.



contain “short and plain statement” of claims); Fed.R.Civ.P. 8(e)(2)(eat claim shall

be “simple, concise, and dired”); Fed.R.Civ.P. 10(b)(parties are to separate their

claims within their pleadings “the contents of which shall be limited as far as
practicable to a single set of circumstances’). Although the Court is to give the
complaint the benefit of aliberal construction, the Court will not creae fads or claims
that have not been alleged. Plaintiff is required, to the best of his ability, to set out in
asimple, concise, and dired manner, not only his Eighth Amendment claims, but also
the fads supparting these claims as to eat named defendant.

Because plaintiff is proceading pro se, the Court will allow him time to file an
amended complaint in acordancewith this Memorandum and Order. Inthe amended
complaint, plaintiff shall complete in its entirety the court-provided form for filing a
complaint pursuant to 42 U.S.C. § 1983 Spedficdly, in the "Caption" of the form
complaint, plaintiff shall set forth the name of ead defendant he wishes to sue; and in
the " Statement of Claim," plaintiff shall start by typingthe first defendant’ s name, and
under that name, he shall set forth in separate numbered paragraphs the all egations
suppating his claim(s) as to that particular defendant, as well as the right(s) that he
claims that particular defendant violated. Plaintiff shall proceel in this manner with
ead of the named defendants, separately setting forth ead individual name and under

that name, in numbered paragraphs, the all egations spedfic to that particular defendant
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and the right(s) that he claims that particular defendant violated. The amended
complaint must contain short and plain statements $owing that plaintiff is entitled to
reli ef, the all egations must be simple, concise, and dired, and the numbered paragraphs
must ead be limited to asingle set of circumstances. If plaintiff needs more space he
may attach additional sheds of paper to the amended complaint and identify them as
part of the "Caption” or "Statement of Claim." Plaintiff shall sign the amended
complaint.

Because the Court is alowing plaintiff to amend his complaint, it will take no
adion as to the named defendants at this time. Plaintiff is advised that his amended
complaint will replacehisoriginal complaint and will be the only complaint this Court
reviews. The Court will not consider any claims that are not included in the amended
complaint, even if they were asserted in the ealier complaint.

In acordance with the foregoing,

IT ISHEREBY ORDERED that plaintiff's motion for lease to procee in
forma pauperis [Doc. #2] is GRANTED.

ITISFURTHER ORDERED that plaintiff shall pay aninitial partial filingfee
of $9.76 within thirty (30) days from the date of this Order. Plaintiff is instructed to
make his remittance payable to "Clerk, United States District Court," and to include
uponit: (1) his name; (2) his prison registration number; (3) the case number; and (4)
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that the remittanceis for an original proceeling.

IT ISFURTHER ORDERED that if plaintiff fails to pay theinitial partial
filing fee within thirty (30) days, without first showing good cause, the Court will
dismissthis adion without prejudice and without further noticeto plaintiff.

ITISFURTHER ORDERED that plaintiff shall filean amended complaint on
or before September 4, 2012, that complies with this Memorandum and Order.

IT ISFURTHER ORDERED that, in addition to a copy of this Order, the
Clerk shall mail plaintiff acopy of the Court’s form for prisonersto file a"Complaint
Under the Civil Rights Act, 42 U.S.C. § 1983"

ITISFURTHER ORDERED that if plaintiff failsto comply with this Order,
the Court will dismiss this adion without prejudice and without further notice to
plaintiff. If thecaseisdismissed for non-compliancewith this Order, the dismissal will
not constitute a“ strike” under 28 U.S.C. 8§ 1915Q).

Dated this 27th day of July, 2012

SR R N

UNITED STATESMAGISTRATE JUDGE




