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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
SOUTHEASTERN DIVISION

JAMIE D. HUBBARD, )
Plaintiff, ))
V. ; Case No. 1:12CV165NCC
CAROLYN W. COLVIN, ))
Acting Commissioner of Social Security, )
Defendant. ;

MEMORANDUM AND OPINION

This is an action under Title 42 U.S.C. 8§ 405()judicial review of the final decision
of the Commissioner denying the applicationJamie D. Hubbard (Plaintiff) for Supplemental
Security Income (SSI) under TitkVI of the Act, 42 U.S.C. 88 1384t seq. Plaintiff has filed a
brief in support of the Complaint. Doc. 16. Dadant has filed a brief in support of the Answer.
Doc. 21. The parties have cemsed to the jurisdiction ofhe undersigned United States
Magistrate Judge pursuant to Ti#8 U.S.C. § 636(c). Doc. 23.

l.
PROCEDURAL HISTORY

Plaintiff filed her application for SSI allegirey disability onset datef July 6, 1995. Tr.
172-76. Plaintiff's application was denied an@ sbquested a hearing before an Administrative
Law Judge (ALJ). Tr. 91-98. Plaintiff amendedr alleged onset date to September 5, 2008.
Tr. 198. After both a hearing and a supplemenaring, the ALJ found Rintiff not disabled

by decision dated January 28, 2011. Tr. 11-1%inkiff filed a requesfor review with the

! Carolyn W. Colvin became Acting Commisser of Social Security on February 14, 2013.
Pursuant to Rule 25(d) of the Federal Rule€iofl Procedure, she should be substituted for
Michael J. Astrue as the defemtla No further action need lb&ken to continue this suit by
reason of the last sentence of § 205(g) of the Act.
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Appeals Council, which denied Plaintiff's requedtt. 1-7. As such, the ALJ’s decision stands
as the final decision of the Commissioner.

Il.
LEGAL STANDARDS

Under the Social Security Act, the Commisgr has established a five-step process for
determining whether a person is disabled. 20 C§R.16.920, 404.1529¢If a claimant fails
to meet the criteria at any stepthe evaluation of disability, th@ocess ends and the claimant is

determined to be not disabl&d.Goff v. Barnhart, 421 F.3d 78390 (8th Cir. 2005) (quoting

Eichelberger v. Barnhart, 390 F.3d 584, 590-91 (8thZTi04)). In this sguential analysis, the

claimant first cannot be engaged‘substantial gainful activityto qualify for disability benefits.
20 C.F.R§§ 416.920(b), 404.1520(b). Second, the claimargtrhave a severe impairment. 20
C.F.R.§§ 416.920(c), 404.1520(c). The Saicbecurity Act define$severe impairmehtas“any
impairment or combination of impairments which significantly limits [claifskrihysical or
mental ability to dobasic work activities. Id. “The sequential evaluation process may be
terminated at step two only when the clain@nmpairment or combination of impairments
would have no more than a minimal iagb on [his or] her ability to work. Page v. Astrue, 484

F.3d 1040, 1043 (8th Cir. 2007)uating Caviness v. Massanag50 F.3d 603, 605 (8th Cir.

2001) (citing_Nguyen v. Chater, 753d 429, 430-31 (8th Cir. 1996)).

Third, the ALJ must determine whether thailant has an impairment which meets or
equals one of the impairments ldtem the Regulations. 20 C.F.§§ 416.920(d), 404.1520(d);
pt. 404, subpt. P, app. 1. If the claimant loa® of, or the medical equivalent of, these
impairments, then the claimant is per ssaflied without considation of the claimard age,

education, or work history. See id.



Fourth, the impairment must prevent the mant from doing past relevant work. 20
C.F.R.§§ 416.920(f), 404.1520(f). The burden rests wita thaimant at this fourth step to

establish his or her Rekial Functional CapacityRFC’). See Steed v. Astrue, 524 F.3d 872,

874 n.3 (8th Cir. 2008)“Through step four of this analgs the claimant has the burden of

showing that she is disabléd.Eichelberger, 390 F.3d at 590:; Masterson v. Barnhart, 363

F.3d 731, 737 (8th Cir. 2004); Young v. ApféR1 F.3d 1065, 1069 n.5 (8th Cir. 2000). The

ALJ will review a claimaris RFC and the physical and mentaindeds of the work the claimant
has done in the past. 20 C.F§R104.1520(f).

Fifth, the severe impairment must preverd ttaimant from doing any other work. 20
C.F.R. §§ 416.920(g), 404.1520(g). At thififth step of the sguential analysis, the
Commissioner has the burden mfoduction to show evidence other jobs in the national
economy that can be performed by a person with the clasRRC. _See Steed, 524 F.3d at 874
n.3; Young, 221 F.3d at 1069 n.5. tlie claimant meets these rsdiards, the ALJ will find the
claimant to be disabled.“The ultimate burden of persuasion to prove disability, however,

remains with the claimarit. |d. See also Harris v. Barnhart, 356 F.3d 926, 931 n.2 (8th Cir.

2004) (citing 68 Fed. Reg. 51153, 51155 (Aug. 26, 20@&H)rmo v. Barnhart, 377 F.3d 801,
806 (8th Cir. 2004) “The burden of persuasion to prove disability and to demonstrate RFC
remains on the claimant, even when the burdgeraduction shifts to the Commissioner at step

five.”); Charles v. Barnhart, 375 F.3d 777, 782 n.5 (8th Cir. 200%)he burden of production

shifts to the Commissioner aegtfive to submit evidence other work in the national economy
that [the claimant] could perform, given her RHC. Even if a court finds that there is a
preponderance of the evidence against thesAtldcision, that decision must be affirmed if it is

supported by substantial eviden See Clark v. Heckler, 732d 65, 68 (8th Cir. 1984).




“Substantial evidence is less than a prepomgerdut is enough that reasonable mind would

find it adequate toupport the Commission'sr conclusiorf. Krogmeier v. Barnhart, 294 F.3d

1019, 1022 (8th Cir. 2002). See also Cox v. Ast#9® F.3d 614, 617 (8th Cir. 2007). _In Bland

v. Bowen, 861 F.2d 533, 535 (8th Cir. 1988), Eighth Circuit Court of Appeals held:

[tlhe concept of substantial evidence is something less than the
weight of the evidence and it allovier the possibility of drawing

two inconsistent conclusions, thitsembodies a zone of choice
within which the Secretary mayedide to grant or deny benefits
without being subject toeversal on appeal.

See also Lacroix v. Barnhart, 465 F.3d 881, 885 (8th Cir. 20p&)€ may not reverse merely

because substantial evidence exists for the opposite dediggumoting Johnson v. Chater, 87

F.3d 1015, 1017 (8th Cir. 1996)); Hartfield Barnhart, 384 F.3d 986, 988 (8th Cir. 2004)

(“[R]eview of the Commissionerfinal decision is deferentig).
It is not the job of the distrt court to re-weigh the evidenoe review the factual record

de novo. _See Cox, 495 F.3d at 617; GuilliamBatnhart, 393 F.3d 798, 801 (8th Cir. 2005);

McClees v. Shalala, 2 F.3d 3@®02 (8th Cir. 1993)Murphy v. Sullivan953 F.2d 383, 384 (8th

Cir. 1992). Instead, thestrict court must simply determinehether the quantity and quality of
evidence is enough so that a reasonable might find it adequate to support the AtJ

conclusion. _See Davis v. Apfe239 F.3d 962, 966 (8th Cir. 200(9iting McKinney v. Apfel,

228 F.3d 860, 863 (8th Cir. 2000)). Weighing the erak is a function ahe ALJ, who is the

fact-finder. Benskin v. Bowen, 830 F.2d 878, 882 @Bth 1987). _See also Onstead v. Sullivan,

962 F.2d 803, 804 (8th Cir. 199@)olding that an AL'$ decision is conclug upon a reviewing
court if it is supported bysubstantial evidente Thus, an administrative decision which is
supported by substantial evidence is not subjectversal merely because substantial evidence

may also support an oppositenclusion or because the reviag court would have decided



differently. See Krogmeier, 294 F.3d at 1022. &ee Eichelberger, 390.3d at 589; Nevland

v. Apfel, 204 F.3d 853, 857 (8th Cir. 2000) (quagtiTerrell v. Apfel, 147 F.3d 659, 661 (8th Cir.

1998)); Hutsell v. Massanari, 259 F.3d 707, 711 (8th Cir. 2001).

To determine whether the Commissidseifinal decision is @pported by substantial
evidence, the court is requiredreview the administtave record as a wheland to consider:
(1) Findings of credibility made by the ALJ;
(2) The education, background, worlstoiry, and age of the claimant;
(3) The medical evidence given by the claimaitreating physicians;

(4) The subjective complaints of pain and description of the claisnant
physical activity and impairment;

(5) The corroboration by third parties of the clairfmnphysical
impairment;

(6) The testimony of vocation&xperts based upon proper hypothetical
guestions which fairly set forth the claimanphysical impairment; and

(7) The testimony of consulting physicians.

Brand v. Sely of Dept of Health, Educ. & Welfare, 623 Zd 523, 527 (8th Cir. 1980); Cruse v.

Bowen, 867 F.2d 1183, 1184-85 (8th Cir. 1989).

Additionally, an ALJs decision must complywith the relevant legal requiremerits.
Ford v. Astrue, 518 F.3d 979, 981 (8th Cir. 2008).

The Social Security Act defines disability as thmability to engage in any substantial
gainful activity by reason ofrgg medically determinable physicat mental impairment which
can be expected to result in death or has lastedn be expected to last for a continuous period
of not less than 12 months42 U.S.C§ 416(i)(1)(A); 42 U.S.C§ 423(d)(1)(A). “While the
claimant has the burden of proving that the lilgg results from a medically determinable

physical or mental impairment, direct mediedidence of the cause and effect relationship



between the impairmentnd the degree of claimdst subjective complaints need not be

produced. Polaski v. Heckler, 73B.2d 1320, 1322 (8th Cir. 1984When evaluating evidence

of pain, the ALJ must consider:
(1) the claimanis daily activities;

(2) the subjective evidence of the duration, frequency, and
intensity of the claimarg pain;

(3) any precipitating oaggravating factors;

(4) the dosage, effectiveness, aide effects of any medication;
and

(5) the claimanis functional restrictions.

Baker v. Sely of Health & Human Servs., 955 F.2d. 552, 555 (8th Cir. 1992); Polaski, 739 F.2d

at 1322. The absence of objective medical evidaacgist one factor to be considered in
evaluating the plaintif credibility. 1d. The ALJ must also consider the plaiistiffrior work
record, observations by third pag and treating and examining tls, as well as the plainti$f
appearance and demeanor at hlearing. _See Polaski, 73928 at 1322; Cruse, 867 F.2d at
1186.

The ALJ must make express credibility deterations and set forth the inconsistencies in
the record which cause hita reject the plaintif§ complaints._See Guilliams, 393 F.3d at 801;

Masterson, 363 F.3d at 738; Lewis v. Bamh&53 F.3d 642, 647 (8th Cir. 2003); Hall v.

Chater, 62 F.3d 220, 223 (8th Cir. 1995). it not enough that the record contains
inconsistencies; the ALJ must specifically dematstithat he considereadl of the evidence.

See Robinson v. Sullivan, 956 F.2d 836, 841 (8th Cir. 1992); Butler . Sedealth & Human

Servs., 850 F.2d 425, 429 (8th Cir. 1988). The ALJ, howémerd not explicitly discuss each

Polaski factor. Strongson v. Barnhart, 361 F.3d 1066, 108%h Cir. 2004). _See also Steed,



524 F.3d at 876 (citing Lowe v. Apfel, 226 F.3d 9892 (8th Cir. 2000)). The ALJ need only
acknowledge and consider those factors. See id. Althowgghbdity deternmnations are
primarily for the ALJ and not the court, the AtJredibility assessment must be based on

substantial evidence. See Rautio v. Bowen, 862 F.2d 176, 179 (8th Cir. 1988); Millbrook v.

Heckler, 780 F.2d 1371, 1374 (8th Cir. 1985).

RFC is defined as what the claimant can do despite his or her limitations, 20 £.F.R.
404.1545(a)(1), and includes an assessment of phydid#ies and mental impairments. 20
C.F.R.§ 404.1545(b)-(e). The Commissioner must show that a claimant who cannot perform his
or her past relevant work carerform other work which exist® the national economy. See

Karlix v. Barnhart, 457 F.3d 742, 746 (8th G006); Nevland, 204 F.3d at 857 (citing McCoy

V. Schweiker, 683 F.2d 1138, 1146-4Th(&ir. 1982) (en banc))The Commissioner must first
prove that the claimant retaitise RFC to perform other kinds of work. See Goff, 421 F.3d at
790; Nevland, 204 F.3d at 857. d@lCommissioner has to prove this by substantial evidence.

Warner v. Heckler, 722 F.2d 428, 431 (&h. 1983). Second, once the plaingftapabilities

are established, the Commissioner has the burddermbnstrating that éne are jobs available
in the national economy that can realisticdtly performed by someone with the plairgiff

gualifications and capabilities. See Gdife1 F.3d at 790; Nevland, 204 F.3d at 857.

To satisfy the Commissiorisrburden, the testimony of a vocational exp&/€&() may
be used. An ALJ posing a hypothetical to a Ehot required to include all of a plaintsf
limitations, but only those which he findsedible. _See Gaff421 F.3d at 794“[T]he ALJ
properly included only those nfitations supported by the record as a whole in the
hypothetical’); Rautio, 862 F.2d at 180. Use ofetlMedical-Vocational Guidelines is

appropriate if the ALJ dcredits the plaintifé subjective complaints of pain for legally sufficient



reasons._See Baker v. Barnhart, 457 F.3d 882,95 (8th Cir. 2006); Carlock v. Sullivan, 902

F.2d 1341, 1343 (8th Cir. 1990); Hutsell v. Sullivan, 892 F.2d 747, 750 (8th Cir. 1989).

II.
DISCUSSION

The issue before the court is whether saigal evidence supportae Commissioner’s
final determination that Plairifiwas not disabled. See Onstead, 962 F.2d at 804. Thus, even if
there is substantial evidenceatlwould support a decision oppoditethat of the Commissioner,
the court must affirm her decision as longthere is substantial evidence in favor of the
Commissioner’s position. See Cox, 498d at 617; Krogmeier, 294 F.3d at 1022.

Plaintiff was born in 1979 and has a high scheshlcation. She has one child, a daughter
who was five years old as of July 2010. $éstified she was sexually abused when she was
fourteen years old; she was raped as a teensigethad problems with nightmares; she smoked
marijuana when someone else had it; the day prithe hearing she smoked marijuana; and she
enjoyed reading. Tr. 31-36. Plaintiff claimed paysical problems included diabetes, seizures,
headaches, muscle spasms, back pain, chastructive pulmonary disease (COPDP), and
chronic bronchitis, and that shedhasychological conditions.

At the supplemental hearing, the ALJ calkwine E. Winkler, M.D., and Karyn Perry,
Ph.D., as medical experts, and Darrell W. dayPh.D., a VE. The ALJ found Plaintiff had not
engaged in substantial gainfdtivity since September 5, 2008, her amended onset date; she had
the severe impairments of diabetes, seizuhesmdaches, back pain, and mood and anxiety
disorders; and she did not have an impairm@ntombination of impairments that met or
medically equaled a listed impairment. TheJAfurther found Plaintiff had the RFC to lift 20
pounds occasionally and 10 pounds frequently; shal@ylstand, and walfor six hours in an

8-hour workday; she could notimb ladders, ropes or scaffoidj; she could no more than



occasionally climb stairs; she must avoid unprotected heights; and she was limited to simple,
repetitive tasks with limited interactions wislipervisors and coworkers and a low stress work
environment. The ALJ concluded that theras work in the national economy which a person

of Plaintiff's age with Plaintiff's education, wio experience, and RFC could perform, and that,
therefore, Plaintiff was not disabled.

Plaintiff argues that the Al's decision is not based oubstantial evidence because she
met the listings for peripheral neuropathy and elies; the ALJ incorrectly relied on Plaintiff's
failure to comply with prescribed medical tie@nt for diabetes wheimding her not disabled;
the ALJ failed to consider evidence regarding tombination of Plaintiff’'s impairments; the
ALJ failed to submit a hypothetical to the VE ialm included the combination of Plaintiff's
limitations and impairments; wigsses at the supplemental hegrdid not have the benefit of
considering the opinion and recerdf Shahid K. Choudhary, M.Dyho examined Plaintiff after
the hearing; and the ALJ faileéd fully develop the record.

A. Plaintiff's Credibility:

The court will first consider the ALg) credibility determination, as the AksJevaluation

of Plaintiffs credibility was essential to the AkJdetermination of other issues, including

Plaintiffs RFC. _See Wildman v. Astrue, 596 F.3d 959, 969 (8th Cir. 20[Il)e( plaintiff] fails

to recognize that the ALJ's determination regagdher RFC was influenced by his determination

that her allegations were not credibjgciting Tellez v. Barnhar403 F.3d 953, 957 (8th Cir.

2005)); 20 C.F.R§§ 404.1545, 416.945 (2010). As set fornore fully above, the ALS
credibility findings should be affirmed ihey are supported by substantial evidence on the
record as a whole; a court cannot substitigejutigment for that of the ALJ. Guilliams v.

Barnhart, 393 F.3d 798, 801 (8th Cir. 2005); 81892 F.2d at 750; Benskin, 830 F.2d at 882.




To the extent that the ALJ did not specificaliyecPolaski, other cadaw, and/or Regulations
relevant to a cons@tation of Plaintiffs credibility, this is not necessarily a basis to set aside an

ALJ’s decision where the decision is supportediystantial evidence. Randolph v. Barnhart,

386 F.3d 835, 842 (8th Cir. 2004): Wheeler vfeélp224 F.3d 891, 895 n.3 (8th Cir. 2000);

Reynolds v. Chater, 82 F.3d 254, 258 (8th C296); Montgomery v. Chater, 69 F.3d 273, 275

(8th Cir. 1995).

Additionally, an ALJ need not methodically diss each Polaski factor if the factors are
acknowledged and examined prior to making ediility determination; where adequately
explained and supported, credibility findings aretfie ALJ to make. See Lowe v. Apfel, 226

F.3d 969, 972 (8th Cir. 2000). &also Tucker v. Barnhar®63 F.3d 781, 783 (8th Cir. 2004)

(“The ALJ is not required to discuss each Poléeskior as long as the alytical framework is

recognized and consider&y.Strongson, 361 F.3d at 1072rown v. Chater, 87 F.3d 963, 966

(8th Cir. 1996). In any casHi]he credibility of a claimar$ subjective testimony is primarily

for the ALJ to decide, not the couftsPearsall v. Massanari, 274 F.3d 1211, 1218 (8th Cir.

2001). “If an ALJ explicitly discredits the claimdsattestimony and gives good reason for doing

so, [a court] will normally defer to the Als]credibility determinatiofi. Gregg v. Barnhart, 354
F.3d 710, 714 (8th Cir. 2003). For the following @S the court finds that the reasons offered
by the ALJ in support of his credibility determination are basesubstantial evidence.

First, the ALJ considered that Plaintiff didt require as many emergency room visits as
her allegations regarding difficulty in controlfj her diabetes suggestedr. 17. The ALJ also
noted that, when Plaintiff went to the emergenmom in 2008, she was discharged in less than
one day. Tr. 15, 309. A lack of regular treatinfem an alleged disding condition detracts

from a claimarns credibility. _See Roberts v. Apfél22 F.3d 466, 469 (8th Cir. 2000) (citing

10



Dixon v. Sullivan, 905 F.2d 237, 238 (8th Cir. 1990)); Comstock v. Chater, 91 F.3d 1143, 1146-

46 (8th Cir. 1996) (citing Benskin, 8302d at 884); Polaski, 739 F.2d at 1322.

Second, the ALJ considered that althoughr@faidescribed difficulties in performing
daily activities, she stated, infanction report, that she prepaneetals, drove, shopped, and paid
bills. Tr. 17. The court notes Plaintiff alseported that she took care of her daughter and
children; she could do laundryé dishes; she would go outsieeery day, unless she was “real
sick”; and she could go out alone. Tr. 225-38s considered by théLJ, Plaintiff told
consultive examiner Jonathan D. Rosenboom, Psy.D., when he examined her, on December 12,
2008, that her daily activities centered around cdon@per three-year oldaughter; she kept her
and her daughter’s area of the house cleamadti her mother, with whom she lived, employed
a cleaning lady; and sheok care of her personal hygiene oroatine and dailypasis. Tr. 349-
50. Also, in August and September 2010, Pldindld Dr. Rosenboom that she cleaned, did
laundry, and grocery shopped. Tr. 464-78.

While the undersigned appreciates that a clatm&ed not be bedridden before she can
be determined to be disabled, Plaintiff's daittivities can nonetheless been as inconsistent
with her subjective complaints af disabling impairment and m&e considered in judging the

credibility of complaints._See EichelbergeBarnhart, 390 F.3d 584, 598th Cir. 2004) (ALJ

properly considered that plaifitwatched television, readjrove, and attended church upon

concluding that subjective complaints of paere not credible); Dunahoo v. Apfel, 241 F.3d

1033, 1038 (8th Cir. 2001); Onstead, 962 F.2d at 8bileed, the Eighth Circuit holds that
allegations of disablingpain may be discredited by evidencedafly activities inconsistent with
such allegations. Davis v. Apfel, 239 F.3d 962, 967 (8th Cir. 2001lnconsistencies between

[a claimants] subjective complaints and [his] activities diminish [his] credibflityGoff, 421

11



F.3d at 792._See also Haley v. Massanari, 288 742, 748 (8th Cir. 2001); Nguyen v. Chater,

75 F.3d 429, 439-41 (8th Cir. 199holding that a claimar# daily activities, including visiting
neighbors, cooking, doing laundryndaattending church, were incoatjble with disabling pain
and affirming denial of benefits #ite second step of the analysis).

Third, although Plaintiff alleged a mental pairment, she reported she spent time with
others, including “inperson visiting”; she read; she could pay bills, count change, handle a
savings account, and use a check book, althougmbther helped her manage money; she did
not have any problems gettirmjong with family, friends @d neighbors; and she could pay
attention “pretty good” and couldllow written instructions §ood.” Tr. 225-30. She also told
Dr. Rosenboom that she read, watched television, took care of her personal hygiene, including
bathing and changing her clothing twice daily. Tr. 466.

Fourth, the ALJ considered thdte medical recosdfailed to support Plaintiff's claims

regarding the severity of her impairments.. 17. _See Constock v. Chater, 91 F.3d 1143, 1147

(8th Cir. 1996) (citing_Sith v. Shalala, 987 F.2d 1371, 137&th Cir.1993) (ALJ properly

discounted a claimast complaints of pain when the medical evidence failed to establish a

significant back problem); @ck v. Sullivan, 966 F.2d 368, 37@8th Cir. 1992) (ALJ may

discredit a claimard subjective complaints where there amconsistencies in the record; the
ALJ may give more weight to thmedical records than to a claimantestimony);_Russell v.
Sullivan, 950 F.2d 542, 545 (8th Cir. 1991). A& her diabetes, the ALJ noted that
examinations did not reveal significant loss aisaion due to diabetiweuropathy. Tr. 17. As
considered by the ALJ, D.K. Varma, M.D., whavsBlaintiff for a varietyof complaints through
August 2008, rarely indicated she had significant s@frsomplications relad to diabetes. Tr.

288-300. As also considered by the ALJ, althoBtdintiff went to theSamuel Medical Clinic

12



for carious complaints, and it wasted at various times thateshad blood sugar problems, the
health care professionals did not observe s signs of diabetic complications. Tr. 16, 376-
83.

As for her mental impairments, the ALJ cmlesed records failed to show Plaintiff had
difficulty interacting with othes. Tr. 17. As noted by the Al Dr. Varma reported, in 2008,
that Plaintiff had normal mood, was orientadd good judgment and memory. Tr. 26, 288, 291.
Also, Dr. Rosenboom reported, in December 2008, Rtanhtiff made adequate eye contact; she
was an articulate speaker, whose range ofbuolary was not limited and whose grammar was
good; her thoughts flowed evenly, logically, and in a goal-directed manner; she was alert and
attentive; her concentration antental control were unimpaired when she completed the Serial
Sevens task without error; héelayed auditory recall was sligjhimpaired, but this was likely
due to anxiety during the intaew; and she denied hallucinations but stated she had panic
attacks. Dr. Rosenboom opined in DecemB@68, that Plaintiff's ability to understand,
remember, and carry out instructions and ladility to respond appropriately to work
supervisors, coworkers, and work stressorsweasmpaired by her mental disorder. Tr. 349-51.
In September 2010, Dr. Rosenboom reported, putsioaexamination, that Plaintiff did not
evidence “any signs of a formtdought disorder”; she was alend attentive, although she was
passive and socially avoidanfdatesting showed Plaintiff hadfall scale 1Q of 84, placing her
in the low average range. Dr. Rosenboom apitieat Plaintiff's ablity to understand,
remember, and carry out instructions was not inepaby her mental disorders; her ability to
respond appropriately to workressors was moderately impaired by her mental disorders; she
had mild limitations in regard to interactirgppropriately with the public, supervisors and

coworkers; and Plaintiff did have the capadilymanage her finances. Tr. 466-74. A Social

13



Security interviewer noted that, during an mitew, Plaintiff did not have difficulties in
understanding, coherency, concentrating, talking, or answering; and she was pleasant and polite,
well-prepared for the interview, and was ablamswer all questions without difficulty. Tr. 214.

As for Plaintiff's claim of exertional limitatins, Dr. Varma repeathdnoted, in 2008, in
regard to Plaintiff's musculoskeletal systethat Plaintiff had fullrange of motion, and no
tenderness or edema. Tr. 288, 291, 296. In JarB@09, Plaintiff's neurological examination
was “non-focal” and she had no edema in &aremities. Tr. 449. March and April 2010
records from the Ripley County Family Clinic rdt that Plaintiff had nomal gait and posture.

Tr. 386-87. K.A. Schisler, D.O., who examinBthintiff in August 2010, reported that all of
Plaintiff’'s range of motions were within rmoal limits; she had no difficulty getting on and off
the exam table; she could squat and get backerpbilateral muscle ngth in both upper and
lower extremities was 5/5; Plaintiff had no musatephy; she had no neurologic deficits in fine
finger movement; her gait was within normal limits; her reflexes were 2+, bilaterally, in the
lower and upper extremities; Plaintiff's lungs wetear, with no wheezes or rales; her neck was
supple; and her abdomen was soft and nontentier454-55. Dr. Schislespined that Plaintiff
could frequently lift 20 pounds, and occasiopaift up to 50 pounds; she could sit for 30-45
minutes, stand 15 minutes, and walk minutes at a time; in &thour workday, Plaintiff could

sit a total of 4 hours and stand and walk altote2 hours each; she could continually use her
hands to reach, handle, fingeeef, and push/pull; she could dreently use foot controls; she
could never climb ladders or balance; sbald frequently stoop, kneetrouch, and crawl; she
could never tolerate unprotected heights or moving mechanical parts; she could frequently

tolerate exposure to humidity, extreme cold hpdt, and vibrations; arghe could sort, handle,

14



and use paper/files. Tr. 45-63. Even DBhoudhary, upon whose opinion Plaintiff heavily
relies, reported that Plaintiff's motor strengthsmatact and that her gavas normal. Tr. 480.
Fifth, when Plaintiff was hospitalized foratietic ketoacidosis, in January 2009, it was
noted she was noncompliant with her medicatemd diet. Tr. 449. See Eichelberger, 390 F.3d
at 589 (ALJ properly considered that plaintiff cancelled sév@rgsical therapy appointments

and that no physician imposed any work-relatestrictions on her) (citing Brown v. Chater, 87

F.3d 963, 965 (8th Cir. 1996) (claimanfailure to comply with prescribed medical treatment
and lack of significant medical resdtions is inconsistent with complaints of disabling pain). As
for Plaintiff's argument that her mental impairment should excuse her noncompliance, simply

having a mental disorder does not excuse noptiante. _See Wildman v. Astrue, 596 F.3d 959,

966 (8th Cir. 2010) (noting noncompliant claimanffered from depregssm, not schizoaffective
disorder). In any case, Plaintiff has suggested no evidence to support her claim that her
depression prevented her from engtanding the necessity to maintain proper diet and to take
medications as prescribed.

Sixth, when Plaintiff was hoggilized for diabetic ketoacidosis, in January 2009, she got

better with 1V fluids and an insulin dripTr. 449. See Brown v. Astrue, 611 F.3d 941, 955 (8th

Cir. 2010) (conditions which can be controllbg treatment are not disabling); Davidson v.

Astrue, 578 F.3d 838, 846 (8th Cir. 2009); Medhaug v. Astrue, 578 F.3d 805, 813 (8th Cir.

2009);_Schultz v. Astrue, 479 F.3d9® 983 (8th Cir. 2007) (if impaments can be controlled by

treatment, they cannot be considered disabling).
Seventh, although Plaintiff argues she heamlltiple hospitalizations for diabetic
ketoacidosis and although January 2009 hospitahdrge records state Plaintiff “had multiple

admissions in the past for diabetic ketoacidd$is 449), the record from the relevant period
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reflects, as discussed above, only one such iostaliVhen she was hospitalized at the time of
the second hearing, it was for pneunagmot ketoacidosis. Tr. 42, 46.
B. Plaintiff's Failure to Meet Listing 9.08 or Listing 11.14:

Plaintiff argues the ALJ erred in failing to find she met or medically equaled Listing
9.08, the prior listing for diabetes, or Lisgi 11.14, the listing for peripheral neuropathys
stated by the Eighth Circuit:

The listing for presumptively disabling deties requires a shavg of a diabetes
diagnosis with “[nJeuropathy demonstrated bwignificant and persistent
disorganization of motor function in two extremities resulting in sustained
disturbance of gross and dexterongvements, or gait and statibr20 C.F.R. pt.
404, subpt. P, app.§.9.08(A). Peripheral neuropst is presumptively disabling

as a neurological disorder with &hasving of significant and persistent
disorganization of motor function itwo extremities, resulting in sustained
disturbance of gross and dexterousvements, or gait and station. See §d.
11.14.

Cunningham v. Apfel, 222 F.3d 496, 502 n.8 (8th Cir. 2000).

Additionally, to meet or medically equal thsting for diabetes, a claimant had to meet
the following criteria:

Diabetes mellitus. With:

A. Neuropathy demonstrated by signifitaand persistent disorganization of

motor function in two extremities resulting sustained disturbance of gross and

dexterous movements, or gaitd station (see 11.00C); or

B. Acidosis occurring at least on thecaage of once every 2 months documented
by appropriate blood chemictsts (pH or pCO2 dyicarbonate levels); or

C. Retinitis proliferans; evaluate theswal impairment under the criteria in 2.02,
2.03, or 2.04.

20 C.F.R. Part 404, Subpart P, Appendix 1 § 9.08.

2 The individual listing for diabetes wasstended, effective June 7, 2011. See 76 Fed. Reg.
19692 (Apr. 8, 2011).
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Upon finding Plaintiff did not meet Listgn9.08, the ALJ found th medical evidence
failed to show the severity of signs and symmtorequired. Tr. 13. Indeed, as required by
Listing 9.08, there was no evidence indicating mitiihad episodes of acidosis at least every
two months; and there was no evidence of neuhgpeesulting in significant and persistent
disorganization of motor functiom two extremities resulting isustained disturbance of gross
and dexterous movements, or gait and statidetably, when Plaintiff was hospitalized for a
urinary tract infection in October 2007, she Imadneurological deficits. Tr. 452. When she was
hospitalized, in January 209, f&etoacidosis, Plaintiff's neafogical examination was “non-
focal.” Tr. 449. In August 201(eurological examination shed Plaintiff had normal gait,
reflexes, and was able to heel/toe tandem wadindsbn her toes, andasd on her heels. Tr.
455. In January 2011, although Dr. Choudhary reddPaintiff had pepheral neuropathy, he
further reported that she had only “mild” weakness of the lower extremities; her gait was normal;
and there was no evidence of lumbar radiculopain nerve conduction studieg\t that point,

Dr. Choudhary started Plaintiéfn Neurontin, and recommended she have good control of her
blood sugars. Tr. 479-80. The court finds, themeftrat the ALJ’s determination that Plaintiff
did not meet or medically equal Listi®g08 is supported by substal evidence.

As for Plaintiff's meeting Listing 11.14, alscussed above, thewas no evidence that
Plaintiff's peripheral neurophy resulted in sustained disbance of gross and dexterous
movements, or gait and station. See 20 K.IPt. 404, Subpt. P, App. 1, § 11.04. The court
finds, therefore, that the ALJ'determination that Plaintiff di not meet or medically equal

Listing 11.14 is supported substantial evidence.
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C. Plaintiff's RFC:

Plaintiff argues the ALJ did not consider the combined effects of her impairments when
determining her RFC. The court finds, howeveat tthe record sufficiently demonstrates that
the ALJ did so prior to determining Plaintiff's RFC. In this regard, the ALJ separately
addressed each of Plaintiff's alleged impairmegimsiuding her diabetes, back pain, headaches,
seizure disorder, and mental impairmentad aonsidered the relewa medical records,
Plaintiff's testimony, and other &lence of record._See Martis®}1 F.3d at 924 (ALJ did not
fail to consider the combination of claimaniimpairments where he fully summarized all
medical records, discussed each of her alleged impairments, and expressly found that claimant
did not have impairment or combination of iamments that met or medically equaled any
listed impairment). As discussed above igarel to Plaintiff's cedibility and the ALJ's
consideration of Listings 9.08 and 11.l4, the JAtonsidered the signs and symptoms of
Plaintiff's alleged disabling conditions, including the medical records and Plaintiff's self-
reporting of her symptoms. Tr. 13. He furtheonsidered the extent to which Plaintiff’s
symptoms could reasonably be consistenthwhe objective medical evidence as well as
opinion evidence. Only after doing so die ALJ determine Plaintiff's RFC.

Although Plaintiff argues the ALJ did nobmsider Dr. Choudhary’s January 26, 2011
report when determining her RFC, the record does not reflect the ALJ received this report prior
to issuing his decision. Indeed, at Plaintiff's second hearing, the ALJ refused to hold the record
open until Plaintiff submitted a report froBr. Choudhary, over two years had passed since
Plaintiff first requested a hearing and approxinyasex months had transpired from Plaintiff's
first hearing. Thus, the couthds the ALJ did not abuse hissdretion by refusing to keep the

record open._See 20 C.F.R. 416.1444 (ALJ diasretion whether to hold record open for
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further proceedings). Even if the ALJ shodlidve held the record open, any such error is
harmless, as the Appeals Council did consider@woudhary’s report, andietermined that the
report did not provide a basis for changing thelAldecision. Notably, as discussed above, Dr.
Choudhary reported only that Plaintiff had minlrparipheral neuropathy, and it was not until

Plaintiff saw Dr. Choudhary #t she was prescribed Neurontin. See Hepp v. Astrue, 511 F.3d

798, 806 (8th Cir. 2008) (ALJ's deficiency didtrrequire reversal sce it had no bearing on
outcome).

To the extent Plaintiff argues the ALJ did not consider the history of her mental illnesses
when determining her RFC, the ALJ did restriadiftiff's RFC so that she was limited to simple
repetitive tasks with limited interaction with oteeas well low stress situations. The ALJ did
consider, in detail, medical records relevanPlaintiffs mental impairments, including reports
of treating, examining and consulting doctorklpon doing so he was not required to rely
entirely upon the opinion of a silegsource. Rather, consistent with the case law, the ALJ
considered the record as a whole. See Mar@dl F.3d 927 (“[T]he Al [was] not required to
rely entirely on a particular physician’s opinion choose between the opinions [of] any of the
claimant’s physician’s opinions.”). Even ifdhALJ did not address ewespecific entry into
Plaintiffs mental health records, the ALJ's fa#duto do so does not indicate that he failed to

consider such evidence. See Montgomery \atéh 69 F.3d 273, 275 (8th Cir. 1995). See also

Karlix v. Barnhart, 457 F.3d 742, 746 (8th Cir. 200€)he fact that the ALJ did not elaborate on

this conclusion does not require reversal, beeate record supports her overall conclugjon.
(citations omitted). In any case, the ALJ was mgjuired to discuss every piece of evidence.
See Wildman, 596 F.3d at 966 (although ALJ is nemlito fully develop record, he is not

required to discuss every piece of eviden@éheeler v. Apfel, 224 F.3d 891, 896 n.3 (8th Cir.
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2000) (citing_Black v. Apfel, 143 F.3d 383, 386 (8th.i998) (ALJ is notequired to discuss

every piece of evidence submitté¢él J’s failure to cite specific evidence does not indicate that
such evidence was not consideted.

Although Plaintiff argues the ALJ should Jea developed the record further, the
Commissioner did orderoosultive examinations and Dr. Wiekland Dr. Perry were called to

testify at the second hearingee Barrett v. Shalala, 38 F.2d19, 1023 (8th Cir. 1994) (citing

Conley v. Bowen, 781 F.2d 143, 146 (8th Cir.1986AL0 is required to order medical

examinations and tests only if the medical rdsopresented to [her] do not give sufficient
medical evidence to determine whether the claimant is dis&bledMoreover, there was
sufficient evidence for the ALJ to make a deteation as to whether &htiff was disabled.

See Landess v. Weinberger, 490 F.2d 1187, 1189 (8tH@i4) (ALJ need not develop record

further where it is‘sufficiently clear to make a fair detemation as to whether the claimant is
disabled or not”). The court finds thataintiff has not demonstrated tHat crucial issue [was]
undeveloped” or that the ALJ'&ilure to develop the recordven further than he did was

prejudicial. _Ellis v. Barnhart, 392 F.3d 988, 994 (8lin. 2005). As such, Plaintiff's argument

that the ALJ failed to sufficiently delagp the record is without merit.

In conclusion, the court finds that the AEJRFC determination is based on substantial
evidence, and that it is consistent with the Ratjohs and case law, atftht all arguments made
by Plaintiff to the contrary are without merit.

D. Testimonyof VE:

The ALJ posed a hypotheticl a VE which included thRFC which the ALJ assigned

to Plaintiff; it included all of Plaintiff's lintations which the ALJ found credible. The VE

testified that there was work in the nationalremmy which a person of Plaintiff's age and with
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her education and RFMuld perform. Thus, the ALJ fourfdlaintiff not disabled. Although
Plaintiff argues the hypothetical posed to the W&S insufficient, the ALJ was only required to
include limitations in the hypothetical which feaind credible. Thus, the hypothetical submitted

to the VE was properly formulated. Seerhitse v. Astrue, 641 F.3d 909, 927 (8th Cir. 2011)

(ALJ's hypothetical question tdE needs to include only those impairments that ALJ finds are

substantially supported by record as a whdB)ijliams v. Barnhart, 393 F.3d 789, 804 (8th Cir.

2005) (proper hypotheticals set forth impairments supported by substantial evidence and

accepted as true by ALJ). Thus, the ALJ was not required to include further limitations as

suggested by Plaintiff, See Haggard v. Apial5 F.3d 591, 595 (8th Cir. 1999) (ALJ need not
include additional complaints in hypotheticadt supported by substantial evidence); Hunt v.
Massanari, 250 F.3d 622, 625 (8th Cir. 2001). Fmalie VE's testimony tht there was work
in the national economy which Plaintiff couldrfoem provided substdial evidence to support
the ALJ’s determination that Plaintiff was rtisabled._See Matrtise, 641 F.3d at 9Baéed on
our previous conclusion ... thahe ALJ's findings of [the claimasi RFC are supported by
substantial evidencewe hold that|[tlhe hypothetical question wakerefore proper, and the
VE's answer constituted substahtiavidence supporting the Commissioserdenial of

benefits”) (quoting_Lacroix v. Barnhart, 465 F.3d 881, §8% Cir. 2006)); Robson v. Astrue,

526 F.3d 389, 392 (8th Cir. 2008) (\#Hestimony is substantial eeidce when it is based on an
accurately phrased hypothetical captgriconcrete consequences of clairsadimitations);

Wingert v. Bowen, 894 F.2d 296, 298 (8th Cir. 1990).

V.
CONCLUSION

For the reasons set forth above, the court fihdssubstantial evidence on the record as a

whole supports Commissioner’s decistbat Plaintiff is not disabled.
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Accordingly,

IT IS HEREBY ORDERED that the relief sought by Plaintiff in her Complaint and
Brief in Support of Complaint iDPENIED; Docs. 1, 16.

IT IS ORDERED that a separate judgment beezad incorporating this Memorandum

and Opinion.

Dated this 21st day of July, 2014.

/s/INoelle C. Collins
UNITED STATES MAGISTRATE JUDGE
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