Burgin v. Hoskins et al Doc. 51

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
SOUTHEASTERN DIVISION

GEORGEBURGIN,

)
)
Plaintiff, )
)
V. ) Case No. 1:13CM1LACL
)
BRYON HOSKINS, et al., )
)
Defendants. )

MEMORANDUM AND ORDER

Plaintiff George Burgin, an inmate thte Southeast Correctional Center (“SECC”),
brought this action under 42 U.S.C. § 1983 agams defendants employed at SECC in their
individual capacities, alleging eiations of his constitutional rights. This matter is before the
Court on the Motion for Summagdudgment of Defendant Bryon Bkins. (Doc. 40.) For the
following reasons, the Court will deny f@adant’s Motion for Summary Judgment.

l. Background

In Count | of his Complaint, Burgin allegdsat Defendant Bryan Hoskins, a correctional
officer and member of a drug task forceS®CC, used excessive force on him without
provocation in violation of # Eighth Amendment on September 8, 2010. Burgin claims that
Hoskins and the other members of the drug task force engaged in a pattern of unlawful conduct
against prisoners at SECC. Burgin furtheseats that Jeff Norman, the Superintendent of
SECC, was aware of the unlawful conduct bydhey task force officerbut failed to take
corrective action, assure propaitring and supervision, or implemtemeaningful procedures to
discourage the officers from engaging in the unlawful conduct.

In Count Il of his ComplaintBurgin alleges “cruel condities” in violation of the Eighth

Amendment against Defendants Hoskins and Norman. Specifically, Burgin contends that
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Defendant Hoskins, in falsely claiming that Burgin had swallowed drugs, caused Burgin’s
placement in a dry cell for nine days. Burgin alleges that Defendant Norman authorized
Burgin’s placement in the dry cell.

Finally, in Count Ill, Burgin alleges a stahissault and batteryagin against Defendant
Hoskins arising out of the $ember 8, 2010 incident.

On February 19, 2014, the Court granbefendant Norman’s Motion for Summary
Judgment, finding that Burgin had failed to exsiahis administrative rerdees with regard to
his claims against Defendant Norman.

On September 30, 2015, Defendant Hoskiled the instant Motion for Summary
Judgment, in which he argues that he is entitled to judgment as a matter of law on Burgin’s
excessive force claim because Hoskins’ condticdsue was appropriate to the disturbance
created by Burgin. Hoskins contends thaishentitled to summary judgment on Burgin’s cruel
conditions claim because Hoskins had no authority to originate or modify the conditions of
Burgin’s confinement to the “drgell.” Hoskins further arguesdhhe is entitled to qualified
immunity with regard to Counts | and II, and thatifientitled to officiaimmunity on Count IIl.

. Summary Judgment Standard

Pursuant to Federal Rule of Civil Procedure 56(a), a district court may grant a motion for
summary judgment if all of the information bedadhe court demonstes that “there is no
genuine issue as to any matefait and the moving party is ethdid to judgment as a matter of
law.” Celotex Corp. v. Catretd77 U.S. 317, 322 (1986). The burden is on the moving party.
City of Mt. Pleasant, lowa \Associated Elec. Co-op. In&38 F.2d 268, 273 (8th Cir. 1988).
After the moving party discharges this burdire, nonmoving party must do more than show
that there is some douas to the factsMatsushita Elec. Industrial Co. v. Zenith Radio Corp.

475 U.S. 574, 586 (1986). A genuine issue of matéact is not the “rare existence of some
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alleged factual dispute between the parti€stdte Auto. Ins. Co. v. Lawren@58 F.3d 982, 985
(8th Cir. 2004). “Instead, the dispute mustoécome determinative under prevailing law.”
Mosley v. City of Northwood415 F.3d 908, 910-11 (8th Cir. 2005) (internal quotations
omitted). A fact is material when it “might affect the outcome of the suit under the governing
law.” Anderson v. Liberty Lobby, Inel77 U.S. 242, 248 (1986).

The nonmoving party bears the burden of sgtiiimth specific facts showing that there is
sufficient evidence in his favor to alloavjury to return a verdict for himAnderson477 U.S. at
249;Celotex 477 U.S. at 324. “If ‘opposing parties t®llo different stories,’ the court must
review the record, determine which facts aréemal and genuinely disputed, and then view
those facts in a light most favorable to the nomimg party — as long dkose facts are not ‘so
blatantly contradicted by the record . .attho reasonable juryald believe’ them.”Reed v.

City of St. Charles, Mp561 F.3d 788, 790 (8th Cir. 2009) (quotleptt v. Harris 550 U.S.
372, 380 (2007)). Self-serving, conclusory stageta without support are not sufficient to
defeat summary judgmeng&rmour and Co., Inc. v. Inver Grove Heightsi-.3d 276, 279 (8th
Cir. 1993).

In ruling on a motion for summary judgmente ttourt must review the facts in a light
most favorable to the nonmovingrpaand give that party the befit of any inferences that
logically can be drawn from those factgatsushita475 U.S. at 58 AVoods v. DaimlerChrysler
Corp.,409 F.3d 984, 990 (8th Cir. 2005). The Court may not “weigh the evidence and
determine the truth of the matter&nderson477 U.S. at 249. The court is required, however,
to resolve all conflicts of evider in favor of the nonmoving partyRobert Johnson Grain Co.

v. Chemical Interchange Cd41 F.2d 207, 210 (8th Cir. 1976).



1. Facts

The following facts are undisputéd:

Burgin is currently serving concurrent semtes for drug trafficking, assault, robbery,
and armed criminal action. Since his initiahcing in 1996, Burgin has been convicted of
transporting contraband in prison,vasll as unlawful us of a weapon inside DOC facility. In
approximately 2006, Hoskins investigated Burgstabbing of another inmate. In 2006 or 2007,
Hoskins uncovered a package of marijuanaBuagin was keeping in his groin area.

On September 8, 2010, Hoskins was assignéuetgsearch team at SECC. The search
team’s mission was to locate and confiscate demgs contraband in the possession of offenders
housed at SECC. On September 8, 2010, therefvermembers of the search team. In
addition to Hoskins, they were: Officers Spantanders, Magill, and Awld. The search team
was observing the recreation area, where offerfdars different housing units convene, looking
for transfers of contraband between offenders.

What happened next is disputed by the partidsskins states that he observed Burgin
approach another inmate, Offender BelfoBlirgin received a sall plastic-wrapped bundle
from Belford. Upon receiving the bundle, Burgonducted a “celebratory dance,” and then
tucked the bundle into his dacBelieving that Burgin haceceived contraband from Belford,
Hoskins, along with Officers Spencer and Landapproached Burgin in the recreational area
and asked him to step into the restroom todagched. The search team selected the restroom

specifically because strip searches should be coedrc discreet areas. During the course of

The undisputed facts are taken from facts thpPlaintiff admitted were undisputed in his
response or (2) Plaintifflleged were disputed but failed taperly and/or directly controvert.
The movant’s statement of facts are deemed aelinitinot specifically ontroverted by the party
opposing the motion with specific references tdipos of the record as required by Local Rule
4.01(E) and Federal Rule ofv@liProcedure 56(c)(1).
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the search, Burgin removed an item from hisksand began to swallow it. Hoskins ordered
Burgin to stop swallowing the item. When Burglid not comply, Hoskins sprayed Burgin in
the face with pepper spray. Hoskins and another officer placed Burgin on the ground and
handcuffed him.

Burgin’s version of the events differs. gin denies that he possessed contraband on
September 8, 2010, and notes that no contrabasewea found on his person. Burgin contends
that he was asked to step into the restroobetsearched when he was in the recreation yard.
He believes that the bathroom was chosehi@eiconfrontation by Hosis because it lacked a
view from video cameras. Burgin contends tuben he entered the restroom with Hoskins,
Hoskins harassed him about being a drug de&leskins then sat on Bgin’s chest, punched
him in the eye, and choked him with both hand#en Burgin continued to yell out for help,
Hoskins sprayed pepper spray inside Burgin'sitho Other staff membgheard the commotion
and then responded to the restroom. Wthese staff members asked what had happened,
Hoskins claimed that Burgin had swallowed druBsirgin states that he was then taken to the
infirmary where his stomach was x-rayed andinags were identified on the x-ray.

The parties agree that, following the bathraamident, Burgin was taken to a cell in
administrative segregation known as the “dry ceBrirgin was videotaped being “stripped out,”
or removing all of his clothing and putting on restts upon entering the dry cell. No injuries
are visible on Burgin in this video; although Burgontends that the quality of the video and
lighting may have played a role in not seeirgjblie injuries. Burgin was seen by a nurse upon
being placed in the dry cell. The nurse allowBenlgin to wash his face. The nurse did not note

any injuries. Burgin was released from the cieif after ten days. Hosis was not involved in



the decision to place Burgin the dry cell, nor did he superei8urgin’s confinement in that
cell.
V. Discussion

As previously noted, Hoskins argues thatshentitled to judgmerds a matter of law on
Burgin’s excessive force claim because Hoskaonduct at issue was appropriate to the
disturbance created by PlaintiffiHoskins contends that heastitled to sumrmary judgment on
Burgin’s cruel conditions claim because Hoskind ha authority to place Burgin in the dry cell
or to modify the conditions of Burgin’s conément to the “dry cell.”"Hoskins further argues
that he is entitled tqualified immunity with regard to Cousit and I, and that he is entitled to
official immunity on Count Ill. The undeagned will discuss these claims in turn.

A. Excessive Force Claim (Count 1)

Section 1983 provides a cause of action fpeson who is injured as a result of being
deprived of “any rights, privileges, or immitias secured by the Constitution” by a person acting
under “color of state law.” 42 U.S.C. § 1983.

“The Eighth Amendment bars correctiboéficers from imposing unnecessary and
wanton pain on inmates, regardless of whethenetis evidence of any significant injury.”
Johnson v. Blauka#53 F.3d 1108, 1112 (8th Cir. 2006) (citiigdson v. McMillian 503 U.S.
1,9 (1992)). Nevertheless, the “Eighth &mdment’s prohibition of cruel and unusual
punishments necessarily excludiesn constitutional recognitiode minimisuses of physical
force, provided that the use of force is noadort repugnant to thermscience of mankind.”
Hudson 503 U.S. at 9-10 (internal quotations omitted).

“After incarceration, only thennecessary and wanton inflmti of pain constitutes cruel

and unusual punishment forbidden by the Eighth Amendmé&nhitley v. Albers475 U.S. 312,



319 (1986) (quotation omitted). “Thefliction of pain in thecourse of a prison security
measure, therefore, does not amount tol@uné unusual punishment simply because it may
appear in retrospect that the degree of farg@orized or applied for security purposes was
unreasonable, and hence unnecessary in the strict sétsé[¥W]henever prison officials stand
accused of using excessive physical force atation of the Cruel and Unusual Punishments
Clause, the core judiciabquiry is that set out iWhitley: whether force was applied in a good-
faith effort to maintain or reste discipline, or maliciously arghdistically to cause harm.”
Hudson,503 U.S. at 6-7See Wilkins v. Gadd$59 U.S. 34, 37 (2010).

Hoskins argues that he is entitled tonsoary judgment on Burgin’s excessive force
claim because Burgin was swallowing contraband, Hoskins’ use of force was appropriate for the
situation, and Burgin received ordg minimignjuries, if any.

Burgin contends that Hoskins is not entitled to summary judgment because there was no
situation existing that grired any use of force. Burgin p¢s out that no contraband was found
on Burgin to support Hoskins’ account of theident. Burgin argues that the video submitted
by Hoskins does not prove that he did not sustain any injuries.

In his Reply, Hoskins contends that whethenatr contraband was recovered is irrelevant
to the issue of whether Hoskiemployed excessive force in his search of Burgin. Hoskins
argues that Hoskins’ right to pmach and search Burgin on siegm that Burgin had received
contraband from another inmate is clear.

The Court disagrees with Hoskirassertion that whetheruwdys or other contraband were
recovered is irrelevant to the determinatiombiether excessive force was applied. Hoskins
contends that he had the rigbtconduct a strip search of Bjin based on his suspicion that

Burgin had received contraband. Burgin, howgigenot challenging Hoskins’ right to conduct



a strip search. Rather, Burgin contends thaiis used excessive force in grabbing him by the
throat, throwing him to the ground, sitting on higst punching him in the eye, choking him,
and spraying pepper spray inside his mouth wieestarted to screamrfbelp. (Deposition of
George Burgin, Doc. 45-1, at 11.) Hoskins admitted that he sprayed Burgin in the face with
pepper spray, but contends thatdne this to stop Burgin fromwallowing drugs. Specifically,
Hoskins stated that, during the course of hip siearch of Burgin, Burgin “reached down and
grabbed something out of his sock and put iti;nmouth, and I told him to stop.” (Deposition
of Bryon Hoskins, Doc. 45-2, at 25.) Hoskins dadsed the item Burgin swallowed as a “little
bag of what looked like marigna...a green leafy substancéd’ at 28.

An Eighth Amendment claim exists when, “efficer uses pepper spray without warning
on an inmate who may have questioned hias but who otherwise poses no thrediréats v.
Morgan 308 F.3d 868, 873 (citingoulk v. Charrier 262 F.3d 587, 691-92, 702 (8th Cir.
2001)). Because Hoskins’ sole justification fog thise of pepper spray was Hoskins’ belief that
Burgin had swallowed a bag containing drugis relevant thaho drugs or any other
contraband were found on x-raywere ever recovered during Bimt ten day stay in the dry
cell. Hoskins testified that Burgin’s cell was searched after the incident, and a prison staff
member collected and searcheddn’s feces after each bowebwement during his stay in the
dry cell. (Doc. 45-2 at 33-35.) If Burgin’s aaot of the events is true and Burgin did not
possess drugs or other contrabpoding a threat to Burgin, Idkins’ actions in assaulting
Burgin and spraying him in the face with pepggray were not taken in a good-faith effort to
maintain or restore disciplinelnstead, Hoskins’ actions calbe found to be “sadistic and

malicious.” Cowans v. Wyrick862 F.2d 697, 699-700 (8th Cir. 1988).



Hoskins also contends that Burgin has ntdaldshed that he was injured as a result of
the alleged excessive force incident. Hoskinsesdhat the video footage of Burgin in the dry
cell shows Burgin’s “benign conibn,” and that Burgin does nassert that the video is
inaccurate. (Doc. 50 at 2.) Ittizie that the video does not ravany obvious injuries. Itis
unknown, however, how long after the use of forogdient the video was filmed. As pointed
out by both parties, there are no video camer#seitnathroom where the use of force incident
occurred. In addition, although Hoskins admithisistatement of factsahBurgin complained
of lingering pain from the peppspray and that a nurse allowed him to wash his face as a result,
there is no documentation of this in the medieabrds provided. In fact, there is no reference at
all in the medical records providéy Hoskins to the fact that Burgin was sprayed in the face
with pepper spray. Similarly, there are noitasibnal records documenting the use of force
incident in the record, other than the adsitirative grievance records provided by Burgin.
Regardless of the dearth of evidence in thise, whether the Eighth Amendment was violated
turns on whether force was appligdaliciously and sadistically. . .to cause harm. . .whether or
not significant injury is evident.’Hudson 503 U.S. at 9 (citations omitted).

The Court is required to view the factdavor of Burgin and to resolve all doubts in
Burgin’s favor. With this in mind, the Cournfils that the facts alledén Burgin’s verified
complaint and deposition, andetdeposition testimony of Hoskinseate an issue of material
fact as to whether Hoskins used excesfivee during the September 8, 2010 incident.

Hoskins next argues that lseentitled to qualified immunity on Burgin’s excessive
force claim. Under Eighth Ciuit law, “[g]ualified immunityprotects government officials
performing discretionary functiorisom liability for damages slong as ‘their conduct does not

violate clearly established stabay or constitutional rights offhich a reasonable person would



have known.”” Curry v. Crist 226 F.3d 974, 977 (8th Cir. 2000) (quotidgrlow v. Fitzgerald
457 U.S. 800, 818 (1982)). The court employs@-part inquiry “to determine whether a
lawsuit against a public officialleging a constitutionaiolation can procegin the face of an
assertion of qualified immunity.Serna v. Goodnd67 F.3d 944, 951 (8th Cir. 2009). Courts
are to “consider whether, takenthre light most favorable to ¢hparty asserting the injury, the
facts alleged show the officer's condwlated a constitutional right.Td. at 951-52 (citation
omitted). Further, courts ask whether the right was clearly establithext.952. “Unless the
answer to both of these questions is yes, thendants are entitled to qualified immunity.”
Krout, 583 F.3d at 564.

The Court has found that genuine issues denel fact exist as to whether Hoskins
applied excessive force maliciously and stckdly on September 8, 2010. The law is well-
established that a malicious asatlistic use of force by a prisofficial against a prisoner, done
with the intent to injue and causing actual injury, is enouglestablish a violation of the Eighth
Amendment’s cruel and unual punishment clause&see Hudsorb03 U.S. at 9-10. Thus,
Hoskins is not entitled to qualified immunityn Burgin’s excessive force claim and Hoskins’
Motion for Summary Judgent will be denied as to this claim.

B. Crue Conditions Claim (Count 11)

Burgin contends that Hoskins, in falgelaiming that Burgin had swallowed drugs,
maliciously and sadistically caused Burgin’aggment in a dry cell for ten days, where he was
shackled and bound, and subjected to the indignibawing his bowel movemés searched.

“The Eighth Amendment prohibits punishments that deprive inmates of the minimal
civilized measure of life’'s necessitiesSmith v. Copeland®7 F.3d 265, 268 (8th Cir. 1996). In

order to support an Eighth Aendment violation, a prisonarust prove the existence of
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objectively harsh conditions of confinement, togetwith a subjectivelgulpable state of mind
by prison officials in condoningr creating the condition€Choate v. Lockhayt7 F.3d 1370,
1373 (8th Cir. 1993).

Hoskins argues that he is entitled to judgton Burgin’s cruel conditions claim because
Hoskins had no authority over thenditions of Burgin’s confineent in the “dry cell,” nor did
he have authority to order Burgin to benfined in the dry cell at all.

Burgin acknowledges that Hoskins was diogctly involved inthe decision to place
Burgin in the dry cell, yet contends that hiaggment in the dry cell wahe direct result of
Hoskins’ unlawful actions. Bung contends that, if Hoskins tianot initiated the contact with
Burgin and brought the false drudegjations against him, then no use of the dry cell would have
been considered by tipeison administrator.

“Liability under section 1983 requires a caus® to, and direct responsibility for, the
deprivation of rights.”"Mayorga v. Missouri442 F.3d 1128, 1132 (8th Cir. 2006).

Hoskins testified that a dry cell is “an empsll without a toilet.” (Doc. 42-2 at 31.) A
mattress is brought in at niglitom 10:00p.m until 6:00 a.nld. at 32. When the inmate has to
use the restroom, a “porta-potty” is brought into the delll. The purpose of the dry cell is to
allow prison staff to retrieve contraband from the inmate’s bowel movemientst 31. Even
though Hoskins did not directlygde him in the dry cell or oversee his confinement in the dry
cell, Hoskins had to know thatshallegation that Burgin had sliaved drugs would lead to his
confinement in the dry cell. If Burgin hadfict swallowed drugs, hisonfinement to the dry
cell for ten days would be reasonable. In taise, the Court has foundatha genuine issue of
material fact exists as to whether Hoskins egabéxcessive force maliciously and sadistically on

September 8, 2010. It is undisputkdt it was Hoskins’ actionsahcaused Burgin to spend ten
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days in the dry cell. Thus, a genuine issue of natact exists as tavhether Hoskins violated
Burgin’s Eighth Amendment rights by causing hesitnement in the dry cell for ten days.

The Court further finds that Hoskins is not #ad to qualified immunity as to this claim
because a genuine issue of material fact esit® whether Hoskins violated Burgin’s Eighth
Amendment rights, and the law concerning imgssible conditions of@nfinement is clearly
established.See Rhodes v. Chapmdb2 U.S. 337, 347 (1981).

C. State Law Assault and Battery Claim (Count I11)

Burgin alleges that Hoskins’ actionstimowing Burgin to the ground and beating,
choking, and pepper spraying him without neegrovocation was done maliciously and
sadistically to cause harm aodnstituted the tort of assaalthd battery under Missouri law.

Hoskins contends that he is entitled to@#i immunity on Burgin'sstate law assault and
battery claim because he was acting in his officegdacity and within thecope of his authority
as a member of the search team at SECC. iH®skgues that he was executing a search on an
offender who he believed to be in possessiatanigerous contraband aacted in front of two
other officers with identical missions.

Burgin argues that Hoskins is not entittedfficial immunity because he acted in bad
faith or with malice. Burgin points out thattr@dugh Hoskins claims that he acted in front of
two other officers, Hoskins has not submitted any evidence from those two officers to support his
account and refute Burgin’s allegations.

“Under Missouri law, the official immunity doctrine protects public officials from
liability for injuries arising out of their discret@ry acts or omissions, but not from liability in
claims arising from their perforance of ministerial acts.Reasonover v. St. Louis Cnty., Mo.

447 F.3d 569, 585 (8th Cir. 200@)ted case omitted). Official immunity does not apply,
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however, to discretionary acts danebad faith or with maliceld.; Twiehaus v. Adglf706

S.W.2d 443, 446 (Mo. 1986) (en banc). “The relevant definition of bad faith or malice in this
context ordinarily contains a requiremertactual intent t@wause injury.” Twiehaus 706

S.W.2d at 447. An allegation of “malicious metigr purpose or of conscious wrongdoing” is
sufficient under Missouri law to preclude aggliion of the officiaimmunity doctrine.See id.

In this case, Burgin alleges that Hoskawsed maliciously in committing the intentional
torts of assault and battelopsed on his actions thfrowing Burgin to the ground and beating,
choking, and pepper spraying hinitlout need or provocation. &ke allegations describe a
conscious abuse of official duty and power vihfiall within the scope of malice or bad faith.
Under these circumstances, whetbicial immunity applies is a question of fact which must be
considered by the jurySee Blue v. Harrah’s North Kansas City, LLX70 S.W.3d 466, 479-80
(Mo. Ct. App. 2005) (summary judgment inappropriate where facts created a genuine dispute
about whether officer acted in bad faith or wathlice in making arrest, thereby precluding him
from claiming official immunity, and issue wdor jury). Hoskins’ Motion for Summary
Judgment on Burgin’s state law claims on the bafsgdficial immunity will therefore be denied.

Accordingly,

IT ISHEREBY ORDERED that Defendant’s Motiofor Summary Judgment is
denied.

IT ISFURTHER ORDERED that this matter will be $dor trial after a telephone

conference with the parties is held a date to be determined.

/s/ Abbie Crites-Leoni
ABBIE CRITES-LEONI
UNITEDSTATESMAGISTRATE JUDGE

Dated this 21 day of December, 2015.
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