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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
SOUTHEASTERN DIVISION

MICHAEL E.FOSTERSR., )
)
Plaintiff, )
)
V. ) Case No. 1:13-CV-49-JAR
)
CAROLYN COLVIN, )
ACTING COMMISSIONER OF SOCIAL )
SECURITY, )
)
Defendant. )

MEMORANDUM AND ORDER

This is an action under 42 U.S.C. § 405(g) jicdicial review ofthe Commissioner of
Social Security’s final decision denying MichaeFaster's (“Foster”) adpcation for disability
insurance benefits under Title Il of the c&d Security Act on March 17, 2010, alleging a
disability beginning January 1, 2008. (Tr. 17.) Eosilleges disability due to back problems,
feet problems, obesity, anxiesnd depression. (Tr. 62, 135.)

l. Background

On March 17, 2010, Foster completed hisliappon for disability insurance and SSI
benefits. (Tr. 17.) The Social Security Adnsination (“SSA”) denied Foster’s application for
benefits and he filed a timely request for a hearing before an Administtatw Judge (“ALJ").
(Tr. 67-68.) The SSA granted $ter’'s request andrearing was held on February 1, 2012. (Tr.
17.) The ALJ issued a written decision on Mualflg 2012, upholding the denial of benefits. (Tr.
17-24.) Foster requested a review of the AldEsision by the Appeals Council. (Tr. 13.) On

January 10, 2013, the Appeals Council denied Fostegsest for a review. (Tr. 7-9.) Foster
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submitted additional documents to the Appe@tsuncil, including records from St. Francis
Medical Center dated April 27, 2012 through DebenB31, 2012. (Tr.5.) On January 18, 2013,
the Appeals Council denied Fosteréxjuest for review. (Tr. 1-3.The decision of the ALJ thus
stands as the final dsoon of the Commissioner. See Sims v. Apfel, 530 U.S. 103, 107 (2000).
Foster filed this appeal on Wh 12, 2013. (ECF No. 1.) The Commissioner filed an Answer.
(ECF No. 9.) Foster filed a Brief in Suppoof his Complaint. (ECF No. 11). The
Commissioner filed a Brief in Support of the Answ€ECF No. 14.) Foster filed a Reply Brief
in support of his Complaint. (ECF No. 15.)
Il. Decision of the ALJ

The ALJ determined that Foster met thesgl earnings requirement of the Act as of
January 1, 2008, the alleged ongttisability, and continues tmeet them through September
30, 2012. (Tr. 23.) The ALJ found that Fosted m@ot engaged in subst#al gainful activity
since January 1, 2008, although he had $961 in repeemings for 2009. (Tr. 24.) The ALJ
determined that medical evidence establishedRbater has obesity, degenerative disc disease
of the cervical spineand hypertension, hyperlipidemia, agtyi and depression controlled by
medication, but no impairment orabination of impairments thaheets or equals in severity
the requirements of any impairmdigted in Appendix 1Subpart P, Regulations No. 4. (Id.)
The ALJ found that Foster's allegation of impaénts, either singly or in combination,
producing symptoms and limitatiord sufficient severity to mvent the performance of any
sustained work activity is not credible._ (Id.) The ALJ found that Foster had the residual
functional capacity (“RFC”) to perform the pigal exertional and nemertional requirements
of work, except probably for lihg or carrying more than 303 pounds frequently. The ALJ

found no credible, medically-established mentabtbier nonexertional limitations (Id. (citing 20



C.F.R. 404.1545)) The ALJ also determined that Foster's past relevant work as an auto
inspector, factory laborer, home health aide aneacher did not require the performance of
work-related activities precluded by the limitatsodescribed._(1d. (citing 20 C.F.R. 404.1565))
The ALJ determined that the impairments elsdhbd in this case do n@revent Foster from
performing this past relevant wo (Id.) Finally, the ALJ corladed that Foster had not been
under a disability, as defined the Social Security Act, any time through # date of the
decision. (Tr. 24.)

Foster appeals contending that the ALJciredetermining Foster's RFC because the
ALJ did not rely on any medical evidence, failedctnsider the medicaeverity of Foster’s
impairments, failed to develop the record,damproperly rejectedroster’s testimony. In
addition, Foster claims that the ALJ erred irtetienining that Foster could perform his past
work. The Commissioner contenttgat the ALJ’s decision isupported by substantial evidence
on the record as a whole.
lll.  Administrative Record

The following is a summary of relevant evidence before the ALJ.

A. Hearing Testimony

1. Foster’sTestimony

Foster testified as follows. Foster weémtschool through tenth agie but did not obtain
his GED. (Tr. 32.) Foster attended trudkiving school and obtained his CDL license
approximately 12 years ago. (Tr. 32.) Priohts alleged disability et date of January 1,
2008, Foster had been preaching for approximately 13 years. Id. At the time of his social
security hearing, he was still preaching sernmatrtie New Life Church on Sunday mornings for

30 minutes to an hour. (Tr. 33.) Prior to January 2008, $ter was doing three services a



week, but now he only does one morning a week. 33.) Foster cut back on services because
attendance got low and he was not able tvelethe sermons some weeks because of his
nervous condition. _(Id.) Foster testified thatused to be more active in his preaching. He
used to preach in a jail ministry; he evangelized.) (He used to mow the yard of the church in
a riding lawn mower, but he more recently had tospeneone to do that. (ld.) He said he is not
able to do the job of a preacher because haatavisit sick people itospitals or in nursing
homes. (Id.) Instead, Foster can onlly paople over the phone. (Tr. 33-34.)

Foster claims that he cannot work because of his constant, extreme pain. (Tr. 34.) Foster
has bulged discs and arthritis. ldiso has a nerve issue thas bausing his left hand to lose
muscle. Foster claims that he needs to hameck surgery but he cannot afford it. _(Id.) He
states that his right hamslalso starting to lose muscle strength. (Id.)

Foster testified that the pain in his neclcastant. (Tr. 34.) Foster said that he can
reach out in front of himself and he can reaghover his head without aggravating this pain.
(Tr. 34-35.) Foster testified thhe can “do okay” pushing thingsiifis “not heavy.” (Tr. 35.)
Foster said he cannot pushgracery cart. (Id.)

Foster testified that also he has pain is low back. (Tr. 35.) He also suffers from
lumbar spine strain that causes his “rightiscle” to remain swollen and makes his body
crooked. (Id.) He was in awheeler accident when he wasl the doctors cannot otherwise
find the cause of this problem._(Id.) He sthé pain in his back is constant but becomes
exacerbated by standing or sitting for a long timout moving. (Tr. 35-36.) He can sit for
less than 30 minutes before hickdegins to hurt.(Tr. 36.) He can onlgtand for about five
minutes before he starts braath heavy and sweating._ (Id.) H®metimes gets sick to his

stomach because the pain in his lower back is so bad. (Id.)



Foster also has a lot of painhrs knees and hips. (Tr. 36T)he pain in his knees started
within the last year. _(Id.He can stand long enough to maksaadwich and he gets too out of
breath to use stairs. (Tr. 36-37e has seven or nine stepet house and he finds it difficult
get from the house to the car. (BZ.) Foster has nerve damagehis feet, or radiculopathy.
(Id.) He had red spots on his legsrr blood vessels popping. (Tr. 37-38.)

Foster has been trying to lose weightr. @.) Foster weltgs 401 pounds._(1d.)

Foster has had problems with anxiety and eegion for 20 years. (Tr. 39.) His anxiety
limits his ability to remember things, he gets short tempered, and it makes him want to run away.
(Tr. 39-40.) He has been having major anxidgtgcks since December. (Tr. 40.) Foster does
not sleep well at night._(Id.)

Foster lives in a house with hagfe and four sons. (Tr. 41.foster’s wife is the manager
of a fast food restaurant andopides the household income. (#.) Foster cannot play ball
with his sons. (Tr. 41.) Heannot work on cars._(ld.)

Foster uses a computer at his home and doekawve difficulty withthat, other than he
cannot type with his lethand. (Tr. 41.)

Foster testified that he watches televisairhome but usually cannot finish a program
due to lack of interest. (Tr. 42.)

Foster's medications make him sleepy arehlv (Tr. 43.) His doctor gave him some
Neurotonin for his nerve pain(ld.) The doctor increasedshanxiety medication._(ld.)

B. Medical Records

Foster’s relevant medical rects are summarized as follows:

From January 4, 2005 through December 31, 2005teFobtained care from Bloomfield

Family Clinic where he was diagnoseavith and treated for morbid obesity,



hypertriglyceridemia, hyper cholesterolemia, atyi dyslipidemia, elevatdiver enzymes, high
blood pressure, chronic migraine headache, oftsteusleep apnea, chronic pain (secondary to
arthritis), generalized musculoskeletal ached @ains (especially in the lower extremities,
secondary to excessive ght), right hip pain, dyssomniasondary to pain and mood disorder
and GERD. (Tr. at 435-53.)

From January 11, 2006 through August 27, 2010, Foster obtained care from Family
Medical Care. He was diagnosedidreated with neck pain, chranback pain likely related to
obesity, shoulder pain, muscle spasms, morbigibhechronic anxiety, obstructive sleep apnea,
and GERD. (Tr. at 269-79.)

From February 12, 2007 through March 18, 2008, Foster received treatment from
Advanced Pain Center. (Tr. at 337-46, 354-3B-433.) Foster was diagnosed with migraines
and intervertebral disc disorders. (Id.)

On December 11, 2007, Foster attended a méwialkh clinic atBootheel Counseling
Services. (Tr. 348-52.) Foster reported thiatmain problem was “anxiety.” (Tr. 348.) The
clinical therapist diagnosed Foster with getlizeal anxiety disorder, oderate and depressive
disorder, moderate. (Tr. 350.) Fosteas assigned a GAF score of 65. (Tr. 350Boster
attended only one counsadi session. (Tr. 351-52.)

On August 29-30, 2010, Foster sought emergdaneatment at the Southeast Medical

Hospital. (Tr. 243-255.) Foster was diagad with atypical chéspain, hypertension,

! The Global Assessment of Functioning Scale (iR psychological assessment tool wherein
an examiner is to “[c]Jonsider psychologi, social, and ocgational functioning on a

hypothetical continuum of mentaéalth-illness”; it does “not slude impairment in functioning
due to physical (or environmeljtéimitations.” Diagnostic ad Statistical Manual of Mental
Disorders (DSM-1V), 32 (4th ed. 1994). @GAF score of 61-70 indates “[sJome mild

symptoms (e.g., depressed mood and mild insonenisdme difficulty in social, occupational,

or school functioning (e.g., occasional truancy, or theft within the household), but generally
functioning pretty well, has some meaninghterpersonal relatnships.”_DSM-1V 32
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hyperlipidemia, anxiety, depression, lumbadicalopathy, morbid obesity, and leaky heart
valve. (Tr. 244, 248.) All testwere negative for cardiovasauldisease. (Tr. 20, 243-44, 247-
50, 252-54.) A CT scan of Foster's brain did rmt#gmonstrate any irregularities, after he
complained of headaches. (Tr. 20, 248, 254.)

From September 15, 2010 through Decenitier2011, Foster received care from Cross
Trails Medical Center. (Tr. 295-331.) Waltadam, M.D. diagnosed and treated Foster for
obesity, chronic neck and lower back pain, depion, anxiety, paresthagor the bilateral upper
extremities to the point of muscle wasting atcbphy, cervical radiculopathy, chest pain, and
bilateral knee pain. (Tr. at 298, 303, 305, 308, 311, 32d.,) The records generally reveal that
Foster's medications controlled his symptoaisanxiety and depression. (Tr. 296, 303, 310,
317, 327, 330-31). A letter dat&kptember 27, 2011, describes leind muscle wasting but
there were no further complaints of this ciiod. (Tr. 305.) Dr.Walter Adam diagnosed
Foster’s back pain as lumbago November 28, 2011. (Tr. 296.)

On October 8, 2010, non-examining, condiy&a physician James Morgan, Ph.D.,
reviewed Foster’s medical recard (Tr. 256-67.) Dr. Morgafound that Foster’'s impairments
were not severe. (Tr. 256.) He determined Hoster suffered from anfattive disorder and an
anxiety-related disorder(ld.) Dr. Morgan determined th&bster suffered from depression and
anxiety, which were non-severe. (Tr. 259-60, 26BJ). Morgan stated that Foster was only
mildly limited in maintaining social functionand was not otherwise limited. (Tr. 264.) Dr.
Morgan noted that Foster had no history ofpitalization or specialized outpatient care for
mental impairments. (Tr. 266.) Dr. Morgarated that Foster said that his depression and
anxiety were not the reasons that he was urtablerk and his functiomeports do not indicate

severe limitations. (1d.)



On August 12, 2011, Foster underwent a Cansof his cervical spine at Southeast
Medical Hospital. (Tr. 290-91.) The CBcan revealed significaimhage degradation at the C5-
C6, C6-C6 and C7-T1,; posteridisc bulging at C5-C6, but theewas believed to be adequate
space remaining within the spinal canal and botérvertebral foramen; focal spur projecting
from the midline to the right ahe midline off the upper aspeaft C6, which may be impinging
slightly upon the adjacent thecal sac; at C6-@rdlwas a moderate degidebroad-based disc
bulging, if not disc herniation and associated alpstenosis; there was possible moderate degree
of disc bulging at C7-T1 with image degréida and possible spinatenosis. (Id.)

On November 23, 2011, Foster was seencati®ast Missouri Hodal for a follow-up
appointment. (Tr. 285.) The phgimn noted that Foster sufferédrom 5 degrees levoscoliosis
mid lumbar spine; mild 10% anterior wedgingloiver thoracic spine, tke contiguous levels;
but the lumbosacral spine was otheewvithin normal limits. (Tr. 287.)

On January 4, 2012, Ben Lanpher, Ph.D., paréat a psychological evaluation of Foster
at the request of the Stoddard County FarSilypport Division for the purpose of assessing his
need for medical benefits. (Tr. 333-36.) star’s medications were Fluoxetine, Clonazepam,
Cymbalta, Methocarbarnol, Phentermine, Hyafrdone-Acetaminope, and Prozac. (Tr. 333.)
Dr. Lanpher diagnosed Foster with major depiee disorder, recwent, severe without
psychotic features, generalizedkeaty disorder, panic disord&ith agoraphobia, and a GAF of
48. (Tr. 3353 Based upon his evaluation, Dr. Lanphescdined that Fostevas moderately
impaired in his ability to understand and remembhstructions and sustaiconcentration. (Tr.
336.) He also determined that Foster was maelgrao markedly impaed in his ability to

interact socially, and adapt s environment. _(Id.)

2 A GAF score between 41 and 50 indicates “jsjgs symptoms (e.g., suicidal ideation, severe
obsessional rituals, frequent shifipig) or any serious impairmeim social, occupational, or
school functioning (e.g., no friends, unatidekeep a job).” DSM-IV 32.
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On April 27, 2012, Foster hadMRI of the lumbar spine &t. Francis Medical Center.

(Tr. 463.} The MRI noted that there was diffusengenital narrowing of the central canal and a
shortening of the pedicles. (ld.) There was no ceo#iadl stenosis with tHembar spine. (Id.)
There was mild central stenosis seen at tivetdhoracic spine at the T11-T12 level secondary
to disc bulge with the thecal sac reduced to approximately @+h0AP. (Id.) There was no
spondylolisthesi$. (Id.)

On December 31, 2012, Foster had a MRthaf cervical spine &bt. Francis Medical
Center. (Tr. 461.) The MRI revealed that Foster had mild to moderate C6-C7 central spinal
canal stenosis secondary to a broad-based teh$@ protrusion with minor left hemi cord
flattening; mild C5-6 central spinal canaksbsis secondary to a disc/osteophyte complex
eccentric right with minor right hemi cord flattening, mild C5-6 central spinal canal stenosis; no
overt foraminal stenosis; and mild multilevakcet hypertrophy. (Tr. 461.) On December 31,
2012, Foster had a MRI of the thoi@spine at St. Francis Mediddenter. (Tr. 462.) The MRI
revealed that Foster had broaased disc/osteophyte complexratl-T12 that causes minor cord
flattening and mild central canal stenosis; digecniation at T5-6, T6-7, and T8-9 that causes
cord deformity; no associated central spinalatastenosis; and minor chronic anterior wedge
deformity of T8, chronic mid and lower thamic Schmorl’s nodes, and not acute thoracic

vertebral compressiondcture. (Tr. 462.)

¥ On January 2, 2013, after the denial of his disahiliym, Foster filed a motion to add new and
material evidence that included his records fi®imFrancis Medical Center. (Tr. 460-63.) This
was granted.

* Spondylolisthesis is a condition in which one bangour back (vertebra) slides forward over
the bone below it. It most often occurs in thedo spine (lumbosacral area). In some cases, this
may lead to your spinal cord or nerve rdm¢sng squeezed. This can cause back pain and
numbness or weakness in one ohdegs. In rare cases, it cas@lead to losing control over
your bladder or bowels. See http://www.webaom/arthritis/tc/spondylolisthesis-topic-
overview.



IV. Legal Standard

Under the Social Security Act, the Commisgr has established a five-step process for
determining whether a person is disabledC2B.R. 88 416.920, 404.1529. “If a claimant fails
to meet the criteria at any stepthe evaluation of disability, th@ocess ends and the claimant is

determined to be not disabled.” Goff v. fahart, 421 F.3d 785, 790t(BCir. 2005) (quoting

Eichelberger v. Barnhart, 390 F.3d 584, 590-91 (8thZLi04)). In this sguential analysis, the

claimant first cannot be engaged‘substantial gainful astity” to qualify for disability benefits.
20 C.F.R. 88 416.920(b), 404.1520(b). Second, the aimast have a severe impairment. 20
C.F.R. 88 416.920(c), 404.1520(c). The Social 8scéct defines “severe impairment” as
“any impairment or combination of impairmentsietn significantly limits [claimant’s] physical
or mental ability to do basic work activities ... 1. “The sequentiavaluation process may be
terminated at step two only when the clainfgmmpairment or combination of impairments
would have no more than a minimal impact on fisher ability to work.” Page v. Astrue, 484

F.3d 1040, 1043 (8th Cir. 2007)uating Caviness v. Massanag50 F.3d 603, 605 (8th Cir.

2001).

Third, the ALJ must determine whether thailant has an impairment which meets or
equals one of the impairments listed ie Regulations. 20 C.F.R§ 416.920(d), 404.1520(d);
Part 404, Subpart P, Appendix 1. If the claimaad one of, or the medical equivalent of, these
impairments, then the claimant is per se dsabkithout consideration of the claimant’s age,

education, or work history. Id.

10



Fourth, the impairment must prevergiohant from doing past relevant work20 C.F.R.
88 416.920(e), 404.1520(e). At this stiye burden rests with the ala@nt to establish his RFC.

Steed v. Astrue, 524 F.3d 872, 874 n.3 (8th ZM08); see also Eichelberger, 390 F.3d at 590-

91; Masterson v. Barnhart, 363 F.3d 731, 737 @ith 2004). RFC is defined as what the

claimant can do despite his or her limitagp 20 C.F.R. 8§ 404.1545(a), and includes an
assessment of physical abilities and mental impents. 20 C.F.R. § 404.1545(b)-(e). The ALJ
will review a claimant’'s RFC and the physical andntal demands of the work the claimant has
done in the past. 20 C.F.R. § 404.1520(f). If it is found that the claimant can still perform past
relevant work, the claimant witiot be found to be disabledd.; 20 C.F.R. § 416.920(a)(4)(iv).
If the claimant cannot perform past relevewatrk, the analysis proceeds to Step 5.

At the fifth and last step, the ALJ consid#rs claimant’'s RFC, age, education, and work
experience to see if the claimant can made adjustment to other work. 20 C.F.R.
8§ 416.920(a)(4)(v). If it idound that the claimant cannot make an adjustment to other work, the
claimant will be found to be disabled. Ideesalso 20 C.F.R. § 416.920(gAt this step, the
Commissioner bears the burden“pyove, first that the claimant retains the RFC to perform
other kinds of work, and, second that other wexists in substantial numbers in the national

economy that the claimant islakto perform.” _Goff, 421 F.3d at 790; Nevland v. Apfel, 204

F.3d 853, 857 (8th Cir. 2000). The Commissionestnprove this by substantial evidence.

Warner v. Heckler, 722 F.2d 428, 431 (8th Cir. 1983).

If the claimant satisfies all of the criterid the five-step sequential evaluation process,

the ALJ will find the claimant to be disabled:The ultimate burden opersuasion to prove

® “Past relevant work is work that [the clainihhas done within the past 15 years, that was
substantial gainful activityand that lasted long enough for [itlaimant] to learn how to do it.”
Mueller v. Astrue, 561 F.3d 837, 841 (8th G009) (citing 20 G=.R. § 404.1560(b)(1)).

11



disability, however, remains with the claimantld.; see also Harrig. Barnhart, 356 F.3d 926,

931 n.2 (8th Cir. 2004) (citing 68 Fed. Reg. 51153, 51155 (Aug. 26, 2003)).
This court reviews the deamsi of the ALJ to determine whedr the decision is supported

by “substantial evidence” in thecord as a whole. See Smit. Shalala, 31 F.3d 715, 717 (8th

Cir. 1994). “Substantial evidence is less tlaapreponderance but is enough that a reasonable

mind would find it adequate taport the Commissionertonclusion.”_Krogmeier v. Barnhart,

294 F.3d 1019, 1022 (8th Cir. 2002); see also Coxstrue, 495 F.3d 614, 61(8th Cir. 2007).

Therefore, even if a court finds that theraipreponderance of the evidence against the ALJ's
decision, the ALJ’s decision must b#firmed if it is supported bgubstantial evidence. Clark v.

Heckler, 733 F.2d 65, 68 (8th Cir. 1984). In Bland v. Bowen, 861 F.2d 533, 535 (8th Cir. 1988),

the Eighth Circuit Courof Appeals held:

[tlhe concept of substantial evidence is something less than the weight of the
evidence and it allows for the possibildf drawing two inconsistent conclusions,
thus it embodies a zone of choice witlwhich the Secretary may decide to grant

or deny benefits without beirgyibject to reversal on appeal.

As such, “[the reviewing court] may not reverserely because substantial evidence exists for

the opposite decision.”_Lacroix v. Barnhart, 468d 881, 885 (8th Cir. 2006) (quoting Johnson

v. Chater, 87 F.3d 1015, 1017 (8th.(i996)). Similarly, the ALdlecision may not be reversed
because the reviewing court would have detittee case differently. Krogmeier, 294 F.3d at
1022.
V. Discussion

Foster asserts two errors on appeal. Firgtdfalaims that the ALJ erred in determining
his RFC. Specifically, Foster claims thaetALJ improperly evaluatk Foster’s credibility,
improperly determined whether Foster's impants were severe and failed to adequately
develop the record regarding Foster's impairrmeBecond, Foster contends that the ALJ erred

12



in determining that Foster could perform histpaork. The Commissioner contends that the
ALJ properly evaluated Fostertsedibility, determined his RF@nd severe impairments, and
developed the record. In addition, the Commossr claims that the ALJ properly determined
that Foster could perform his past relevant work.

A. Residual Functional Capacity

The ALJ found that Foster’s physical impairments were as follows:

The claimant does not have most of the signs typically associated with chronic,
severe musculoskeletal pasuch as muscle atrophy, rpistent or frequently
occurring muscle spasms, obvious aynsistently reproducle neurological
deficits (motor, sensory, aeflex loss) or other signsf nerve root impingement,
significantly abnormal x-rays or other diagnostic tests, positive straight leg
raising, persistent inflammatory signsegt, redness, swelling,cet, or bowel or
bladder dysfunction. The medical eviderestablishes no inability to ambulate
effectively or to perform fine and gss movements effectively on a sustained
basis due to any underlyimgusculoskeletal impairment. The claimant requires
no cane, crutches, or other asisie device to stand or walk.

(Tr. 21-22.) Based upon these impairments,AhJ determined that Foster had the RFC
to perform the physical and nonexertional requeats of work except probably for lifting and
carrying more than 30-40 pounfitequently. (Tr. 24.)

The ALJ found that Foster’s mental impairments were as follows:

The claimant’s basic abilities to thinknderstand, communicate, concentrate, get
along with other people, make normal juodents and decisions, adjust to work
setting changes, and handle normal wetiess have never been significantly
impaired on any documented long-term basis. There have been no documented
serious deterioration in hmersonal hygiene or habits, daily activities or interests,
effective intelligence, reality contadhhought processes, memory, speech, mood
and affect, attention span, insight, ohaeior patterns over any extended periods
of time. The claimant has never bedascribed as chronically suicidal or
psychotic at all. He has required ny@satric hospitalizatin or similar drastic
intervention. The claimant has no long-tesmsustained course of mental health
treatment from a psychiatrist, psycbgist or other matal health care
professional, as might be expectedsofmeone with a genuinely severe chronic
mental impairment.

13



(Tr. 22.) Accordingly, the ALJ determineithat there were “no credible, medically-
established mental or other nongianal limitations.” (Tr. 24.)

Foster argues that the ALJ failed to rely any medical evidee to support his RFC
determination, the ALJ substituted his own opinion for medical evidence and that the evidence
supports the presence of disaflilimitations. In addition, Fostelaims that the ALJ did not
follow the Social Security Rulings that requiteat an ALJ specify what medical evidence he
relied on in forming the RFC and how thatdance supported the limitations included in the
RFC. (ECF No. 11 at 8 citing Social Satu Ruling (“SSR”) 96-8 (“The RFC assessment
considers only functional limitations and redioos that result from amdividual's medically
determinable impairment or combination of mmments, including the impact of any related
symptoms.”)). Foster also asserts that thel Adiled to elicit a medical opinion to determine
Foster's RFC, whichequires reversal.

RFC is defined as what the claimant carddepite his or her limitations, and includes an
assessment of physical abilities and raemhpairments. 20 C.F.R. 88 404.1545, 416.945. The
RFC is a function-by-function assessnt of an individual’s abilityo do work related activities
on a regular and continuing basis. SSR 96—-8p, IMR&74184, at *1 (July 2, 1996). It is the
ALJ's responsibility to determine the claimaREC based on all relentievidence, including
medical records, observations of treating physicaartsthe claimant's own sleriptions of his or

her limitations._Pearsall v. Massanadt?4 F.3d 1211, 1217 (8th Cir.200@jting Anderson v.

Shalala 51 F.3d 777, 779 (8th Cir.1995"Although the ALJ bears thprimary responsibility
for assessing a claimant's [RFC] based on alVagieevidence, a claimasafRFC] is a medical

guestion, Hutsell v. Massana29 F.3d 707, 711 (8th Cir.2001) (of Lauer v. Apfel, 245 F.3d

700, 704 (8th Cir.2001)). Thereforan ALJ is “required to coider at least some supporting
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evidence from a [medical] professional.” Lau245 F.3d at 704. An RFC determination will be

upheld if it is supported by substetevidence in the record. S&@ox v. Barnhart, 471 F.3d

902, 907 (8th Cir.2006).

The Court finds that the ALJ’'s finding thd&toster's mental conditions were well-
controlled and that he had no mantestrictions is sufficienthsupported in the record. With
respect to Foster's mental impairments, the Akl that Foster’'s anxiety and depression were
adequately controlled by medimn, and this is supported inglmecord. (Tr. 24, 438, 296.) On
December 22, 2007, Foster was assigned a GAF 65, which indicates only mild difficulty with
social and occupational functiong. (Tr. 19, 350) The ALhoted that Foster's mental
functioning was quite stable according to recdrden Cross Trails and from Nurse Petigo and
others. (Tr. 22.) For example, on OctoBBrand December 20, 2011, Dr.e8n at Cross Trails
Medical Center reported that Foster wastaa@d cooperative, had normal mood and affect, no
depression anxiety or agitation, n@l attention span and concentration, and denied suicidal or
homicidal thoughts. (Tr. 315, 320.) The Alacknowledged that Dtanpher performed an
examination on January 4, 2012 and found that Fbstdisevere mental restrictions, but the ALJ
discounted that opinion as an inaccurate one-agsessment. (Tr. 22.) The ALJ noted that
there has never been any documented long-termindesgion that Fosteis restricted in his
“basic abilities to think, undstand, communicate, concentraggt along with other people,
make normal judgments and decisions, adjustutime work setting changeand handle normal
work stress[.]” (Tr. 22.) Likewise, the ALJ stated that there had been “no documented serious
deterioration in his personal hygeor habits, daily actities or interests,feective intelligence,
reality contact, thought processes, memory, spe@ood and affect, attention span, insight, or

behavior patterns over any exteddeeriod of time.” (Id.). Ta ALJ recognized that Foster had
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never been described as suicidal or psychatid.) The ALJ explained that Foster never had
been hospitalized or had any otlsenilar treatment for his mentaéalth. (1d.) In fact, the ALJ
noted that Foster had never received any long-trstained course of mental health treatment
from a psychiatrist, psychologisty other mental health professal. (Id.) Further, the ALJ
commented that Foster did not appear to reaweobvious signs of geession, anxiety, memory
loss, or other mental disturbance at the heariidd.) Thus, the ALJ found that Foster had not
presented any credible, medically-establishedtaieor mood disordethat would prevent him
from doing any ordinary jobs, includy his prior employment._(Id.Jurther, the ALJ stated that
even if Foster were “severely” depressatitsi December 2011, there was no reason to believe
that level of depression/anxiety svaot treatable or that it woulse at an incapacitating level for
the continuous period of twelve months or lontt is required for a finding of disability under
the Social Security Act._(Id.)

The ALJ also concluded Foster’s failureseek regular, frequent treatment undermined
his credibility that he suffers from a severepairment. Likewise, the evidence indicated that
Foster sought limited treatment and that mdtoausage was effective in controlling severe
symptoms. Finally, the ALJ noted that Fostexd not suffered any severe breakdowns or
episodes of decomposition, which also indicate that his condition is not severe. The ALJ
concluded Foster’s impairmerttad and could be controlled byedication or treatment, which
precluded a finding he suffered from a disabilifyhus, notwithstandingoster's one GAF score
of 48, the record supports the ALJ’s determination that he does not suffer from a severe mental
impairment.

With respect to physical regitions, however, the Courtrfils that the record does not

substantially support the RFC assigned by the ALle ALJ determined that Foster’s physical
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activities were not restricted, or were restriadety by his choice. (Tr. 22.) The ALJ ultimately
concluded that Foster had the RFC to penféhe physical and nonexemnal requirements of
work except “probably for lifting or carrying motkan 30-40 pounds frequently.” (Tr. 24.) In
support of this finding, the ALJ noted that Foster was hospitalized for only one day in August
2010 for chest pain and all testsrev@egative for cardiovascularsdase. (Tr. 20.) Likewise, a
CT scan of Foster’s brain was negative for abpormalities. (Tr. 20.) The ALJ noted that on
September 27, 2011, Foster had left hand muscle wasting according to Dr. Adam, but that
complaint did not continue in the medical records. (Tr. 20.) The ALJ referenced that on
November 28, 2011, Dr. Adam diagnosed Fosteacklpain as mere lumbago. (Tr. 20). The
ALJ determined that Foster had, at worst, some nadelelisorder of the cewal spine. (Tr. 21.)
The ALJ noted that there was no documentedesndd of any specific arthritis affecting the
lumbosacral spine, although tlA¢.J noted that Foster undoubtedyffered more pain than a
man of normal size. _(I1d.) The ALJ stated ttizgre was no evidence of any muscle wasting
disease or peripheral neuropathyaimy upper or lower extremity(ld.) The ALJ discerned that
Foster’'s headaches had decrdasignificantly since his sleepraea was diagnosed and treated
in 2005. (Tr. 21.) Likewise, ehALJ concluded that Fosterdeep apnea, hypertension, and
hyperlipidemia all were well controlled by medicatiofid.) The ALJ statethat Foster did not
have any diagnosed heart or ludgease. (Id.) The ALJ deteined that none of Foster’s
physical impairments resulted in significant letegm limitations or comlcations. (Id.)

The ALJ also acknowledged that Foster is veingse. (Tr. 21.) Although obesity is a
medically-determined impairment that must bieyeevaluated along with all other impairments,
it is not a separate impairment that canlifpane for disability under its own Appendix 1

listing. See Social Security Rug 02-01p (“There is no specificvel of weight or BMI that
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equates with a “severe” or a “not severe” impeant.”) The ALJ nevertheless held that there
was no credible evidence that “the obesity, algfiocontributing to some diminution in ordinary
mobility and stamina, reduced Foster’s overaihctional abilities, either by itself or in
combination with other medically-established innpeents in this case,” any further than the
RFC the ALJ already determined. (Tr. 21.)

The ALJ asserted that no doctor who has treatezkamined Foster has stated that he is
disabled or totally or seriously incapacitated.r. @1.) The ALJ asserted that “[n]Jo doctor has
placed any specific long-term limitations on the mlant’s abilities to stad, sit, walk, bend, lift,
carry, or do other basic exemial activities.” (Id.)

The ALJ also based his determination on Foster's lack of any surgeries or inpatient
hospitalizations in ent years. (Tr. 21.) Foster alsalhmet attended a pain management clinic
since March 2008._(1d.)

Although the ALJ stated that no doctor eveagald any restrictions on Foster, Foster
points out that he was given thestrictions of limiting lifting (foor to waist) to 15-20 pounds,
no squatting, kneeling, or climbing, and avoid timig activities which mga cause knee to lock
or give way, and no frequelfitting over 15-20 pounds by Dr. AbdiN. Naushad. (Tr. 379-80.)

In addition, Dr. Adams instructdéoster to avoid activiis that increase discomfort. (Tr. 330.)
Thus, although the ALJ acknowledged and discouthedrestrictions pice on Foster by Dr.
Lanpher® the Court finds that the ALJ did not accotiot or address the restrictions placed on
Foster by Dr. Naushad and Dr. Adams. In theeabe of alternative medical evidence, the Court

finds that the physical limitations the ALJ debex for Foster's RFC did not account for all of

®Dr. Lanpher, who performed a psychological easibn of Foster, discerned that Foster was
moderately impaired in his ability to understamtl remember instructis and his ability to
sustain concentration, and moderatelynarkedly impaired in his ability to interact socially and
adapt to his environment. (Tr. 336.)
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his medically-diagnosed limitations. Instead, theu@ finds that the ALJ impermissibly drew

“upon his own inferences from medical repdrtdleviand v. Apfel, 204 F.3d 853, 858 (8th Cir.

2000); Landess v. Weinberget90 F.2d 1187, 1189 (8th Cir.1974); Willem v. Richard$0

F.2d 1247, 1248-49 n. 3 (8th Cir.1974). Therends other evidence irthe record that
specifically evaluates Famts physical functional cagity to perform workelated activities on

a regular and continuing basis. The evidencth@enrecord shows that Foster is obese and has
neck and back problems. Because these limitatiegre not entirely accounted for by the ALJ in
determining his RFC, the Court cannot find that the ALJ's decision as it relates to Foster's RFC
is supported by substartevidence in the records a whole. The Court remands this action to
allow the ALJ to consider and analyze all of thedical evidence to determine Foster's RFC.

In addition, the Court finds #t the ALJ did not properly dermine which of Plaintiff's
impairments, if any, were severe. While the gowgent describes this as merely an “arguable
deficiency in opinion-writing technique” (ECFaN14 at 9), the Court deenot believe that the
ALJ has made a sufficient record regarding whetoster's impairments are severe in this case.
See SSR 85-28, 96-3p (“The evaluation of whetheimgrairment(s) is ‘severe’ that is done at
step 2 of the applicable sequential exaion process set out in 20 CFR 404.1520, 416.920, or
416.924 requires an assessment of the functionally limiting effects of an impairment(s) on an
individual's ability to do basic work activitiep). The ALJ never makes any specific findings
regarding whether Foster's impaients are severe, othéhan his conclusory statement that his
obesity, degenerative disc disease of the cdrsfiae, hypertension, hyperlipidemia and anxiety
and depression do not solely oraambination meet or equal the severity requirements of any

impairments listed in Appendix 1, Subpart P, Retjoies No. 4. (Tr. 24.)This is insufficient.
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The ALJ was required to evaluate how these impairments (either alone or in combination)
limited Foster’s ability to ddasic work activities.

Finally and along the same lines, the Court$ that the ALJ failed to properly develop
the record in this case. As stated, theJAbund that Foster hathe RFC “to perform the
physical exertional and nonexeriad requirements of work, exge probably for lifting or
carrying more than 30-40 pounds frequently.The ALJ here identified no opinion from
physicians, non-treating or non-exaing, that he used to develop Foster's supposed RFC.
“Medical testimony is relevant in determinipgecisely what claimant's physical impediments
are, but it is not conclusive as to the ultimate question concerning whether the claimant's injuries

are so severe that he ipented from doing productive work.Nelson v. Sullivan, 946 F.2d

1314, 1316-17 (8th Cir.1991YAn ALJ is required to obtaindditional medical evidence if the

existing medical evidence is natsufficient basis for a deawsi.” Naber v. Shalala, 22 F.3d 186,

189 (8th Cir. 1994)(citing 20 C.F.R. 8§ 416.927(c)(3)). “But an ALJ is permitted to issue a
decision without obtaining additiohenedical evidence stong as other evidee in the record
provides a sufficient basis for the ALJ's demis? Naber, 22 F.3d at89 (citing 20 C.F.R. 8
416.927(c)(4)). The ALJ does not identify anydical evidence in the record to support the
RFC of “probably ... [no] lifting or carrying moran 30-40 pounds frequiyn” This action is
remanded to the ALJ to developetrecord and provide some medisapport for Foster's RFC.

B. Past Relevant Work

“Step four requires the ALJ to consider wht the claimant retains the RFC to perform
her past relevant work. The claimabears the burden of demonstrgtan inability to return to

her past relevant work.” Pate-Fires v. Astr 564 F.3d 935, 942 (8th Cir. 2009)(citing Steed v.

Astrue 524 F.3d 872, 875, n.3 (8th @008)). “If the ALJ determines the claimant cannot
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resume her prior occupation, the burden shidtsthe Commissioner at step five to show the
claimant is capable of performing other workld. “[Aln ALJ has an obligation to ‘fully
investigate and makexplicit findings as to the physical and mental demands of a claimant's past
relevant work and to compare that with wha thaimant herself is pable of doing before he

determines that she is able to perform her past relevant work.” Groeper v. Sullivan, 932 F.2d

1234, 1238 (8th Cir. 1991)(citing Nimick ®ecretary of Health and Human Sen&87 F.2d

864, 866 (8th Cir.1989)).
The Eighth Circuit has outlined what is analysisequired to determine if a claimant can

perform his past relevant work:

An ALJ's decision that a claimant can ret@o his past worknust be based on
more than conclusory statements. The ALJ must specifically set forth the
claimant's limitations, both physicalnéd mental, and determine how those
limitations affect the claimant's residuahctional capacity. The ALJ must also
make explicit findings regarding the adtydnysical and mental demands of the
claimant's past work. Then, the ALJ should compare the claimant’s residual
functional capacity with the actual demas of the past work to determine
whether the claimant is capable of penfing the relevant tasks. See [Kirby v.
Sullivan, 923 F.2d 1323, 1326-24 (8th Cir. 1991)]. A conclusory determination
that the claimant can perform pasbork, without these findings, does not
constitute substantial evidence that the clainsable to return to his past work.

Groeper v. Sullivan, 932 F.2d 1234, 1238-39 (8th Cir. 1991).

Here, the ALJ did not perform any sort afalysis outlining the job requirements for
Foster’s past relevant work. The only evidenn the record regarding the tasks required by
Foster's former jobs is a vocational report Foster completed for the SSA when he applied for
disability benefits. Although the ALJ referredngeally to the job requirements as provided by
Plaintiff in his work history report (Tr. 20154-65), the ALJ perfoned only a conclusory

determination that Foster could perform tipast relevant work. Although the government
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claims that the ALJ “compared Plaintiff's jakescription to his RF@nd properly found that
these jobs did not require wodktivities precluded by PlaintiffRFC” (ECF No. 14 at 11), the
record before the Court indicates that theJAdame only to the perfunctory conclusion that
Foster could perform his past work as a pastoméhdealth aide, laborer, and auto inspector.
Accordingly, the Court remands this action te #thLJ to determine whether Foster retains the
RFC to perform his past relevant work, partaty in light of thenew records provided by
Foster after his hearing. (T3, 461-63.); 20 C.F.R. 8404.989(a)(1).
VI.  Conclusion

Based on the foregoing, the Court finds that the ALJ’s decision was not based on
substantial evidence ithe record as a whole and sholld reversed and remanded. Upon
remand, the ALJ should re-evaluate Fost®ISC based upon medical evidence, determine
which, if any, if Foster's impairments are severegd more fully develop threcord as it relates
to Foster’'s impairments and RFC. In additidime ALJ must specifically set forth Foster’s
limitations, both physical and mental, and deternhioe those limitations affect whether Foster
retains the RFC to perform his past relevant work.

Accordingly,

IT IS HEREBY ORDERED that this action iIREVERSED AND REMANDED to the
ALJ for a new determination of Foster's RFC angl dibility to perform his past relevant work in
accordance with this Memorandum and Order. pasate Judgment will accompany this Order.

A separate written judgment will be entered on this date in favor of Foster and reversing

and remanding this case for further proceedingsyaunt to sentence foarf42 U.S.C. 8405(g).
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Dated this 19th day of March, 2014.

Aﬂ»aég«

NA. ROSS
ITED STATESDISTRICT JUDGE
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