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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF MISSOURI
SOUTHEASTERN DIVISION

LARRY LASHAWN CARTER,
Plaintiff,
No. 1:13CV159 JAR

V.

UNKNOWN MULCAHY,

S
N—r N N N N N ,

Defendants. )

MEMORANDUM AND ORDER

This matter is before the Court upon thetion of Larry Carter, an inmate at
Cape Girardeau County Jail, for leave to commence this action without payment of
the required filing fee. For the reasonseddielow, the Court finds that plaintiff does
not have sufficient funds to pay the enfiting fee and will assess an initial partial
filing fee of $21.70._Se28 U.S.C. 8 1915(b)(1). Furtimore, after reviewing the
complaint, the Court will order the Clerkissue process or cause process to be issued
on the complaint.

28 U.S.C. § 1915(b)(1)

Pursuant to 28 U.S.C. § 1915(b)(1), a prisoner bringing a civil action in forma
pauperis is required tpay the full amount of the filing fee. If the prisoner has
insufficient funds in his or her prison account to pay the entire fee, the Court must

assess and, when funds exesillect an initial partialifing fee of 20 percent of the
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greater of (1) the average monthly defso# the prisoner’s account, or (2) the
average monthly balance in the prisonextsount for the prior six-month period.
After payment of the initial partial filing fe#he prisoner is required to make monthly
payments of 20 percent of the precedimgnth’s income credited to the prisoner’'s
account. 28 U.S.C. § 1915(b)(2). Thesagy having custody of the prisoner will
forward these monthly payments to thei®lof Court each time the amount in the
prisoner’s account exceeds $10, until the filing fee is fully paid. Id.

Plaintiff has submitted an affidavit and a certified copy of his prison account
statement for the six-month period imdmeely preceding the submission of his
complaint. A review of plaintiff's account indicates an average monthly deposit of
$108.50, and an average monthly batarof less than $108.50. Plaintiff has
insufficient funds to pay the entire filingé. Accordingly, tB Court will assess an
initial partial filing fee of $2170, which is 20 percent of plaintiff's average monthly
deposit.

28 U.S.C. § 1915(e)

Pursuantto 28 U.S.C. § 1915(e)(2)(B),@waurt must dismiss a complaint filed
in forma pauperis if the action is frivolousalicious, fails to state a claim upon which
relief can be granted, or seeks monetahgf from a defendant who is immune from

such relief. An action is frivolous if it “lackan arguable basis in either law or fact.”



Neitzke v. Williams 490 U.S. 319, 328 (1989):; Denton v. Hernan&®z U.S. 25,

31 (1992). An action is malicious if it isxdertaken for the purpose of harassing the
named defendants and not for the purposenaficating a cognizable right. Spencer
v. Rhodes656 F. Supp. 458, 461-63 (E.D.N.C. 1987), a82ab F.2d 1059 (4th Cir.
1987). A complaint fails to state a claihit does not plead “enough facts to state a

claim to relief that is plausible on fisce.” Bell Atlantic Corp. v. Twombl\650 U.S.

544, 570 (2007). Pro se pleadings are entitled to a liberal construction. Thompson

v. Missouri Bd. of Parole929 F.2d 396, 399 (8th Cir. 1991).

The Complaint

Plaintiff brings this action under 42 U.S.&£1983. He allegethat he has had
bloody stools and that defendants have almwed him adequate medical care.
Plaintiff further alleges that he conties to have bleeding issues. Giving the
complaint the benefit of a liberal consttion, the Court finds that the complaint
survives review under 28 U.S.C. § 1915(a) ahould not be dismissed at this time.

Accordingly,

IT IS HEREBY ORDERED that plaintiff's motion to proceed in forma
pauperis [Doc. 2] iISRANTED.

IT ISFURTHER ORDERED that the plaintiff shall pay an initial filing fee

of $21.70 within thirty (30) days of the date of this Order. Plaintiff is instructed to



make his remittance payable“lerk, United States District Court,” and to include
upon it: (1) his name; (2) his prison regisitvta number; (3) the case number; and (4)
that the remittance is f@n original proceeding.

IT ISFURTHER ORDERED that if plaintiff fails to pay the initial partial
filing fee within thirty (30) days of théate of this Order, then this case will be
dismissed without prejudice.

IT IS FURTHER ORDERED that the Clerk shall issue process or cause
process to issue upon the complaint.

IT IS FURTHER ORDERED that, pursuant to 42 U.S.C. 8 1997e(g)(2),
defendants shall reply to plaintiff's claimsthin the time provided by the applicable
provisions of Rule 12(a) of the Federal Rules of Civil Procedure.

ITISFURTHER ORDERED that this case is assigned to Track 5B: Prisoner
Standard.

Dated this 7th day of November, 2013.

AL s

JOH A ROSS
UNITED STATES DISTRICT JUDGE




