
UNI TED STATES DI STRI CT COURT 
EASTERN DI STRI CT OF MI SSOURI  

SOUTHEASTERN DI VI SI ON 
 
MARI E THERESE GLADUE,  )   
      )  
               Plaint iff,     )  
      )  
          vs.     )  Case No. 1: 13-CV-186-CEJ 
      )  
SAI NT FRANCI S MEDI CAL CENTER, )  
      )  
               Defendant .   )  
 

MEMORANDUM AND ORDER  

The plaint iff br ings this act ion assert ing claim s of em ploym ent  discr im inat ion 

and unlawful retaliat ion, in violat ion of Tit le VI I  of the Civil Rights Act  of 1964 (Tit le 

VI I ) , 42 U.S.C. § 2000e, et  seq. ,  and the Age Discr im inat ion in Em ploym ent  Act  

(ADEA) , 29 U.S.C. § 623, et  seq.  Present ly before the Court  are the part ies’ cross-

m ot ions for sum m ary judgm ent , pursuant  to Fed. R. Civ. P. 56(a) .  The issues are 

fully br iefed.1 

I . Background 

Defendant  Saint  Francis Medical Center is a pr ivate, Catholic hospital in Cape 

Girardeau, Missour i.  After hir ing a consult ing firm  to perform  an external review of 

its Educat ion Departm ent  in 2010, Saint  Francis decided to create a new posit ion 

t it led Director of Training and Developm ent .  The Director would, am ong other 

things, spearhead the departm ent ’s efforts to revise and enhance the hospital’s 

m edical educat ion protocols and adopt  best  pract ices. 

                                                 
1Plaint iff responded to defendant ’s or iginal m ot ion for sum m ary judgm ent , but  not  to the defendant ’s 
am ended m ot ion.  Nevertheless, because plaint iff’s response addresses the substance of the 
argum ents in the am ended m ot ion, the Court  will consider the response as if directed to the amended 
m ot ion. 
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Plaint iff Marie Therese Gladue was fift y- two years old during the relevant  

t im e period.  She holds a Bachelor of Arts degree in I nternat ional Studies, a Master 

of Science degree in Training and Organizat ional Developm ent , and a Master of 

Business Adm inist rat ion.  Plaint iff has worked in the field of t raining and 

developm ent  since at  least  1992, but  she had no experience working for a hospital 

before she began working for Saint  Francis. 

Plaint iff was contacted by a recruiter on behalf of Saint  Francis and was 

invited to interview for the posit ion.  She was interviewed by Wayne Sm ith, Steven 

Bjelich, Jeanet te Fadler, Marilyn Curt is, Teri Kreitzer, and other staff.  At  Fadler ’s 

recom m endat ion, Sm ith offered the job to plaint iff.   Plaint iff was offered a start ing 

of $96,213.00, which she accepted without  negot iat ion.   

Plaint iff began her em ploym ent  at  Saint  Francis on June 28, 2010.  I nit ially 

plaint iff reported to Sm ith and cont inued to do so unt il he resigned in Septem ber 

2010.  Thereafter plaint iff reported to Fadler, the Vice President  of Pat ient  Care 

Services, who is fem ale and several years older than plaint iff.  

I n the first  m onths after she was hired, plaint iff perform ed an assessm ent  of 

the Educat ion Departm ent  and its staff, she created a business plan for the 

departm ent , and she began reorganizing the departm ent  to address the deficiencies 

noted in the consultants’ report .  During the reorganizat ion, two em ployees 

com plained to Fadler about  plaint iff,  but  Fadler did not  take any disciplinary act ion 

against  plaint iff based on those com plaints.  I n August  2011, plaint iff received a 

posit ive perform ance evaluat ion from  Fadler;  her salary was then increased to 

$100,131.00.  Plaint iff was sat isfied with her perform ance evaluat ion. 
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At  som e point , plaint iff reported to Fadler that  she had heard a rum or that  

som e em ployees had referred to plaint iff as “a bitch”  and “ the devil.”   Fadler told 

plaint iff that  such com m ents would not  be tolerated, though no disciplinary act ion 

was taken because the rum ored em ployees were not  ident ified.  I t  is undisputed 

that  Fadler never m ade any offensive or discr im inatory com m ents about  plaint iff or 

other individuals. 

Saint  Francis has a policy prohibit ing sexual harassm ent .  The policy states 

that  com plaints of sexual harassm ent  are to be brought  to the at tent ion of the 

Hum an Resources Manager, Nicole Chance, for invest igat ion.  I t  is undisputed that  

plaint iff never filed a form al com plaint  of harassment , and she never lodged an 

inform al com plaint  of harassm ent  or a com plaint  of discr im inat ion before she was 

term inated.  Other than report ing rum ors of the derogatory rem arks m ade about  

her by unknown em ployees, plaint iff never com plained of m ist reatm ent  by other 

em ployees. 

On Novem ber 1, 2011, plaint iff m et  with Chance.  They discussed rum ors 

that  em ployees outside the Educat ion Departm ent  were concerned that  plaint iff 

would at tem pt  to have them  fired.  Chance never m ade any offensive or 

discr im inatory com m ents about  plaint iff’s age or religion.  Plaint iff also adm its that ,  

other than with regard to the invest igat ion that  ensued, plaint iff did not  consider 

any of Chance’s rem arks to be offensive or discr im inatory with regard to plaint iff’s 

sex. 

On Novem ber 23, 2011, Jessica Riley, who was one of plaint iff ’s 

subordinates, approached Chance to voice concerns about  plaint iff.   Though Riley 

asked Chance not  to act  on her com plaints, Chance prepared notes of their  
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m eet ing.  Chance’s sum m ary of the m eet ing with Riley is as follows:   Riley “ stated 

that  she was fearful of retaliat ion from  Marie.”   [ Doc. # 115-3 at  74–75]   Riley felt  

that  “ if her nam e is at tached [ to the invest igat ion] , her job would be [ in]  danger.”   

I d.   Riley reported that  plaint iff had insisted on being allowed to at tend a pr ivate 

baby shower that  Riley had planned even though she was not  invited. When Riley 

refused to perm it  plaint iff to at tend, plaint iff cont inued to argue with her for an 

hour and a half.  According to Riley, plaint iff’s “ tone and body language becam e 

aggressive several t im es,”  and she said that  she would at tend the shower.  I d.   

Plaint iff also said that  form er m em bers of the departm ent  “had bet ter not  m ake the 

situat ion tense, . .  .  or their  jobs would be affected.”   I d.  

 Chance brought  Riley’s com plaint  to Fadler ’s at tent ion.  Chance then 

invest igated the com plaint .  She m et  with Ashley Seabaugh and Elizabeth Stone, 

two of plaint iff ’s other subordinates, to discuss the m at ter, and she prepared notes 

of the m eet ings.  Seabaugh told Chance that  she was “very nervous talking to 

[ Chance]  about  [ plaint iff] ,  that  she didn’t  want  to be ‘targeted’ for talking to 

[ Chance] .”   [ Doc. # 115-3 at  77]   She recalled seeing plaint iff “ turn on others if 

they quest ion a decision or do anything that  [ plaint iff]  doesn’t  approve.”   I d.  

Seabaugh was “ext rem ely nervous in th[ e]  m eet ing. . .  .  [ H] er voice was very 

shaky.  When she talked about  her concern of [ plaint iff]  finding out  she provided 

the inform at ion, tears were rolling down her face.”   I d.   Stone sim ilar ly reported to 

Chance that  she feared plaint iff and that  it  was a “very uncom fortable work 

environm ent .”   [ Doc. # 115-3 at  76]  
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 Chance next  prepared a m em orandum  to Fadler in which she sum m arized 

her invest igat ion and recom m ended that  Saint  Francis term inate plaint iff’s 

em ploym ent .  I n pert inent  part ,  the m em orandum  reads:  

I  feel st rongly that  Marie Gladue should not  be allowed to rem ain in a 
posit ion of authorit y at  Saint  Francis Medical Center. . .  .   Em ployees 
are clearly in fear of losing their  jobs if they, in any way, displease 
Marie and the evidence indicates that  such fear m ay be just ified. . .  .   
[ T] his case is not  an isolated one and there has been a t rend of Marie 
taking retaliatory act ions against  those individuals whom  she felt  had 
slighted her. .  .  .   Placing Marie back into the Director posit ion . .  .  is 
tantam ount  to telling em ployees that  Saint  Francis condones this 
behavior and em ployees have no recourse when t reated unfair ly.  I  
don’t  believe that  is the m essage we want  to send to our em ployees, 
nor do these behaviors com ply with the values of Saint  Francis Medical 
Center.  

[ Doc. # 115-3 at  73]  

 Fadler reviewed Chance’s m em orandum  and her notes from  the 

invest igat ion.  Fadler then decided to term inate plaint iff’s em ploym ent .  The not ice 

of term inat ion, which Fadler prepared and Chance reviewed and signed, explained  

that  plaint iff was being term inated for:   “Verbally int im idat ing, coercing or 

interfer ing with em ployees by engaging in behavior that  has the effect  of creat ing 

an uncom fortable environm ent  for others;  m eddling in the affairs of others.  This 

behavior cannot  be tolerated by a leader of Saint  Francis Medical Center.”   [ Doc. 

# 115-2 at  86]   Plaint iff was issued the term inat ion not ice during a m eet ing with 

Chance and Fadler on Decem ber 27, 2011.  She signed the not ice, and was 

term inated im m ediately. 

After plaint iff was term inated, Saint  Francis again began a search to fill the 

Director posit ion.  The hospital hired Steven Firm land, a 51-year-old m an, to 

replace plaint iff.   He began working in the t raining and developm ent  field in 1989.  

He holds a Bachelor of Science in Polit ical Science, a Master of Science in Polit ical 
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Science, and a Doctorate of Managem ent  in Organizat ional Leadership.  Firm land 

had previously earned a salary of $150,000.00 as a consultant .  Saint  Francis 

offered Firm land a start ing salary of $100,000.00, but  he negot iated his start ing 

salary to $109,000.00.  Firm land rem ains Director of the Educat ion Departm ent .  

Because the departm ent  com pleted its adjustm ents following the consultants’ 

report , Firm land’s responsibilit ies as Director are not  precisely the sam e as 

plaint iff’s had been. 

I I . Legal Standard 

Rule 56(a)  of the Federal Rules of Civil Procedure provides that  sum m ary 

judgm ent  shall be entered if the m oving party shows “ that  there is no genuine 

dispute as to any m aterial fact  and the m ovant  is ent it led to a judgm ent  as a 

m at ter of law.”   I n ruling on a m ot ion for sum m ary judgm ent  the court  is required 

to view the facts in the light  m ost  favorable to the non-m oving party and m ust  give 

that  party the benefit  of all reasonable inferences to be drawn from  the underlying 

facts.   AgriStor Leasing v. Farrow ,  826 F.2d 732, 734 (8th Cir. 1987) .  The m oving 

party bears the burden of showing both the absence of a genuine issue of m aterial 

fact  and it s ent it lem ent  to judgm ent  as a m at ter of law.  Anderson v. Liberty Lobby, 

I nc. ,  477 U.S. 242 (1986) ;  Matsushita Elec. I ndus. Co. v. Zenith Radio Corp.,  475 

U.S. 574, 586–87 (1986) .  Once the m oving party has m et  its burden, the non-

m oving party m ay not  rest  on the allegat ions of his pleadings but  m ust  set  forth 

specific facts, by affidavit  or other evidence, showing that  a genuine issue of 

m aterial fact  exists.  United of Om aha Life I ns. Co. v. Honea,  458 F.3d 788, 791 

(8th Cir. 2006)  (quot ing Fed. R. Civ. P. 56(e) ) .  Rule 56 “m andates the ent ry of 

sum m ary judgm ent , after adequate t im e for discovery and upon m ot ion, against  a 
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party who fails to m ake a showing sufficient  to establish the existence of an 

elem ent  essent ial to that  party’s case, and on which that  party will bear the burden 

of proof at  t r ial.”   Celotex Corporat ion v. Cat ret t ,  477 U.S. 317, 322 (1986) .   

I I I . D iscussion 

a. Disputed Mater ia l Facts 

Though plaint iff disputes the m ajor ity of the facts asserted in Saint  Francis’s 

m ot ion for sum m ary judgm ent , the Court ’s analysis is confined to those facts that  

are m aterial to the issue of whether the defendant  is ent it led to judgm ent  as a 

m at ter of law.  See Dotson v. Delta Consol. I ndus., I nc.,  251 F.3d 780, 781 (8th 

Cir. 2001) ;  Bissonet te v. Luskey ,  No. CI V. 02-335 ADM/ AJB, 2003 WL 1700466, at  

* 2 (D. Minn. Mar. 27, 2003) .  Moreover, the Court  gives no weight  to assert ions 

that  are not  supported by the evidence, that  represent  a m isstatem ent  of the 

evidence, or that  are based on speculat ion, because they do not  create a genuine 

fact  dispute.  See Fed. R. Civ. P. 56(c) (1) , (3) ;  White v. McDonnell Douglas Corp. ,  

904 F.2d 456, 458 (8th Cir. 1990)  (per curiam ) ;  Brunskill v. Kan. City S. Ry. Co. ,  

No. 06-00205-CV-W-REL, 2008 WL 413281, at  * 1 (W.D. Mo. Feb. 12, 2008)  aff’d, 

331 F. App’x 426 (8th Cir. 2009) ;  see also E.D. Mo. L.R. 4.01(E) . 

b.  Pla int if f ’s Cla im s 

Tit le VI I  m akes it  “an unlawful em ploym ent  pract ice for an em ployer . .  .  to 

discharge any individual, or otherwise discr im inate against  any individual with 

respect  to his com pensat ion, term s, condit ions, or pr ivileges of em ploym ent  

because of such individual’s race, color, religion, sex, or nat ional or igin.”   42 U.S.C. 

§ 2000e–2(a) (1) .  Tit le VI I  also m akes it  “an unlawful em ploym ent  pract ice for an 

em ployer to discr im inate against  any of his em ployees . .  .  because he has opposed 
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any pract ice m ade an unlawful em ploym ent  pract ice by [ Tit le VI I ]  .  .  .  .”   I d.  

§ 2000e-3(a) .  The ADEA sim ilar ly m akes it  “unlawful for an em ployer . .  .  to 

discharge any individual . .  .  because of such individual’s age.”   29 U.S.C. § 623(a) . 

Plaint iff claim s that  Saint  Francis term inated her em ploym ent  because of her 

religion, sex, and age.  She also claim s that  the defendant  retaliated against  her for 

opposing age discr im inat ion and that  she was subjected to unwelcom e gender-

based harassm ent . 

i.  The Decisionm aker  

As a threshold m at ter the Court  m ust  address who decided to term inate 

plaint iff.   I t  is undisputed that  Fadler ’s decision to term inate plaint iff was based 

ent irely on Chance’s invest igat ion, a decision that  Chance was then called upon to 

rat ify in her role as Hum an Resources Manager.  The legal term  for plaint iff’s 

proffered theory of im puted liabilit y and proxim ate causat ion in the em ploym ent  

discr im inat ion context  is “ cat ’s paw liabilit y.”   Marez v. Saint -Gobain Containers, 

I nc. ,  688 F.3d 958, 964–65 (8th Cir. 2012) .   Under that  theory, “ if a non-

decisionm aker perform s an act  m ot ivated by a discr im inatory bias that  is intended 

to cause, and that  does proxim ately cause, an adverse em ploym ent  act ion, then 

the em ployer has cat ’s-paw liabilit y.”   I d.  (quot ing Torgerson v. City of Rochester ,  

643 F.3d 1031, 1045 (8th Cir. 2011) ) .  Furtherm ore, when the allegedly 

discr im inat ing individual is the person who conducted the invest igat ion upon which 

the decisionm aker relied, then the requisite proximate causat ion m ay be 

established:   “ [ I ] f the independent  invest igat ion relies on facts provided by the 

biased supervisor .  .  .  then the em ployer (either direct ly or through the ult im ate 

decisionm aker)  will have effect ively delegated the fact finding port ion of the 
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invest igat ion to the biased supervisor.”   Staub v. Proctor Hosp. ,  131 S. Ct . 1186, 

1193 (2011) .  Because Fadler relied ent irely on Chance’s invest igat ion to m ake her 

decision to term inate plaint iff,  the Court  draws the inference in plaint iff’s favor that  

cat ’s paw liabilit y applies.  Plaint iff can avoid sum m ary judgm ent  if there is 

evidence that  either Fadler or Chance discr im inated against  her. 

ii.  Religion 

Plaint iff alleges that  Saint  Francis discr im inated against  her when it  

term inated her em ploym ent  because of her religion, Catholicism .  “ [ A] n em ployee 

cannot  br ing a discr im inat ion claim  without  first  exhaust ing his or her 

adm inist rat ive rem edies,”  which requires raising that  claim  in a charge of 

discr im inat ion with the Equal Em ploym ent  Opportunity Com m ission (EEOC) .  Briley 

v. Carlin,  172 F.3d 567, 571 (8th Cir. 1999) ;  see Shelton v. Boeing Co. ,  399 F.3d 

909, 912 (8th Cir. 2005)  ( recognizing that  exhaust ion is required for both ADEA 

and Tit le VI I  claim s) .  Though plaint iff filed a charge of discr im inat ion and an 

am ended charge of discr im inat ion with the EEOC, it  is undisputed that  she did not  

allege that  her religion was a basis for her term inat ion in either of those charging 

docum ents.  Nor is plaint iff’s theory of religious discr im inat ion “ like or reasonably 

related to”  the claim s of sex, age, disabilit y,  nat ional or igin, and genet ic 

discr im inat ion, or retaliat ion and harassm ent , that  she asserted in her charge and 

am ended charge.  See Richter v. Advance Auto Parts, I nc.,  686 F.3d 847, 852 (8th 

Cir . 2012)  (cit ing Wedow v. City of Kansas City, 442 F.3d 661 (8th Cir. 2006) ) .   

Therefore, plaint iff’s Tit le VI I  religious discrim inat ion claim  fails as a m at ter of law, 

and the Court  will grant  sum m ary judgm ent  to Saint  Francis on that  claim . 
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iii.  Age discr im inat ion 

There is no direct  evidence of age or sex discr im inat ion in this case, nor is 

there direct  evidence of retaliat ion or harassm ent .  See Torgerson,  643 F.3d at  

1045–46 (collect ing cases and describing what  const itutes direct  evidence) .  Absent  

direct  evidence of discr im inat ion, a plaint iff’s ADEA claim  is analyzed under the 

burden-shift ing fram ework of McDonnell Douglas Corp. v. Green,  411 U.S. 792, 

802–03 (1973) .  See Tram p v. Associated Underwriters, I nc. ,  768 F.3d 793, 800 

(8th Cir . 2014) . 

Under this fram ework, the plaint iff init ially has the burden to establish a 

pr im a facie case of discr im inat ion.  Pye v. Nu Aire, I nc. ,  641 F.3d 1011, 1019 (8th 

Cir. 2011) .  A pr im a facie case creates a rebut table presum pt ion of discr im inat ion.  

The burden then shifts to the defendant  to provide a legit im ate, nondiscr im inatory 

reason for its decision.  I f the defendant  provides such a reason, the presum pt ion 

disappears, and the burden shifts back to the plaint iff to show that  the proffered 

reason was pretext  for discr im inat ion.  I d.  (cit ing Lake v. Yellow Transp.,  I nc. ,  596 

F.3d 871, 873–74 (8th Cir. 2010) ) .  “A plaint iff provides sufficient  evidence of 

pretext  by showing that  the em ployer’s explanat ion is unworthy of credence . .  .  

because it  has no basis in fact  . .  .  or by persuading the court  that  a prohibited 

reason m ore likely m ot ivated the em ployer.”   Hilde v. City of Eveleth,  777 F.3d 998, 

1004 (8th Cir. 2015)  (quotat ion m arks and citat ion om it ted) .  The ult im ate burden 

of proving discr im inat ion rests with the plaint iff.   I d.   I n ADEA cases, that  burden 

requires a plaint iff to establish that  age was the but - for cause of the adverse act ion.  

Gross v. FBL Fin. Servs., I nc. ,  557 U.S. 167, 177–78 (2009) .   



11 

To establish a pr im a facie case of age discr im inat ion, a plaint iff m ust  show 

that :   “ (1)  [ s] he was at  least  40 years old;  (2)  [ s] he was term inated;  [ and]  (3)  

[ s] he was m eet ing [ her]  em ployer’s reasonable expectat ions at  the t im e [ s] he was 

term inated . .  .  .”   Haigh v. Gelita USA, I nc. ,  632 F.3d 464, 468 (8th Cir. 2011) .  

She m ust  also put  forth (4)  “ som e addit ional evidence that  age was a factor in the 

em ployer’s term inat ion decision.”   Tram p,  768 F.3d at  800.  Such addit ional 

evidence is present  when a plaint iff “was replaced by an individual who was 

substant ially younger.”   Haigh,  632 F.3d at  468.  I t  is undisputed that  plaint iff was 

within the protected age group during her em ploym ent  and that  she was 

term inated from  her posit ion.  There is disagreem ent  about  whether plaint iff was 

m eet ing her em ployer’s reasonable expectat ions at  the t im e of the term inat ion.  

But  even if this factor were not  in dispute, plaint iff has not  established a pr im a facie 

case of age discr im inat ion, as she has not  presented “som e addit ional evidence”  

that  her age was a factor in Saint  Francis’s decision.   

Plaint iff concedes that  she never heard anyone m ake a derogatory rem ark 

about  her age.  She offers instead only speculat ion that  Chance, Riley, Seabaugh, 

and Stone m ust  have been influenced by plaint iff’s age because they “m ight  have 

recognized that  the plaint iff was leading in an appropriate m anner”  if they had had 

“m ore life experience.”   [ Doc. # 102 at  5]  (em phasis added) .  But  speculat ion is not  

evidence.  Moreover, Fadler, the decisionm aker, is several years older than plaint iff,  

which belies any suggest ion that  plaint iff’s age played a role in Fadler ’s decision.  

Though Chance was only 33 years old, there is no evidence that  she considered 

plaint iff’s age when she conducted the invest igat ion, recom m ended term inat ion, or 

rat ified Fadler ’s decision.  Furtherm ore, Firm land was 51 years old at  the t im e he 
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was hired as plaint iff’s replacem ent , just  one year younger than plaint iff.  Thus, 

plaint iff has not  put  forth evidence that  “ [ s] he was replaced by an individual who 

was substant ially younger.”   Haigh,  632 F.3d at  468.   

Because plaint iff has failed to establish a pr im a facie case of age 

discr im inat ion, Saint  Francis is ent it led to judgm ent  on plaint iff’s ADEA claim . 

iv.  Sex discr im inat ion 

Absent  direct  evidence of discr im inat ion, a plaint iff’s Tit le VI I  sex 

discr im inat ion claim  is analyzed under the McDonnell Douglas fram ework.  Pye,  641 

F.3d at  1019.  To establish a pr im a facie case of sex discr im inat ion, a plaint iff m ust  

show (1)  she is a m em ber of a protected class, (2)  she m et  her em ployer’s 

legit im ate expectat ions, (3)  she suffered an adverse em ploym ent  act ion, and (4)  

the circum stances give r ise to an inference of discr im inat ion.  I d.  ( cit ing Wierm an v. 

Casey’s Gen. Stores,  638 F.3d 984, 993 (8th Cir. 2011) ) .  “The required prim a facie 

showing is a flexible evident iary standard, and a plaint iff can sat isfy the fourth part  

of the prim a facie case in a variety of ways, such as by showing m ore- favorable 

t reatm ent  of sim ilar ly-situated em ployees who are not  in the protected class, or 

biased com m ents by a decisionm aker.”   I d.  (cit ing Lewis v. Heart land I nns of Am ., 

L.L.C. ,  591 F.3d 1033, 1039–40 (8th Cir. 2010)  ( internal quotat ion and citat ion 

om it ted) .  The burden then shifts to the defendant  to assert  a legit im ate, 

nondiscr im inatory reason for the adverse act ion, and then back to the plaint iff to 

show pretext .  I d.   However, for sex discr im inat ion claim s under Tit le VI I ,  a plaint iff 

need not  prove but - for causat ion, m erely that  her sex was a m ot ivat ing factor in 

the em ployer’s decision to term inate her.  See 42 U.S.C. § 2000e–2(m ) ;  Univ. of 

Tex. Sw. Med. Ct r. v. Nassar ,  133 S. Ct . 2517, 2526 (2013) . 
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The Court  will assum e without  deciding that  plaint iff has established a pr im a 

facie case of sex discr im inat ion.  The undisputed evidence is that  several em ployees 

voiced com plaints about  plaint iff,  and Saint  Francis has proffered plaint iff’s 

unacceptable behavior as a legit im ate, non-discr im inatory reason for term inat ing 

her em ploym ent .   The burden shifts to plaint iff to show that  this proffered reason 

was a pretext  for sex discr im inat ion.  No such showing is m ade here. 

Plaint iff has not  put  forth any evidence showing that  any sim ilar ly situated 

m ale em ployee was t reated m ore favorably than she for sim ilar conduct .  A plaint iff 

“has the burden of dem onst rat ing that  there were individuals sim ilar ly situated in 

all relevant  aspects to her by a preponderance of the evidence.”   Clark v. Runyon,  

218 F.3d 915, 918 (8th Cir. 2000)  (quotat ion m arks and citat ion om it ted) .   

“ I ndividuals used for com parison m ust  have dealt  with the sam e supervisor, have 

been subject  to the sam e standards, and engaged in the sam e conduct  without  any 

m it igat ing or dist inguishing circum stances.”   Johnson v. Securitas Sec. Servs. USA, 

I nc. ,  769 F.3d 605, 613 (8th Cir. 2014)  (quot ing Clark ,  218 F.3d at  918) .  Plaint iff 

offers no evidence of m ale em ployees who were supervised by Fadler or who were 

supervised or invest igated by Chance and were not  term inated for sim ilar behavior.  

The fact  that  som e of the plaint iff’s j ob dut ies differed from  those of 

Firm land, her m ale successor, does not  establish that  the two were sim ilar ly 

situated in all relevant  respects and that  he received bet ter t reatm ent .  I d.   I t  is 

undisputed the differences in j ob dut ies resulted from  the fact  that  plaint iff had to 

im plem ent  the consultants’ report  while that  process was com plete by the t im e 

Firm land took his posit ion.  Nor is the difference in the start ing salar ies sufficient  to 

establish discr im inat ion.  Plaint iff did not  at tem pt  to negot iate the salary that  was 
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offered to her.  I n cont rast , Firm land’s start ing salary resulted from  his reject ing 

the init ial offer and negot iat ing a higher amount .  Plaint iff also fails to account  for 

the fact  that  Firm land has a doctoral degree, while her highest  degree is at  the 

m asters’ level, which could have easily just ified the difference in com pensat ion.  No 

reasonable juror could conclude based on those differences in job responsibilit ies 

and salary that  Chance or Fadler engaged in insidious sex discr im inat ion by 

replacing plaint iff with a m an. 

Plaint iff concedes that  neither Chance nor Fadler ever m ade any derogatory 

com m ents about  her sex.  Also, Chance, Fadler, Riley, Seabaugh, and Stone are all 

wom en.  Absent  evidence to the cont rary, no reasonable juror could draw the 

conclusion that , in a situat ion where all the key players to the term inat ion are in 

the sam e protected group, the protected character ist ic was a m ot ivat ing factor in 

the term inat ion decision. 

Plaint iff adm its that  the invest igat ion notes and Chance’s recom m endat ion 

were the “ sole basis”  for her term inat ion.  [ Doc. # 102 at  3]   She then goes on to 

say that  the “ invest igat ion notes and recom m endat ion for term inat ion were laced 

with language reflect ing gender bias.”   I d.   But  plaint iff does not  ident ify the 

language in the notes or the recom m endat ion that  evidences gender bias, and none 

is apparent . 

For all of those reasons, plaint iff has failed to establish that  her perform ance-

based term inat ion was pretext  for sex discr im inat ion.  Therefore, Saint  Francis is 

ent it led to sum m ary judgm ent  on plaint iff’s Tit le VI I  sex discr im inat ion claim . 
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v.  Reta lia t ion 

Retaliat ion claim s are also subject  to the McDonnell Douglas fram ework.  

Clegg v. Ark. Dep’t  of Corr.,  496 F.3d 922, 928 (8th Cir. 2007) .  “To establish a 

pr im a facie case of retaliat ion, [ a plaint iff]  m ust  show (1)  she engaged in protected 

conduct , (2)  she suffered a m aterially adverse em ploym ent  act , and (3)  the 

adverse act  was causally linked to the protected conduct .”   Guim araes v.  

SuperValu, I nc. ,  674 F.3d 962, 978 (8th Cir . 2012) .  The defendant  then has the 

opportunity to put  forth a legit im ate, nondiscr im inatory reason for the act ion, and 

the plaint iff can rebut  that  reason with evidence of pretext .  I d.   “Tit le VI I  

retaliat ion claim s require proof that  the desire to retaliate was the but - for cause of 

the challenged em ploym ent  act ion.”   Nassar ,  133 S. Ct . at  2528. 

Plaint iff claim s that  she was retaliated against  for opposing discr im inatory 

conduct  by som e of Saint  Francis’s em ployees.  See Brannum  v. Mo. Dep't  of Corr.,  

518 F.3d 542, 547 (8th Cir. 2008) .  The only specific allegat ion she raises is that  

Saint  Francis had a policy of request ing, but  not  requir ing, applicants to subm it  

their  bir thdates on elect ronic j ob applicat ions, which plaint iff believed violated the 

ADEA.  See Guim araes,  674 F.3d at  977–78 (holding that  Tit le VI I  applies to 

retaliat ion claim s “broadly to cover opposit ion to em ploym ent  act ions that  are not  

unlawful, as long as the em ployee acted in a good faith, object ively reasonable 

belief that  the pract ices were unlawful.” ) .  Plaint iff claim s that  she was term inated 

because she reported her concerns to Chance.  Assum ing arguendo that  plaint iff 

has established a pr im a facie case, she has not  shown that  the defendant ’s 

proffered reason for term inat ing her was a pretext  for unlawful retaliat ion. 
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 “Proof of pretext  requires m ore substant ial evidence than a prim a facie case 

because unlike evidence establishing a prim a facie case, evidence of pretext  . .  .  

[ and retaliat ion]  is viewed in light  of the em ployer’s just ificat ion.”   Gibson v. 

Geithner ,  776 F.3d 536, 540 (8th Cir. 2015)  ( internal quotat ion m arks and citat ion 

om it ted) .  “There are at  least  two routes for dem onst rat ing a m aterial quest ion of 

fact  as to pretext :   first , a plaint iff m ay succeed indirect ly by showing the proffered 

explanat ion has no basis in fact ;  or, second, a plaint iff can direct ly persuade the 

court  that  a prohibited reason m ore likely m ot ivated the em ployer.”   I d.   There is 

no genuine dispute that  Riley, Seabaugh, and Stone were afraid of retaliat ion by 

plaint iff,  so m uch so that  Seabaugh began crying while explaining her fear that  

plaint iff would find out  she had spoken to Chance.  Thus, Saint  Francis’s proffered 

explanat ion for the term inat ion has a basis in fact .  

Plaint iff has also not  produced sufficient  evidence that  a reasonable jury 

could conclude that  Saint  Francis was m ore likely than not  ( i.e. ,  by a 

preponderance of the evidence)  dr iven to term inate her because of her protected 

conduct .  See Gibson v. Am . Greet ings Corp. ,  670 F.3d 844, 857 (8th Cir . 2012) .  

For exam ple, plaint iff does not  produce any actual evidence (as opposed to m ere 

conjecture)  that  other leaders of the hospital engaged in sim ilar behavior but  were 

perm it ted to keep their  j obs because they had not  reported violat ions of the law. 

Plaint iff at tem pts to show pretext  by suggest ing that  Saint  Francis violated 

its internal policy m anuals when it  invest igated and term inated her rather than 

suspending her.  But  the hospital uses the policies as guidelines for the m ine- run of 

situat ions, and Saint  Francis reserves the r ight  to deviate from  the policies, as it  did 

here.  Moreover, an em ployer can “choose how to run its business, including not  to 
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follow it s own personnel policies regarding term inat ion of an em ployee or handling 

claim s of discr im inat ion, as long as it  does not  unlawfully discr im inate in doing so.”   

Guim araes,  674 F.3d at  979 (citat ion om it ted) .   “The appropriate scope of 

invest igat ion is a business judgm ent , and shortcom ings in an invest igat ion do not  

by them selves support  an inference of discr im inat ion.”   McCullough v. Univ. of Ark. 

for Med. Scis. ,  559 F.3d 855, 863 (8th Cir. 2009) .  Plaint iff does not  provide any 

evidence of other instances in which a sim ilar ly situated em ployee- leader who had 

not  engaged in protected act ivity was invest igated for the sam e or sim ilar conduct  

and was suspended rather than im m ediately discharged.  Even if the hospital 

deviated from  its personnel policies, such would not  establish pretext .   

For these reasons, the Court  concludes that  Saint  Francis is ent it led to 

sum m ary judgm ent  on plaint iff’s Tit le VI I  retaliat ion claim . 

vi.  Harassm ent  

Finally, plaint iff claim s that  she was subject  to discr im inatory harassm ent  by 

her subordinates and other non-supervisory coworkers. 

To establish a prim a facie claim  of host ile work environm ent  by non-
supervisory co-workers, a plaint iff m ust  show (1)  that  she belongs to a 
protected group;  (2)  that  she was subjected to unwelcom e sexual 
harassm ent ;  (3)  that  the harassm ent  was based on her m em bership in 
a protected group;  (4)  that  the harassm ent  affected a term , condit ion, 
or pr ivilege of her em ploym ent  by creat ing a host ile work 
environm ent ;  and (5)  that  the em ployer knew or should have known 
about  the harassm ent  and failed to take proper rem edial act ion. 

Cross v. Prair ie Meadows Racet rack & Casino, I nc.,  615 F.3d 977, 981 (8th Cir .  

2010) .  “The standard for dem onst rat ing a host ile work environm ent  on the basis of 

sexual harassm ent  is a dem anding one.”   I d.   “Tit le VI I  does not  prohibit  all verbal 

or physical harassm ent  and [ it ]  is not  a general civilit y code for the Am erican 

workplace.”   Nitsche v. CEO of Osage Valley Elec. Coop.,  446 F.3d 841, 846 (8th 
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Cir. 2006)  ( internal quotat ions om it ted) .   “Act ionable conduct  m ust  therefore be 

ext rem e rather than m erely rude or unpleasant .”   Cross,  615 F.3d at  981. 

“A plaint iff m ust  establish that  discr im inatory int im idat ion, r idicule, and insult  

perm eated the workplace.”   I d.   “ ‘[ C] om plaints at tacking the ordinary t r ibulat ions of 

the workplace, such as the sporadic use of abusive language, gender- related jokes, 

and occasional teasing’ obtain no rem edy.”   Nitsche,  446 F.3d at  845–46 (quot ing 

Faragher v. City of Boca Raton,  524 U.S. 775, 788 (1998) ) .  A court  is to consider 

the “ totality of the circum stances, including the frequency and severity of the 

conduct , whether it  is physically threatening or hum iliat ing, and whether it  

unreasonably interferes with the plaint iff’s job perform ance”  to “determ ine whether 

a plaint iff has dem onst rated a host ile work environm ent .”   Cross,  615 F.3d at  981.  

Moreover, “ if the vict im  does not  subject ively perceive the environm ent  to be 

abusive, the conduct  has not  actually altered the condit ions of the vict im ’s 

em ploym ent , and there is no Tit le VI I  violat ion.”   Harris v. Forklift  Sys., I nc. ,  510 

U.S. 17, 21–22 (1993) . 

Plaint iff points to two derogatory statem ents at t r ibuted to unident ified 

em ployees in which she was referred to as “a bitch”  and “ the devil.”   She reported 

those statem ents to Fadler, who inform ed her that  such conduct  would not  be 

tolerated.  These isolated rem arks const itute “sporadic use[ s]  of abusive language”  

that  are m erely “ rude or unpleasant ,”  and are not  act ionable under Tit le VI I .  Cross,  

615 F.3d at  981;  Nitsche,  446 F.3d at  845–46.  No reasonable jury could find that  

the term s, condit ions, or pr ivileges of plaint iff’s em ploym ent  were affected by those 

rem arks.  All the m ore so because plaint iff considered the rem arks m ere “noise”  

while she was st ill em ployed.  See Harr is,  510 U.S. at  21–22.  Accordingly, the 
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Court  will grant  sum m ary judgm ent  to Saint  Francis on the Tit le VI I  harassm ent  

claim .  

*  *  *  *  *  

 For the reasons discussed above, 

I T I S HEREBY ORDERED  that  the am ended m ot ion for sum m ary judgm ent  

of defendant  Saint  Francis Medical Center [ Doc. # 113]  is granted .  

I T I S FURTHER ORDERED  that  defendant ’s m ot ion for sum m ary judgm ent  

[ Doc. # 90]  is m oot .  

I T I S FURTHER ORDERED  that  plaint iff’s m ot ion for sum m ary judgm ent  

[ Doc. # 102]  is denied .  

 A separate judgm ent  will be entered this sam e date. 

 

        
CAROL E. JACKSON 
UNI TED STATES DI STRI CT JUDGE 

 
Dated this 18th day of June, 2015. 
 


