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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
SOUTHEASTERN DIVISION

TYRAL TINSLEY )

on behalf of himself )

and all others similarly situated, )
Plaintiffs,

V. CaséNo. 1:14CV00026ACL

N Nl N N N

COVENANT CARE SERVICES, LLC, )

etal., )
)
)

Defendants.

MEMORANDUM AND ORDER

This matter is before the Court on Ptdffs “Omnibus Motion and Incorporated
Suggestions in Support of Riiffs’ Motion for Class Certitation, Appointment of Class
Representative, and Appointment of Classi@sel” (Doc. 61) and Defendants’ Motion for
Summary JudgmerfDoc. 72).

1. Background*

Plaintiffs comprise a group of current aiodmer employees who worked for Defendant
Covenant Care Services, Inc. (“Covenant Car@Qare agency that provides services such as
adult day care for disabled atkul Plaintiffs represent agup of Independent Support Living
Aides and Lead Independent Support Living AiddSI(*Aides”), who provide care services to
Defendants’ clients. Lead ISL Aides are essdly the “head cheerleader” of multiple Aides

who work with the same client, but have no managerial responsildi8t. Aides are paid

Unless otherwise noted, the background faoéstaken from Plaintiffs’ Third Amended
Complaint, Defendants’ Answeaind the pleadings filed in corgteon with Plaintiffs’ Motion

for Class Certification (Docs. 61, 70, 82) andd@elants’ Motion for Summary Judgment (Docs.
72,73, 74, 84, 85).
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hourly. ISL services are provided the clients’ residences, w®h can include up to two other
disabled roommates. Some ISL clients leaspgnties from ABC Realtgnd BKC Properties.
ABC Realty is owned in part by Defendantr@rReagan and his wife Brandee Reagan; and
BKC Properties is owned by Warren Reagan, RebReegan, Chris Reagan, and Brad Reagan.

The Third Amended Complaint alleges thafé@elants failed to perly pay Plaintiffs
and all other similarly situated employees overtime compensation at a rate of not less than one-
and-one-half times the regular rate of pay forkymerformed in excess of forty hours per week,
in violation of the Fair Labor Standards AGELSA”), 29 U.S.C§ 2010et seq, and Missouri
law. Plaintiffs bring the following three chas: (1) failure to pay overtime wages to non-
exempt employees in violation of the FLSA (@bl); (2) failure to pay overtime wages in
violation of Missouri Revised Statu§e290.500et seq (Count I1); and (3) Missouri common
law claims for quantum meruit/unjust enrichméatDefendants’ failuréo pay overtime (Count
11).% Plaintiffs seek to recover their back payiindually and on behalf of the proposed class.
They also seek liquidated damages.

Defendants acknowledge that they did pay ISL Aides overtime compensation and
state that Covenant Care classified I&tles as exempt employees pursuant to the
companionship exemption of the FLSA. Untlex companionship exemption, certain categories
of domestic services workers providing sees in a household are exempt from overtime
protections.See29 U.S.C§ 213(a)(15). The exemption apitdo employees working in or
about a “private home.” 29 C.F.8552.3. Defendants state that Covenant Care began paying

ISL Aides overtime for hours worked in excess$arty hours in a week on January 1, 2015, due

?Plaintiffs have withdrawn FLSAninimum wage and rounding claimfieged in earlier versions
of their Complaints.
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to new regulations promulgated by the Dement of Labor removing the companionship
exemption for individuals employed by third-party businesses.

On March 27, 2015, the Court granted Rtiffis’ Unopposed Motion for Conditional
Certification Pursuant to 29 U.S.§216(b). Seventeen individudiked opt-in consents to join
this lawsuit as party plaintiffs, although some apRiaintiffs have electeto withdraw or have
otherwise been dismissed from the lawsuit.

Plaintiffs filed the instant Motion for Cés Certification on August 12, 2015. Defendants
filed their Motion for Summary Judgment on the same date as their Response in Opposition to
Plaintiff's Motion for Class Ceification, September 16, 2015. In their Motion for Summary
Judgment, Defendants argue that Plaintiffs’mkafail because Plaintiffs were all properly
classified as exempt employees under the FLSAhdralternative, Defemahts request that the
Court dismiss Plaintiffs’ state law claimedause they are preempted by the FLSA, dismiss
Plaintiffs’ claims for liquidated damages, impas two-year statute of limitations, and dismiss
certain individual Plaintiffs from this action berse their claims fail as a matter of law. In
response to Defendants’ Motionakritiffs filed a request toantinue Defendants’ Motion for
Summary Judgment under FederaldRuof Civil Procedure 56(cf). (Doc. 84.)

I. Motion for Summary Judgment
A. Summary Judgment Standard

Pursuant to Federal Rule of Civil Procedure 56(a), a district court may grant a motion for
summary judgment if all of the information bedahe court demonstes that “there is no
genuine issue as to any matefadt and the moving party is ethdid to judgment as a matter of

law.” Celotex Corp. v. Catretdd77 U.S. 317, 322 (1986). Tharden is on the moving party.

®Plaintiffs request a continuance under Rule “56(flaintiffs are in fat requesting relief under
56(d), which was moved from 56(f) pursuantite 2010 amendmentsttee Federal Rules of
Civil Procedure.
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City of Mt. Pleasant, lowa VAssociated Elec. Co-op. In&38 F.2d 268, 273 (8th Cir. 1988).
After the moving party discharges this burdére, nonmoving party must do more than show
there is doubt as to the factslatsushita Elec. Industrial Co. v. Zenith Radio Cp#4Y5 U.S.
574, 586 (1986). Instead, the nonmoving party reetsforth specific facts showing there is
sufficient evidence in his favor to alloavjury to return a verdict for himAnderson v. Liberty
Lobby, Inc, 477 U.S. 242, 249 (198@&Yelotex 477 U.S. at 324.

In ruling on a motion for summary judgmente ttourt must review the facts in a light
most favorable to the party opposing the motiongiad that party the benefit of any inferences
that logically can be @wn from those factsMatsushita475 U.S. at 58 AVoods v.
DaimlerChrysler Corp.409 F.3d 984, 990 (8th Cir. 2005)he Court may not “weigh the
evidence in the summary judgment record, deciddibility questions, odetermine the truth of
any factual issue.’Kampouris v. St. Louis Symphony S@&Q F.3d 845, 847 (8th Cir. 2000).
Finally, the court must resolve all confli@evidence in favor of the nonmoving partgobert
Johnson Grain Co. v. Chemical Interchange,®&dl1 F.2d 207, 210 (8th Cir. 1976).

B. Plaintiffs’ Rule 56(d) Request

Under Federal Rule of Civil Procedure 56@Xistrict court madefer considering a
motion for summary judgment if a party opposthg motion “shows by affidavit or declaration
that, for specified reasons, it cannot presaciis essential to justify its opposition.”
Fed.R.Civ.P. 56(d)XChambers v. Travelers Cos., In668 F.3d 559, 568 (8th Cir. 2012). Rule
56(d) reflects the principle that “summary judgnt is proper only after the nonmovant has had
adequate time for discoveryRay v. Am. Airlines, Inc§09 F.3d 917, 923 (8th Cir. 2010)

(citation omitted). As such, Rule 56(d) “shdile applied with a spirit of liberality.United
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States ex. rel. Bernard v. Casino Magic Co883 F.3d 419, 426 (8th Cir. 2002) (citation
omitted).

Plaintiffs argue that DefendantMotion for Summary Judgmerg premature, in that it
was filed prior to the discoveryeddline, which has noekn established in this case. Plaintiffs
further argue that the filing of Defendants’r@mary Judgment Motion contemporaneously with
its opposition to Plaintiffs’ Motion for Class Certétion is a clear attempi dissuade the Court
from granting Plaintiffs’ Class Cefitation Motion. Plaintiffs corgnd that they are entitled to a
significant amount of discovery &s all aspects of Defendantsfirmative defenses before
responding to Defendants’ Smary Judgment Motion.

In support of their Rule 56(d) request, Btdfs have submitted the affidavit of their
attorney, Lara Owens. (Doc. 84-1.) Ms. Owemsest that, due to the nature of this matter
(Track 3, Complex), Plaintiffs have refrainedrr conducting significant mis discovery. Ms.
Owens notes that much of the information petliby Defendants was related to determination
of whether Plaintiffs are similarly situated fine purpose of collective and class actions. Ms.
Owens contends that Plaintiffisve not yet conducted thescovery necessary to oppose
Defendants’ Motion for Summary dgment. Ms. Owens statesththe discovery Plaintiffs
require before responding to Defendants’ Mitincludes the following:depositions of the
twenty-three employees and individual owgyeho submitted declarations in support of
Defendants’ Motion, including Rebecca Reagan@hdstopher Reagan; depositions of up to
nine different property owners to determine tia¢ure of their relationship with Defendants;
depositions of company represdivas regarding client servicagreements, training given to
ISL Aides, and facts regarding Defendamysbd faith defense; and documents exchanged

between Michael Knorr and Defemtta regarding Defendants’ good faith reliance defense. Ms.
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Owens argues that Plaintiffs cannot fully anidlyarespond to Defendants’ Motion for Summary
Judgment at this time and request that the Mdi®oontinued until a date after Plaintiff has had
a sufficient opportunity to secuad relevant documents and tattepositions necessary to fairly
respond to the Motion.

Defendants oppose Plaintiffs’ Rule 56(d) request, arguing that extensive discovery has
occurred in this action, and that Plaintiffs’ ol are ripe for summagydgment. (Doc. 85.)
Defendants contend that Plaintiffs have hadertban fourteen months to conduct discovery,
received over 7,000 pages of docutsdnom Defendants, conducted depositions, and five of the
opt-in Plaintiffs have been depmk Defendants argue that Pldfsthave the information they
need to respond to Defendantotion for Summay Judgment.

The Court will grant Plaintiffs’ request to stay Defendants’ Motion for Summary
Judgment as to Defendants’ defense that Pitsrtie exempt employees under the FLSA and as
to Defendants’ good faith defense. Although significant discovery has been conducted, the focus
of the discovery has been on the issues relatedllective and class actions. Indeed, the Court
contemplated that discovery wdube conducted in two stages when it issued the Initial Case
Management Order (CMO), delineating datesdigcovery related toollective and class
certification only. (Doc. 25.) TéCourt has yet to issue a CMO setting dates for the merits
phase of the litigation. It is, ¢énefore, reasonable that Plafifhtvould seek additional discovery
in order to properly respond to f2adants’ argument regarding the central issubigcase of
whether Plaintiffs are exempt employees uritle FLSA. Thus, Defendants’ Motion for
Summary Judgment will be stayasd to the issues of whether Plaintiffs are exempt employees,
and Defendants’ good faith defense. The resmiudf individual opt-in Rlintiffs’ claims based

on exemption will also be stayed.
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The other claims raised in Defendants’tida for Summary Judgment, however, are ripe
for disposition, and will be discussed below.

C. Discussion

Defendants argue that Plaintiffs’ stédgv claims are preempted by the FLSA.
Defendants further argue that Ja@argill’s claims are outside the statute of limitations. The
undersigned will discuss these claims in turn.

1. Preemption

Defendants argue that Plaintiffs’ statevlelaims for unpaid overtime are preempted
because they are entirely duplicatief their FLSA claims. Defendants contend that the Fourth
Circuit, in Anderson v. Sara Lee Coy»08 F.3d 181 (4th Cir. 2007), held that duplicative state
law claims are preempted by the FLSA because upsgt the FLSA’s enforcement structure.

Plaintiffs contend there is no authority in tRigcuit that has coreded that Plaintiffs
may not contemporaneously assert claims ayigimder the FLSA and claims for violations of
the Missouri Minimum Wage Mamum Hours Laws, unjust enriofent, and quantum meruit.
Plaintiffs cite precedent finding that theiat law claims do not depend on establishing a
violation of the FLSA because “Missouri’s walgevs also provide for the payment of minimum
wages and overtime payRobertson v. LTS Mgmt. Servs., LI6@2 F. Supp.2d 922, 928 (W.D.
Mo. 2008).

The FLSA authorizes workers to file prieadctions to recover unpaid wages, damages,
costs, and attorneys’ fees. 29 U.§Q@16(b). The FLSA contairessavings clause, which
states, “No provision of this chigy or of any order thereundsghnall excuse noncompliance with

any Federal or State law oumcipal ordinance establishingr@nimum wage higher than the
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minimum wage established under this chaptea maximum work week lower than the
maximum workweek established under this chapter.” 29 U.S.C. § 218(a).

State law is preempted if a court determitied (1) Congress expressly preempts state
law; (2) Congress has pervasively regulated coniduz field manifesting its intent to preempt
state law; or (3) the state law conflicts with federal I&ade v. Nat’l Solid Wastes Mgmt.
Ass’n,505 U.S. 88, 98 (1992English v. Gen. Elec. Ca496 U.S. 72, 78-79 (199(Hjluang v.
Gateway Hotel Holding$20 F. Supp.2d 1137, 1141 (E.D. Mo. 2007). In the absence of express
pre-emptive language, as is the case with the FlitlsAEighth Circuit Codrof Appeals has held
that:

pre-emptive intent may ... be imfed if the scope of the statute

indicates that Congress intendiederal law to occupy the

legislative field, or if there ian actual conflict between state and

federal law. Such a conflict arises when compliance with both

federal and state regulationsaiphysical impossibility, or when

state law stands as an agée to the accomplishment and

execution of the full purposes@ objectives of Congress.
Qwest Corp. v. Minn. Pub. Utilities Comm®84 F.3d 721, 726 (8th Cir. 2012). The Eighth
Circuit has not addressed the specific issuehether the remedies under the FLSA are
exclusive.

The Court recognizes that theu¥th Circuit has held théhe FLSA preempts state law
claims that are duplicative of the FLSA claindsndersonb08 F.3d at 194-95. District courts
within the Eighth Circuit, however, have foutit the FLSA does not preempt state common
law claims similar to those asserted by Plaintiffee Fry v. Accent Mktg. Servs., LLLC
4:13CV59 CDP, 2013 WL 2403669, at *2 (E.D. Mo. May 31, 20Bg)d v. BJC Health System,
4:11CV1571 HEA, 2013 WL 1581420, *2-3 (E.D. Mo. Apr. 12, 208)yenport v. Charter

Communications, LLC}:12CV7 AGF, 2012 WL 5050580, *2—*3 (E.D. Mo. Oct. 12, 2012) (no
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preemption of Missouri’s Minimum Wage Law, state law claims for breach of contract,
guantum meruit, or unjust enrichment based on the same alleged facts underlying FLSA claim);
Perez—Benites v. Candy Brand, LIZ&7 F.R.D. 242, 246 (W.D. Ark. 2010) (holding that the
plaintiffs’ breach of contraatlaim seeking overtime pay was noeempted by the FLSA; “Most
district courts in the Eighth @iuit agree that the FLSA’s savings clause ... indicates that the
FLSA does not provide an exclusivemedy for its violations.”Doyel v. McDonald’s Corp.,

No. 4:08CV01198 CAS, 2009 WL 35062#,*4 (E.D. Mo. Feb. 10, 2009)ePage v. Blue

Cross & Blue Shield\o. 08-584 (RHK/JSM), 2008 WL 26815, *8 (D. Minn. June 25, 2008)
(“While Plaintiffs may not obtainlouble recovery, they are freepursue relief under the FLSA
as well as unjust enrichment.”) (citation omitteld@ibertson642 F. Supp.2d at 928 (holding that
the FLSA did not preempt state law claimslioeach of contract, quantum meruit, and unjust
enrichment)Osby v. Citigroup, IncQ7CV6085 NKL, 2008 WL 2074102, at *2 (W.D. Mo. May
14, 2008)Bouaphakeo v. Tyson Foods, Ifi64 F. Supp.2d 870, 885 (N.D. lowa 2008)
(holding that the plaintiffstiuplicative claim under lowainimum wage law was not
preempted by the FLSA because the claim did netfiere with, frustrate, conflict with, or stand
as an obstacle to the goalstioé FLSA, and because FLSAeatonot provide the exclusive
remedy for its violations).

The undersigned finds the opinions of therdistourts within the Eighth Circuit,
including this district, persuag and adopts the view that tReESA does not preempt Plaintiffs’
state law claims. Due to the factual overlapvaen FLSA claims and the state wage and hours
law claims, “it would illserve the interests ajrovenience or judicial economy to re-litigate in
state court the defendants’ pay practice&chold v. Directy No. 4:10CV00352 AGF, 2011 WL

839636 at * 8 (E.D. Mo. Mar. 7, 2011) (quoti@grtez v. Nebraska Beef, In266 F.R.D. 275,
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287 (D. Neb. 2010)). Even if Plaintiffs’ state lalaims are duplicativef their FLSA claims,
the state law claims do not interfere with or stand as an obgstable goals of the FLSA. For
the above reasons and because the FLSA doexprssly preempt all state law causes of
action, the Court will deny Dendants’ Motion for Summary Judgment as to the issue of
preemption.

2. Janet Cargill's Claims

Defendants argue that Janet Cargill’s claaresbarred by the statute of limitations. Ms.
Cargill opted-in to this action on May 15, 201Roc. 53-2.) Defendants argue that, because
Ms. Cargill resigned her emplment on February 21, 2012, her claims are barred by the statute
of limitations regardless of wheththe Court applies a two or tlegear statute of limitations.

Plaintiffs argue that the filig of the class action complatotled the statute of limitations
applicable to Ms. Cargill's claims. The @plaint was filed on March 10, 2014. (Doc. 11.)

Under the FLSA, claims must be “commenegéthin two years after the cause of action
accrued,” unless the violation was “willful,” imhich case the FLSA extends the statute of
limitations to three yearsSee29 U.S.C§ 255(a). An action is commenced under the FLSA
when a party files suit, but inglcase of a collectivaction, if a party’s n@e does not appear on
the complaint, the action commences with respetitat party when he or she files a written
consent to become a paftthe collective actionld. at§ 256(b). As a redy the statute of
limitations continues to run until a putatiglass member elects to join the sud. The doctrine
of equitable tolling permits a plaintiff to sudefthe statutory time p@d has expired if she has
been prevented from doing so doenequitable circumstancegirstcom, Inc. v. Qwest Corp.

555 F.3d 669, 675 (8th Cir. 2009).
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In this case, the filing of the Complaint did not toll the statute of limitations as to Ms.
Cargill's FLSA claim. Rather, the statutelmhitations, which is no longer than three years,
continued to run until Ms. Cargfiled her opt-in notice. Said notice was filed more than three
years after Ms. Cargill resignedrramployment. Plaintiffs hauweot argued that any inequitable
circumstances prevented Ms. Cargill fratmg§ her opt-in notice, which would support the
application of equitable tolling. Thus, Ms. Citltg FLSA claims are barred by the statute of
limitations.

With regard to Ms. Cargill’s state claimstveo-year statute of limitation applies to state
law overtime claims, including unjust eciiment and quantum meruit clainSeeShort v. Nat’l
Asset Recovery Servs. Indo. 1:13CV47 SNLJ, 2013 WL 3389053, at * 2 (E.D. Mo. July 8,
2013);Trapp v. O. Lee, LLX18 F. Supp.2d 911, 914 (E.D. Mo. 2013he instant Complaint
was filed more than two years after NGargill resigned her employment.

The undisputed facts reveal that Ms. Cargill's FLSA cla@md state law claims are
barred by the relevant statutes of limitatiofi$fws, summary judgment will be granted in favor
of Defendants as to Ms. Cargill's claims.

lll.  Motion for Class Certification
Plaintiffs seek class ceriifation of their state law claimsder Federal Rule of Civil
Procedure 23. (Doc. 61.) Plaintiffs regtieertification otthe following class:
All persons who worked for Defiglant as an ISL Aide and/or
Team Lead from March 2012 to the present, who performed work
for the Defendant for more than 40 hours in [a] workweek without
proper compensation.
Plaintiffs also requeshat Plaintiff Tyral Tinsley be appated as class representative and

Plaintiffs’ co-lead counsel atcord, The Owens Law Firm and the Employee & Labor Law

Group of Kansas City be designated and appoiase@lass counsel. Plaintiffs have submitted
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evidence in support of &éir Motion. (Docs. 61-1thru 61-10.) Defendants have filed a Response
in Opposition to Plaintiffs’ Motion for ClasSertification (Doc. 70)along with supporting
evidence (Docs. 70-1 thru 70-8). For the reasatgorth below, Plaintiffs’ Motion for Class
Certification will be granted.

A. Legal Standard

“The class action is an exception to the lisule that litfgation is conducted by and on
behalf of the individual named parties only. dame within the excejon, a party seeking to
maintain a class action must affirmatively dematrate his compliance with [Federal Rule of
Civil Procedure] 23.”"Comcast Corp. v. Behrentl33 S.Ct. 1426, 1432 (2013) (citations
omitted). Rule 23(a) establishes four prerequsdive class certification: (1) the class is so
numerous that joinder of all members is impicatile; (2) there are quests of law and fact
common to the class; (3) the claims or defe$¢ise representative fees are typical of the
claims or defenses of the class; and (4) theasentative parties will fairly and adequately
protect the interests of theask. Fed.R.Civ.P. 23(a).

A plaintiff seeking to maintain a class axtimust satisfy the Rulg3(a) prerequisites
along with at least one gvision of Rule 23(b).Comcast133 S.Ct. at 1432. In the instant case,
the provision at issue is Rud3(b)(3) predominance, which reqes a court to find that “the
guestions of law oract common to class members predwte over any questions affecting
only individual members, and thafclass action is superito other available methods for fairly
and efficiently adjudicating the controversy.” Fed.R.Civ.P. 23{Rule 23(b)(3)’s
predominance criterion is even more demanding than Rule 23{ajpicast133 S.Ct. at 1432.

A district court must conduct a “rigorous analytsisensure that atequirements of Rule

23 have been met.3mith v. ConocoPhillips Pipe Line C801 F.3d 921, 925 (8th Cir. 2015)
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(citation omitted). This analysis “will frequently entail oviap with the merits” of the parties’
claims and defenses because “class determmgéaoerally involves corgerations that are
enmeshed in the factual and legal issuesesing the plaintiff's cause of actionComcast,
133 S. Ct. at 143%ee also Elizabeth M. v. Montené38 F.3d 779, 786 (8th Cir. 2006).
However, “[m]erits questions may be consideredanly to the extent . .that they are relevant
to determining whether the Rule 23 preredassior class certification are satisfiedimgen
Inc. v. Conn. Ret. Plans & Trust Funds83 S. Ct. 1184, 1195 (2013). Although the Court has
broad discretion in determining whether to ceréifglass, in close casesurts should err in
favor of certification because the class bammodified as the case progressgse In re Aquila
ERISA Litigation 237 F.R.D. 202, 207 (W.D. Mo. 2006) (citilgre Control Data Corp.
Securities Litigation116 F.R.D. 216, 219 (D. Minn. 1986)).

B. Discussion

1. Rule23(a) Requirements

Defendants argue that Plaintiffs cannot meet the requirements of numerosity, typicality,
or fair and adequate representation.

a. Numerosity

Rule 23(a) requires that Plaiifisi show that the class is samerous that joinder of all
members is impracticable. Plaintiffs statattbefendants have idiired 101 current and
former ISL Aides who were paid pursuant tof@elants’ policies and practices of compensating
employees straight time for all hours workeather than overtime compensation for hours
worked in excess of forty in a workweek. Ptdfa note that the Eighth Circuit has found as few

as twenty plaintiffs suffient to certify a classSee Arkansas Educ. Ass’n v. Bd. Of Ed446

Pagel3 of 24



F.2d 763, 765 (8th Cir. 1971). Plaintiffs therefargue that the number of ISL Aides working
for Defendants meets the numerosity requirement.

Defendants argue that only thirty-one 18ldes regularly performed work in homes
owned by ABC Realty or BKC Preypties. Defendants note that five of those ISL Aides have
already opted-in to the FLSA collective actioneanf the ISL Aides has withdrawn from this
suit, and twenty-two others do not wish t;mjoDefendants arguedhPlaintiffs cannot
demonstrate that joinder is difficult or mvenient because notice was received by all class
members through the FLSA notice procedure.

Plaintiffs respond that Defendahtharacterization of the rtiar as limited to ISL Aides
working at specific locations is incorrect. InsteRlaintiffs argue that none of the ISL Aides
satisfied the companionship exemption becaugehélr job duties do not satisfy the exemption;
and (2) the clients did not live in private resides, regardless of whether the Defendants have
an ownership interest in residms where the clients reside. Btdfs also argue that the fact
that some ISL Aides did not opt ia the litigation idgrrelevant to the Rul@3 determination.

Number is but one of severalrtsiderations relevant to tij@nder impracticability issue.
In addition to the size of the &g, the Court may also consider the nature of the action, the size
of the individual claims, the inconveniencetging individual suitsand any other factor
relevant to the practicability of jaimg all the putative class membepPaxton v. Union Nat'l
Bank,688 F.2d 552, 559 (8th Cir. 1982jt{ng Charles A. Wright & Arthur R. Miller, Federal
Practice and Procedurg 1762). There are no “arbitrary relalictating the number of class
members necessary to satisfy numeroditgxton,688 F.2d at 559. “The numerosity
requirement must be balanced against trssipdity of [numerous] separate trialsBradford v.

AGCO Corp., 187 F.R.D. 600, 604 (W.D. Mo. 1999) (“Thi®@t finds that a class of twenty to
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sixty five members is sufficiently numerous undeteR2B8.”). It has been consistently held that
joinder is impracticable whetbe class is composed of mdahan 40 persons. Herbert B.
Newberg & Alba ContelNewberg on Class Actiongpl. 1, § 3.05 (4th ed.2002).

After reviewing the parties’ respective argumettie Court finds that Plaintiffs have met
the numerosity requirement. The Court agrees with Plaintiffs’ coatetitat the prospective
class is broader than merely ISL Aides workindiomesowned by ABC Realty or BKC
Properties. Plaintiffs contel that none of the 101 potent@ss members were properly
classified as exempt because their job dutie®wesufficient to allow them to satisfy the
exemption and because they did not work imgie homes. In support of their claim that
potential class members were not exempt, RiEgubmitted evidence that Covenant Care was
informed by the Department of Labor in Janu2®y 4 that if clients leasdtieir residences, these
facilities were not “privatéhomes.” (Doc. 61-9.)

Defendants’ position that the skis restricted to the thirty-one individuals working in
homes owned by ABC Realty or BKProperties is based on thiterpretation and application
of the companionship exemption. Defendamive submitted deposition testimony from
Defendant Rebecca Reagan identifying the ownetiseolfiomes in which clients reside. (Def's
Ex. B.) As discussed with respect to PlaintiRsile 56(d) Motion, howewe Plaintiffs seek to
obtain additional evidence regarding the property owners and their relationship with Defendants
in order to fully respond to Defendants’ exemption argument. Because the parties have not yet
completed discovery on the merits phase ofitigation, Defendants’ argument is premature.
See In re Zurn Pex Plumbing Prods. Liab. Ljté#4 F.3d 604, 616 (8th Cir. 2011) (“The
guestion at class certificationngt whether the plaintiffs haaready proven their claims

through common evidence”). Joinder of 101 potéwtass members would be impracticable.
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Whether the evidence ultimately supports Rifigi position that none of the potential class
members are exempt will be determined after additional discovery is concluded.

Further, the size of the FLSA opt-in clas&islevant to the Rule 23 determination.
Courts have declined to find that a small FL&#-in class precludes d#ication of a larger
Rule 23 class, noting that individuals who did apt in may have feared retaliation by their
employers.See Guzman v. VLM, In&No. 07CV1126 (JG)(RER), 2008 WL 597186 at * 5 (E.D.
N.Y. Mar. 2, 2008),Jankowski v. CastaldNo. 01CV0164(SJF)(KAM), 2006 WL 118973, at *
2 (E.D. N.Y. Jan. 13, 2006). Should a large nunatbetass members opt-out, the Court has the
option of decertifying the class.

b. Commonality

Rule 23(a)(2) requires a plaiihto show that “there are gsgons of law or fact common
to the class.” Fed. R. Civ. P. 23(a)(2). the Supreme Court has explained, “any competently
crafted class complaint literally raises coomyuestions,” but “[w]hat matters to class
certification is not the raisingf common questions—even in drevebut, rather the capacity of
a classwide proceeding to generate comamswersapt to drive the resolun of the litigation.”
Wal-Mart Stores, Inc. v. Duke$31 S. Ct. 2541, 2551 (2011) (emphasis in original) (citations
omitted). In other words, Plaintiffs’ claim rsu‘depend upon a common contention . . . of such
a nature that . . . determination of its truth dsifg will resolve an issuthat is central to the
validity of each one of the [individuglaintiff's] claims in one stroke.’ld. Notably, courts
within the Eighth Circuit have stated thaétcommonality requirement imposes a very light
burden on a plaintiff seeking to ceytih class and is easily satisfiedviund v. EMCC, Ing.259

F.R.D. 180, 183 (D. Minn. 2009) (citation and internal quotations omitted).
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The Court finds that Plaintiffs have met the commonality requirements. As Plaintiffs
note, their claims share virtually identical quest@f law and fact. Sgifically, the questions
of whether Defendants have violated Missauaige statutes and common law in failing to
properly compensate its employees for ovegtimhether Defendants’ conduct was willful,
whether Plaintiffs are entitled to liquidatddmages; and whether Defendants’ affirmative
defense applies. These questions are capéloclemmon resolution because in each case,
Defendants applied a uniform policy categorigthe employee as exempt. As such, the
resolution of Plaintiffs’ claims turns on whetHeefendants properly cagerized Plaintiffs as
exempt. Defendants did not disputattthe commonality element is satisfied.

C. Typicality

Rule 23(a)(3) requires that “tlséaims or defenses of the representative parties are typical
of the claims or defenses of the class.” FedCiR. P. 23(a)(3). Typicality means that “other
members of the class . . . have the same or sigrikwances as the Plaifi,” in that “they have
been subjected to the same allegedly unlawful treatm@&uwning v. Riceland Foods, Indo.
4:13CV321 CDP, 2015 WL 1299229, at *4 (E.D. NWar. 19, 2015) (citations omitted). “The
typicality and adequacy critergerve as guideposts for deté@mmng whether maintenance of a
class action is economical and whether the ngpteadtiff’'s claim and the class claims are so
interrelated that the interests of the class membidirbe fairly and adequately protected in their
absence.”Golan v. Veritas Entm’t, LC, 788 F.3d 814, 821 (8th Cir. 2015) (citation omitted).
“The burden of showing typicaji is not an onerous onePaxton 688 F.2d at 561.

Defendants argue that Plaintiffs have failed to show that their claims are typical of the
class because only thirty-one of the ISL Aides regularly worked in homes by ABC Realty or

BKC Properties. As previously discussed, hoarelDefendants’ narrow characterization of the
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prospective class is inaccurate. Defendantsegpihe same exemptionlmy to all members of
the prospective class, which resulted in Defetsl&ailing to pay them overtime. The class
members all seek the same statutory damagless, Plaintiffs have adequately demonstrated
typicality. See Velez v. Majik Cleaning Services,,I8005 WL 106895, at #4 (S.D.N.Y. Jan.

19, 2005) (“The named plaintiffs, like membefghe putative class, were injured by

[Defendant] in the same manner in that tiaere both underpaid, receiving less compensation
than statutorily required. Thus, the claiaighe named plaintiffs and the putative class
members arise from the same conduct on thegbfitefendant] and are based on the same legal
theories.”).

d. Adequacy

The adequacy requirement of Rule®84) focuses on “whether: (1) the class
representatives have common inggsewith the members of theask, and (2) whether the class
representatives will vigorously prosecute theresés of the class thugh qualified counsel.”
Paxton 688 F.2d at 562-63.

Defendants argue that Plaintiffs cannot stibat they would adpiately represent the
interests of class members becathsdr interests diverge from tladass in that only thirty-one
ISL Aides actually worked in homes ownedABC Realty and BKC Properties. Defendants
further argue that, because numerous potentigsbahembers have indicated that they do not
wish to participate in the lawsuit, Plaintifannot purport to adequatelpresent the class.
Defendants have submitted the declarations of twenty-two individuals, in which the individuals
state they do not wish to paipate in the instant litigath. (Docs. 70-7, 70-8.)

As discussed above, the Defendants mischaraetire class insofar élsey define it as

the thirty-one individuals working in homesvned by ABC Realty and BKC Properties.
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With regard to the declarations submittBtjintiffs contend that such “happy camper”
declarations are of little use aate often viewed by courts as siegpus. In addition, Plaintiffs
state that Defendants have refilise respond to provide copiestbe statements as well as the
class list and have refused to provide infation regarding any employees who may have
refused to sign these statements. Plaintiffs thatethey also have not had an opportunity to
depose the declarants.

Courts have afforded no weight toajpy camper” affidavits at the conditional
certification phaseSee Bilskey v. Bluff City Ice, In&No. 1:13CV62 SNLJ, 2014 WL 320568 at
* 3 (E.D. Mo. Jan. 29, 2014Ereely v. HCR ManorCare, Inc/89 F. Supp.2d 819, 840 (N.D.
Ohio 2011) (declining to perform “a detailed/iewv of individualized facts from employees
hand-picked by” the employei)y re Wells Fargo Wage & HoUEmployment Practices Litig.
(No. 111), No. H-11-2266, 2012 WL38880, * 18 (S.D. Tex. Aug. 10, 2012) (“[Blecause
Plaintiffs have not had an opportunity to depthese declarants, it isappropriate to afford
significant weight to theisubstance”). The Court finds that the sagasoning applies to class
certification in this case and declines to ging aeight to the declanains. Not only are these
types of declarations inherently suspect, butrfifés have not had the opportunity to depose the
individuals and allege th&tefendants have not been farbming in providing discovery
regarding the declarants.

Plaintiffs have demonstrated they are@aate representatives for the putative class
members. Plaintiffs’ interests, like those df tlass, are to establiftat Defendants violated
Missouri state and common law regarding esgpient compensatiorPlaintiffs have no

conflicting interests. In adtibn, counsel are experienced wagel hour attoreys with class
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action experience. Defendantsrmlut challenge Plaintiffs’ counsslqualificatons. Thus, the
Court finds that Plaintiffs canifdy and adequately protect theénests of the proposed class.

In total, it is the Court’'®pinion that the prerequisiteqeirements of class certification
set forth in Rule 23(a) are met in this ca$é&e Court therefore turrie an analysis of the
appropriateness of class certifioat under the second and morengjent section of Rule 23.

2. Rule 23(b)(3) Requirements

“To qualify for certification under Rule 23(b)(3a class must et two requirements
beyond the Rule 23(a) prereqtesi: Common questions must ‘predominate over any questions
affecting only individual membest; and class resolution must tseiperior to other available
methods for the fair and efficieatjudication of the controversy.’Amchem Prods., Inc. v.
Windsor,521 U.S. 591, 615 (1997) (quoting FedR.P. 23(b)(3)). The Rule 23(b)(3)

requirements are commonly referred to as “predominance” and “superiority.”

a. Predominance

Rule 23(b)(3) “permits certitation only if the court finds #t the questions of law or
fact common to class members predomimater any questions affecting only individual
members.”Comcast133 S. Ct. at 1430. “The predomicarinquiry requires an analysis of
whether a prima facie showing of liability caa proved by common evidence or whether this
showing varies from member to membeHalvorson v. Auto-Owners Ins. C@18 F.3d 773,
778 (8th Cir. 2013).

But Rule 23(b)(3) “doenotrequire a plaintiff seeking cda certification to prove that
each element of her claim is sagtible to classwide proof.’”Amgen 133 S. Ct. at 1196. “What
the rule does require is that common questmasominateover any questions affecting only

individual class members.Id. (quoting Fed. Rule Civ. Proc. 23(b)(3)).
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Defendants do not offer any argument in oppostitothis factor. Plaintiff's class claims
may be proved by common evidence regarding Couebare’s policy of @ssifying Plaintiffs
as exempt from receiving overtime compengatitn this case, questions common to all
Plaintiffs will predominate over individual issugt might be raised. Thus, Plaintiffs have
shown that common issues will predominate.

b. Superiority

The second inquiry under Rule 23(b)(3) regsicourts to determine whether a class
action is “superior to other available methofis fairly and efficiently adjudicating the
controversy,” considering:

(A) the class members’ interests in individually controlling the prosecution or

defense of separate actions; (B) the extent and nature of any litigation concerning

the controversy already begby or against class membe(€,) the desirability or
undesirability of concentratg the litigation of the claims in the particular forum;

and (D) the likely difficultiesn managing a class action.

Fed. R. Civ. P. 23(b)(3)(A)-(D).

Plaintiffs argue that the uty of class action treatment in this case is self-evident.
Plaintiffs state that damages allowed by Miss state and commonviefor unpaid wages are
simply too slight to support indigual suits. Plaintiffs contertiat resolving Plaintiffs’ claims
on a class-wide basis in a single forum will becdint and cost-effective. Plaintiffs argue that
there are no manageability issues thatld precludeertification.

Defendants argue that Plaintiffs have raiwn that a class action is the superior means
of adjudication, particularly in light of thengoing FLSA collective action and the small number

of opt-in Plaintiffs. Defendants cidduecke v. A-Reliable Auto Parts and Wreckers, No.

01C2361, 2002WL1359411, * 2 (N.D. IL June 21, 2001 support of this argument.
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In Muecke the court denied Plaintiffs’ Rule 23 motion, finding that the FLSA class was superior

to a Rule 23 class based parallel state law claims:
Because all of the companiesepent and former employees will
have the chance to decide whether to join the case, and because
those who wish to do so will befoee the Court, it makes no real
sense to the Court tortiéy a class that wilutomaticallyinclude
all of the employees unlessthopt out. Under these
circumstances, and because of the relatively modest number of
existing present and former empé®s, the Court sees nothing to
favor the proposition that we should impose on the collective
FLSA claim an overlay of a Ru23(b)(3) state-law class.

Id. (emphasis in original).

Other courts, however, havejected the reasoning Mueckeand have found that a state
class action was superior because it allowsforore cost-efficient and fair litigation of
common disputesSee Damassia v. Duane Reade,,I860 F.R.D. 152, 163 (S.D. N.Y. 2008)
(“Indeed, it may be that in theage claim context, the opt-oodture of a class action is a
valuable feature lacking ian FLSA collective action, ingar as many employees will be
reluctant to participate in the amti due to fears aktaliation.”);Cortez v. Nebraska Beef, Inc.
266 F.R.D. 275, 293-94 (D. Neb. 2010) (“Althougk ttefendants’ employees have received
notice of the FLSA action, there may be a nundieeasons the employees failed to opt-in to
the action that had nothing to do with a beligfthvere not actually aggwved”).

After considering these factors, the Ccugtieves that the classtion mechanism is a
superior method of resolving Plaintiffs’ claim3he Court further agrees that, “[bJecause
litigation costs would likely exceed any gains from overtime wage recovery, class members

would be unlikely to litigate individually."Torres v. Gristede’s Operating Cor2006 WL

2819730, at *16 (S.D.N.Y. Sep. 29, 2006). Resotuthrough a class action would be an
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efficient allocation of judiciatesources. Finally, the Courte®not have concerns about the
manageability of the class action.

The Eighth Circuit has recognized thatcourt’s inquiry on a motion for class
certification is ‘tentative,’ ‘preliminary,” and ‘limited.”In re Zurn 644 F.3d at 613 (quoting
Coopers & Lybrand v. Livesag37 U.S. 463, 469 n.11(1978)). In consideration of this
characterization, the Court will certify this clabst reserve the right tcedertify or redefine it at
the close of discovery when the factual bases for Plaintiffs’ claims are more fully developed.
This course of action gives duecognition to the fact thatass certification decisions are
“necessarily prospective and subject to changetheg are generally made before the close of
discovery.Id. at 614.

Accordingly,

IT IS HEREBY ORDERED that Defendants’ Motion fd8ummary Judgment (Doc. 73)
is granted in part anddenied in part. Summary judgment granted in favor of Defendants as
to Plaintiff Janet Cargill'slaims. Summary judgmentdeniedas to the issue of preemption.
A separate Partial Judgment will be issued on this date.

IT IS FURTHER ORDERED that Plaintiffs’ Request t€ontinue Defendants’ Motion
for Summary Judgment pursuantRale 56(d) (Doc. 84) igranted. Defendants’ Motion for
Summary Judgment sayedas to Defendants’ defenses of exemption and good faith.

IT IS FURTHER ORDERED that the following briefing schedule shall apply:

Plaintiffs shall file their Response Befendants’ Motion foSummary Judgment dviarch 15

2016 Defendants shall file their Reply darch 29, 2016

IT IS FURTHER ORDERED that Plaintiffs’ Motion for Clas Certification (Doc. 61) is

granted.
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IT IS FURTHER ORDERED that Plaintiff Tyral Tinsley islesignated as representative
of the class.

IT IS FURTHER ORDERED that The Owens Law Firm and the Employee & Labor
Law Group of Kansas City ar@pointed as class counsel.

IT IS FURTHER ORDERED that the parties shall confer and attempt to reach
agreement with respect to a propo&auh of class notice. Withifi4 daysfrom the date of this
Order, the parties shall file a proposed ewtreflecting issues—if any—on which they are

unable to reach agreement.

(Ut it Liows
ABBIE CRITES-LEONI
UNITEDSTATESMAGISTRATE JUDGE

Dated this 2nd day of February, 2016.
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