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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
SOUTHTHERN DIVISION
SHARI BUERCK,
Plaintiff,
V. Case N01:14CV32NCC

CAROLYN W. COLVIN,
Acting Commissioner of Social Security)

N s - N N N N N N N

Defendant.

MEMORANDUM AND ORDER

This is an action under Title 42 U.S.C. 8§ 405(g) for judicial review of the
final decision of the Commissioner denying the applicationSbhéari Buerck
(Plaintiff) for Disability Insurance Benefits (DIB) under Title Il of the Social
Security Act (the Act), 42 U.S.C. 88 4@t seq Plaintiff has filed a brief in
support of the Complaint. (Dot5). Defendant has filed a brief in support of the
Answer. (Doc.18). The parties have consented to the jurisdiction of the
undersigned United States Magistrate Judge pursuant to Title 28 U.636(c§.
(Doc. 19.

l.
PROCEDURAL HISTORY

On April 7, 2011 Plaintiff filed her application foDIB, alleginga disability

onset date of October 26, 201QTr. 14452). Plaintiff's application was denied
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and she requested a hearing before an Administrative Law Judge (ALJB8(Tr.
91). After a hearing, by decisipdatedFebruary 62013, the ALJ found Plairfit

not disabled. (Tr9-22). On January 24, 2014the Appeals Council denied
Plaintiff’'s request for review. (Tr.-4). As such, the ALJ’s decision stands as the
final decision of the Commissioner.

I
LEGAL STANDARDS

Under tre Social Security Act, the Commissioner has established -atbype
process for determining whether a person is disabled. 20 C.F.R. 88 416.920,
404.1529. “If a claimant fails to meet the criteria at any step in the evaluation of

disability, the process ends and the claimant is determined to be not disabled.

Goff v. Barnhart 421 F.3d 785, 790 (8th Cir. 2005) (quoting Eichelberger v.

Barnhart 390 F.3d 584, 5901 (8th Cir. 2004)). In this sequential analysis, the
claimant first cannot be engaged in “substantial gainful activity” to qualify for
disability benefits. 20 C.F.R. 88 416.920(b), 404.1520(b). Second, the claimant
must have a severe impairment. 20 C.F.R. 88 416.920(c), 404.1520(c). The Social
Security Act defines “severe impairment” as “any impairment or combination of
impairments which significantly limits [claimant’s] physical or mental ability to do
basic work activities.”ld. “The sequential evaluation process may be terminated
at step two only when the claimant’s impairment or combination of impairments

would have no more than a minimal impact on [his or] her ability to wodage
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v. Astrue, 484 F.3d 1040, 1043 (8th CiA0Z) (quotingCaviness v. Massanari

250 F.3d 603, 605 (8th Cir. 2001) (citing Nguyen v. ChatsrF.3d 429, 4381

(8th Cir. 1996)).

Third, the ALJ must determine whether the claimant has an impairment
which meets or equals one of the impairments listedle Regulations. 20 C.F.R.
88 416.920(d), 404.1520(d); pt. 404, subpt. P, app. 1. If the claimant has one of, or
the medical equivalent of, these impairments, then the claimant is per se disabled
without consideration of the claimant’s age, education, or work his@egid.

Fourth, the impairment must prevent the claimant from doing past relevant
work. 20 C.F.R. 88 416.920(f), 404.1520(Mhe burden rests with the claimant at
this fourth step to establish his or her Residual Functional Capacity (R5€8).

Steed v. Astrue, 524 F.3d 872, 874 n.3 (8th Cir. 2008) (“Through step four of this

analysis, the claimant has the burden of showing that she is disabled.”);

Eichelberger390 F.3d at 5991; Masterson v. Barnhart, 363 F.3d 731, 737 (8th

Cir. 2004); _Young v. Apfel221 F.3d 1065, 1069 n.5 (8th Cir. 2000). The ALJ

will review a claimant’s RFC and the physical and mental demands of the work the
claimant has done in the past. 20 C.F.R. § 404.1520(f).

Fifth, the severe impairment must prevent the claimant from doing any other
work. 20 C.F.R. 88 416.920(g), 404.1520(g). At this fifth step of the sequential

analysis, the Commissioner has the burden of production to show evidence of other



jobs in the national economy that can be performed by a person with the claimant’s
RFC. SeeSteed 524 F.3d at 874 n.3Young, 221 F.3d at 1069 n.5. If the

claimant meets these standards, the ALJ will find the claimant to be disabled.
“The ultimate burden of persuasion to prove disability, however, remains with the

claimant.” I1d. See alsdHarris v. Barnhart356 F.3d 926, 931 n.2 (8th Cir. 2004)

(citing 68 Fed. Reg. 51153, 51155 (Aug. 26, 2003)rno v. Barnhart377 F.3d

801, 806 (8th Cir. 2004) (“The burden of persuasion to prove disability and to
demonstrate RFC remains on the claimant, even when the burden of production

shifts to the Commissioner at step five.”); Charles v. Barnhart, 375 F.3d0/8Z7

n.5 (8th Cir. 2004) (“[T]he burden of production shifts to the Commissioner at step
five to submit evidence of other work in the national economy that [the claimant]
could perform, given her RFC.”). Even if a court finds that there is a
preponderane of the evidence against the ALJ’s decision, the decision must be

affirmed if it is supported by substantial eviden&eeClark v. Heckley 733 F.2d

65, 68 (8th Cir. 1984). “Substantial evidence is less than a preponderance but is
enough that a reasonable mind would find it adequate to support the

Commissioner’s conclusion.” _Krogmeier v. Barnh&$4 F.3d 1019, 1022 (8th

Cir. 2002). See als@ox v. Astrue, 495 F.3d 614, 617 (8th Cir. 2007)Bland v.

Bowen 861 F.2d 533, 535 (8th Cir. 1988), thggtidh Circuit Court of Appeals

held:



The concept of substantial evidence is something less than the weight
of the evidence and it allows for the possibility of drawing two
Inconsistent conclusions, thus it embodies a zone of choice within
which the Secretary may decide to grant or deny benefits without
being subject to reversal on appeal.

See alsd.acroix v. Barnhart465 F.3d 881, 885 (8th Cir. 2006) (“[W]e may not

reverse merely because substantial evidence exists for the opposite decision.”)

(quoting Johnson v. Chater, 87 F.3d 1015, 1017 (8th Cir. 1998axtfield v.

Barnhart 384 F.3d 986, 988 (8th Cir. 2004) (“[R]eview of the Commissioner’s
final decision is deferential.”).
It is not the job of the district court to-veeigh the evidence or reviewud

factual record de novoSeeCox, 495 F.3d at 617Guilliams v. Barnhart, 393 F.3d

798, 801 (8th Cir. 2005); McClees v. Shala?aF.3d 301, 302 (8th Cir. 1993);

Murphy v. Sullivan, 953 F.2d 383, 384 (8th Cir. 1992). Instead, the district court

must simply determine whether the quantity and quality of evidence is enough so
that a reasonable mind might find it adequate to support the ALJ’s concl&sen.

Davis v. Apfel, 239 F.3d 962, 966 (8th Cir. 2001) (citing McKinney v. AgteB

F.3d 860, 863 (8tiCir. 2000)). Weighing the evidence is a function of the ALJ,

who is the facfinder. SeeBenskin v. Bowen830 F.2d 878, 882 (8th Cir. 1987).

See alsdnstead v. Sullivan962 F.2d 803, 804 (8th Cir. 1992) (holding that an

ALJ’s decision is conclusivaupon a reviewing court if it is supported by

“substantial evidence”). Thus, an administrative decision which is supported by



substantial evidence is not subject to reversal merely because substantial evidence
may also support an opposite conclusion orabse the reviewing court would

have decided differently. See Krogmeier 294 F.3d at 1022. See also

Eichelberger 390 F.3d at 589Nevland v. Apfel 204 F.3d 853, 857 (8th Cir.

2000) (quotingTerrell v. Apfel 147 F.3d 659, 661 (8th Cir. 1998Hutsell v.

Massanari259 F.3d 707, 711 (8th Cir. 2001).

To determine whether the Commissioner’s final decision is supported by
substantial evidence, the court is required to review the administrative record as a
whole and to consider:

(1) Findings of credibity made by the ALJ;

(2) The education, background, work history, and age of the claimant;

(3) The medical evidence given by the claimant’s treating physicians;

(4) The subjective complaints of pain and description of the claimant’s
physical activity andmpairment;

(5) The corroboration by third parties of the claimant’s physical impairment;

(6) The testimony of vocational experts based upon proper hypothetical
guestions which fairly set forth the claimant’s physical impairment; and

(7) The testimonyf consulting physicians.

Brand v. Sec'y of Dep’t of Health, Educ. & Welfa®23 F.2d 523, 527 (8th Cir.

1980);Cruse v. Bowen867 F.2d 1183, 11885 (8th Cir. 1989).




Additionally, an ALJ's decision must comply “with the relevant legal

requirements.”Ford v. Astrue518 F.3d 979, 981 (8th Cir. 2008).

The Social Security Act defines disability as the “inability to engage in any
substantial gainful activity by reason of any medically determinable physical or
mental impairment which can be expected to result in death or has lasted or can be
expected to last for a continuous period of not less than 12 months.” 42 U.S.C. §
416(1)(1)A); 42 U.S.C. § 423(d)(1)(A).“While the claimant has the burden of
proving that the disability results from a medically determinable physical or mental
impairment, direct medical evidence of the cause and effect relationship between
the impairment and the degree of claimant’s subjective complaints need not be

produced.” Polaski v. Heckler, 739 F.2d 1320, 1322 (8th Cir. 1984)hen

evaluating evidence of pain, the ALJ must consider:
(1) the claimant’s daily activities;

(2) the subjective evidence of the duration, frequency, and intensihe of
claimant’s pain;

(3) any precipitating or aggravating factors;
(4) the dosageeffectiveness, and side effects of any medication; and
(5) the claimant’s functional restrictions.

Baker v. Sec’y of Health & Human Servs., 955 F.2d. 552, 555 (8th Cir. 1992);

Polaskj 739 F.2d at 1322.



The absence of objective medical evidence is jus¢ d¢actor to be
considered in evaluating the plaintiff's credibilitySeeid. The ALJ must also
consider the plaintiff's prior work record, observations by third parties and treating
and examining doctors, as well as the plaintiff's appearance and danatahe
hearing. SeePolaskj 739 F.2d at 132Zruse 867 F.2d at 1186.

The ALJ must make express credibility determinations and set forth the
inconsistencies in the record which cause him to reject the plaintiff's complaints.

SeeGuilliams, 393 F.3dat 801;Masterson 363 F.3d at 738.ewis v. Barnhart

353 F.3d 642, 647 (8th Cir. 2003tall v. Chater 62 F.3d 220, 223 (8th Cir.

1995). It is not enough that the record contains inconsistencies; the ALJ must
specifically demonstrate that he considerl of the evidence. Robinson v.

Sullivan, 956 F.2d 836, 841 (8th Cir. 199Butler v. Sec'y of Health & Human

Servs, 850 F.2d 425, 429 (8th Cir. 1988). The ALJ, however, “need not akplici

discuss eacRolaskifactor.” Strongson v. Barnhart, 3613d 1066, 1072 (8th Cir.

2004). See alsdsteed 524 F.3d at 876 (citingowe v. Apfel 226 F.3d 969, 972

(8th Cir. 2000)). The ALJ need only acknowledge and consider thosed. See
id. Although credibility determinations are primarily for the ALJ and not the court,
the ALJ's credibility assessment must be based on substantial evid&e=.

Rautio v. Bowen862 F.2d 176, 179 (8th Cir. 198&fillbrook v. Heckler 780

F.2d 1371, 1374 (8th Cir. 1985).



RFC is defined as what the claimant carddspite his or her limitations, 20
C.F.R. 8§ 404.1545(a)(1), and includes an assessment of physical abilities and
mental impairments. 20 C.F.R. § 404.1545@)) The Commissioner must show
that a claimant who cannot perform his or her past relevant work can perform other

work which exists in the national econom$eeKarlix v. Barnhart 457 F.3d 742,

746 (8th Cir. 2006)Nevland 204 F.3d at 857 (citinylcCoy v. Schweiker683

F.2d 1138, 11487 (8th Cir. 1982) (en banc)). The Commissioner must fiostepr
that the claimant retains the RFC to perform other kinds of wBdeGoff, 421
F.3d at 790Nevland 204 F.3d at 857. The Commissioner has to prove this by

substantial evidence.Warner v. Heckler 722 F.2d 428, 431 (8th Cir. 1983).

Second, once #&plaintiff's capabilities are established, the Commissioner has the
burden of demonstrating that there are jobs available in the national economy that
can realistically be performed by someone with the plaintiff's qualifications and
capabilities. SeeGoff, 421 F.3d at 79(0yevland 204 F.3d at 857.

To satisfy the Commissioner’s burden, the testimony of a vocational expert
(VE) may be used. An ALJ posing a hypothetical to a VE is not required to
include all of a plaintiff's limitations, but only those igh he finds credible See
Goff, 421 F.3d at 794 (“[T]he ALJ properly included only those limitations
supported by the record as a whole in the hypothetic&dtiq 862 F.2d at 180.

Use of the MedicaVocational Guidelines is appropriate if the ALi3atedits the



plaintiff's subjective complaints of pain for legally sufficient reasoSgeBaker

v. Barnhart 457 F.3d 882, 8995 (8th Cir. 2006)Carlock v. Sullivan 902 F.2d

1341, 1343 (8th Cir. 1990 utsell v. Sullivan892 F.2d 747, 750 (8th Cit989).

1.
DISCUSSION

The issue before the court is whether substantial evidence supports the
Commissioner’s final determination that Plaintiff was not disablédeOnstead
962 F.2d at 804. Thus, even if there is substantial evidence that wpplortsa
decision opposite to that of the Commissioner, the court must affirm her decision
as long as there is substantial evidence in favor of the Commissioner’s position.
SeeCox, 495 F.3d at 61 Krogmeier 294 F.3d at 1022.

Plaintiff, who was turnindorty-nine two days after the hearing, testified that
she was five feet seven inches tall and weighed 200 pounds; that she had a
cosmetology license; that she last worked on April 7, 2011, at which time she was
laid off; that she initially filed for unemployment compensation but withdrew the
application because she was filing for disability; thftershe was laid offshedid
not try to find work because of back and leg pain; and that the most serious
conditions she had which affected her ability to work were panic attacks and back
pain. Plaintiff also testified that she had difficulty sitting, standing, or walking for
very long dudo constant pain; that she could not lift a gallon of milk without pain;

that she frequently fell down; that she rarely performed household chores; and that
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she spent most of her days lying on the couch trying to alleviate her(pair83
45, 5051).

The ALJfound that Plaintiff met the insured status requirements through
March 30, 2016; that she had not engaged in substantial gainful activity since her
alleged onset date, October 26, 2010; that Plaintiff had the severe impairments of
obesity, hypertension, degenerative disc disease of the lumbar spine status post
fusion of L34, depression, and anxietgnd that Plaintiff did not have an
impairment or combination of impairments that met or medically equaled the
severityof a listed impairment. The ALfbund that Plaintiff had the RFC to
perform light worR except for the following limitationsPlaintiff could not climb
ladders, ropes, or scaffolds; she could occasionally balance, stoop, knee, cro
crawl, and climb ramps and stairs; she should avmderate exposure to extreme
cold; she should avoid all exposure to excessive vibrations, to unproterbts he
and to the use of hazardous machinery, excluding motor vehicles; and she was
limited to performing simple unskilled work with only occasiomaéraction with

co-workers and the general public. The ALJ further found that Plaintiff was

! The Regulations define light work asvolv[ing] lifting no more than 20 pounds
at a time with frequent lifting or carrying of objects up to donds” 20 C.F.R.§
404.1567(b). Additionally;[s]ince frequent lifting or carrying requires being on
ones feet up to twethirds of a workday, the full range of light work requires
standing or walking, off and on, for a total of approximately 6 hours oflzou8
workday” Social Security RegulatiorS6R 83-10, 1983 WL 31251, at *6 (Dec.
12,1983)
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unable to perform her past relevant work and, considering Plaintiff's age, work
experience, and RF@atthere were johsvhich existed in significant numbers i

the national economyhat Plaintiff could perform. As such, the ALJ found that
Plaintiff was not disabled.

Plaintiff contends that the ALJ’'s decision is not supported by substantial
evidence because the ALJ gave improper weigtiid¢apinion ofStanky Hutson,
Ph.D, the State agency reviedoctor, who found Plaintifs impairments were not
severe becausdhe ALJ indicated he gave significameight to the opinion of
Plaintiff's surgeonPaul SantiagoM.D., althoughthe ALJ actually did not afford
any weight to Dr. Santiago’spinion; because the ALJ gave insufficievgight to
the opinion ofDr. JayLiss, Plaintiff's treatingpsychiatrist and because the ALJ
gave little weight to the opinion of Kathy Arnzen, F.N.P, who opinetiRtantiff
was undle to engage in substantial gainful activifypoc. 15). For the following
reasons, the court finds that Plaintiff's arguments are without merit and that the

ALJ’s decision is supported by substantial evidence.

A. Plaintiff's Credibility:
The courtwill first consider the ALE credibility determination, as the AkJ
evaluation of Plaintifs credibility was essential to the AkJdetermination of

other issues.SeeWildman v. Astrue, 596 F.3d 959, 969 (8th Cir. 2010THe

12



plaintiff] fails to recognize that the ALJ's determination regarding her RFC was
influenced by his determination that her allegations were not creglibeing

Tellez v. Barnhart403 F.3d 953, 957 (8th Cir. 2005)); 20 C.F83.404.1545,

416.945 (2010). As set forth more fully above, the ’AlLdredibility findings
should be affirmed if they are supported by substantial evidence on the record as a

whole; a court cannot substitute its judgment for that of the AekGuilliams v.

Barnharf 393 F.3d 798, 801 (8th Cir. 200Fjutsell 892 F.2d at 750Benskin
830 F.2d at 882.

To the extent that the ALJ did not specifically dielaskj other case law,
and/or Regulations relevant to a consideration of Plamitffedibility, this is not
necessarily a basis to set aside an’aldécision where the decision is supported

by substantial evidenceRandolph v. Barnhart, 386 F.3d 835, 842 (8th Cir. 2004);

Wheeler v. Apfel 224 F.3d 891, 895 n.3 (8th Cir. 2000); Reynolds v. Chater

F.3d 254, 258 (8th Cir. 1996); Montgomery v. Gna69 F.3d 273, 275 (8th Cir.

1995). Additionally, an ALJ need not methodically discuss &ahskifactor if
the factors are acknowledged and examined prior to making a credibility
determination; where adequately explained and supported, credibility findings are

for the ALJ to make.SeeLowe v. Apfel, 226 F.3d 969, 972 (8th Cir. 200@ee

also Tucke v. Barnhart 363 F.3d 781, 783 (8th Cir. 2004)THe ALJ is not

required to discuss eadPolaskifactor as long as the analytical framework is

13



recognized and consider&xl.Strongson 361 F.3d at 1072; Brown v. Chat&7

F.3d 963, 966 (8th Cir. 1996).
In any case,“[tlhe credibility of a claimar$ subjective testimony is

primarily for the ALJ to decide, not the couttsPearsall v. Massanar274 F.3d

1211, 1218 (8th Cir. 2001).“If an ALJ explicitly discredits the claimaat
testimony and gives good reason for doing so, [a court] will normally defer to the

ALJ’s credibility determinatiot. Gregq v. Barnhart354 F.3d 710, 714 (8th Cir.

2003). See alsHalverson v. Astrue600 F.3d 922, 932 (8th Cir. 201@px V.

Barnhart 471 F.3d 902, 907 (8thitC2006). For the following reasons, the court
finds that the reasons offered by the ALJ in support of his credibility determination
are based on substantial evidence.

First,the ALJ considered Plaintiff's daily activities, and stated that, “despite
the alleged severity of her impairments,” Plaintiff had engaged “in a somewhat
normal level of daily activity and interaction. Specifically, the ALJ considered
that Plaintiff stated, im Function Report, that she was able to iron her tigfido
her hairand makeup, drive, help care for the family pets, cook, do laundry,
complete household cleaningcluding dusting, scrubbing, and vacuuming, go out
alone, go shopping, manage her own finances, go to the manasycializewith

family.
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The court also notes that Plaintdfated, inher Function Reporthat, when
her husbandvas “off the road,” she “fix¢d] a full meal’; that she shopped for
groceries and medications; that she shopped once a week for about one to one and
a half hours; thiashe read on a daily basis; that she tried to play with her grandson,
on the floor; and that she fed her family’s timside dogs and catPlaintiff also
said her family told her that she needed to “get out moree ALJ concluded that
Plaintiff's ability to participate in “such activities undermined the credibility of
[her] allegations of disabling functional limitations(Tr. 16, 199206).

While the undersigned appreciates that a claimant need not be bedridden
before she can be determined to beallisd, Plaintiff's daily activities can
nonetheless be seen as inconsistent with her subjective complaints of a disabling
impairment and may be considered in judging the credibility of complaBés
Eichelberger 390 F.3d at 590 (ALJ properly considertwht plaintiff watched
television, read, drove, and attended church upon concluding that subjective

complaints of pain were not credibl®unahoo v. Apfel241 F.3d 1033, 1038 (8th

Cir. 2001);0Onstead 962 F.2d at 8034lurphy v. Sullivan 953 F.2d 383, &6 (8th

Cir. 1992);Benskin 830 F.2d at 883Bolton v. Bowen, 814 F.2d 536, 538 (8th

Cir. 1987). Indeed, the Eighth Circuit holds that allegations of disatgaig may
be discredited by evidence of daily activities inconsistent with such allegations.

Davis v. Apfel, 239 F.3d 962, 967 (8th Cir. 200X)Inconsistencies between [a

15



claimants] subjective complaints arieéractivities diminishhercredibility.” Goff,

421 F.3d at 792 See alsdHaley v. Massanarkb8 F.3d 742, 748 (8th Cir. 2001);

Nguyen v. Chater75 F.3d 429, 43¢1 (8th Cir. 1996) (holding that a claimant

daily activities, including visiting neighbors, cooking, doing laundng attending
church, were incompatible with disabling pain and affirming denial of benéfits a
the second step of analysis).

Second, the ALJ considered that Plaintiff admitted that, after her alleged
onset date, she worked as a medical assistant for nine and a half to ten hours a day.
(Tr. 16). The court notes that, in her Function Report, which Plaintiff completed
on April 13, 2011, Plaintiff stated that she was a medical assistanththatosild
arrive at work at 7:45 a.m., which was a twenty minute drive from her home; and
that after arriving at workshe worked as a medical assistant for the nimd and
a half to ten hours. (Tr. 199Also, Plaintiff testified that she worked pairne as
a medical assistant because her employer did not have any more hourshir give
(Tr. 51). Work performed during any period in which a plaintiff allegest she
was under a disability may demonstrate an ability to perform substantial gainful
activity. See?20 C.F.R.88404.1571, 416.971 (201MHven if the work you have
done was not substantial gainful activity, it may show that you are able to do more
work than you actually did). The ALJ may consider a plaintif work activity

during a period of time in whiclhealleges disability as a significant factor in

16



finding a plaintiff not credible.SeeTindell v. Barnhart444 F.3d 1002, 1006 (8th

Cir. 2006) (among other factors, claimant worked 10 hours per week in a catering

business)Harris v. Barnhart356 F.3d 926, 930 (8th Cir. 2004)t(was also not

unreasonable for the ALJ to note that Harris's . . -tpag wak [was] inconsistent
with her claim of disabling pait).

Third, the ALJ considered that Plaintiff testified that she stopped working
due to a busineg®lated layoff, rather than because of her allegedly disabling
impairments (Tr. 16, 36, 312. Leaving work for reasons unrelated to an alleged

disabling impairment weighs against a finding of disabiliedihaug v. Astrue

578 F.3d 805, 81a7 (8th Cir. 2009)Browning v. Sullivan 958 F.2d 817, 821

(8th Cir. 1992). The ALJ further considered that there was no evidence of a
significant deterioration in Plaintiff's medical condition since her lay off, and
stated that that there was a reasonable inference that Plaintiff'srinepé would
not prevent the performance {ther last] job, since it was beg performed
adequately at the time of the layoff despite a similar medical condition.” (Tr. 16).

SeeVan Vickle v. Astrue 539 F.3d 825, 830 (8th Cir. 2008) (“Thus, despite

suffering from what she calls ‘extreme fatigue,” Van Vickle continued wigrkar
over four years.”).
Fourth, the ALJ consided that Plaintiff's treating pisician’s noted that

Plaintiff was inconsistent in reporting the success of her back surgery and was
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suspected of incorrectly reporting blood pressure results and consistendyekvith
treatmentplan (Tr. 16). In this regard, the record reflects that October 2010,

Dr. Santiago performeldack surgery on Plaintiff. At a followp appointment, on
Decanber 7, 2010, Plaintiff “reported that she [was] doing quite well”; that she
continued to have “some pain, mostly incisional”; and that her “preoperative pain
ha[d] improved dramatically.” (Tr. 261). On February 22, 2011, Plaiatj&in
reported to Dr.Santiago that she was “doing quite well”; that she had a recent
flare-up aftera fall down a few steps; that she was “better than before surgery”;
that she was “quite happy with her outcome”; #mat she was no longer taking
pain medication. (Tr. 260).

However, on June 30, 201%arah A. Aydt, M.D., Plaintiff's primary care
physician, reported that, although Dr. Santiago had reported that Plaintiff was
“happy with the outcome of her back surgery,” Plairttdfirecently told Dr. Aydt
that “her pain was no better than it was before surgery.” Drt Agtkd that she
and Dr. Santiag were “getting discordant views with [their] interviews.” (Tr.
365). On August 17, 2012, when Plaintiff presented for a routirevetuation,

Dr. Aydt reportedthat Plaintif's blood pressure at home was “quite variable”;
Plaintiff's diastolics were “supposedly above 100 many times”; but Dr. Aydt was

“not sure [she] [could] buy this.” (Tr. 405KeeTravis v. Astrue, 477 F.3d 1037,

1042 (8th Cir. 2007) (“An ALJ may not deggard subjective complaints merely

18



because there is no evidence to support the complaints, but may disbelieve
subjective reports because of inherent inconsistencies or other circum&jances.
(internal quotation and citation omitted).

Fifth, in regard toPlaintiff's physical impairments, the ALJ considered that,
after Plaintiff's disc surgeryon October27,2010, she was limited to “conservative
means of occupational therapy, home exercise, pain medication, activity
modification, and followmup are.” (Tr. 1. As for Plaintiff's mental
impairments, the ALJ noted that Plaintiff had only conservative treatment,
consisting of medication review and some counseling. (Tr. 1823132429,
351-89, 41015). Further, the record does not reflect fPlaintiff was hospitalized
for psychiatric treatmentMoreover on December 11, 2012, it was reported that

Plaintiff had not been in counseling for about four years. (Tr. 438gRoberts v.

Apfel, 222 F.3d 466, 469 (8th Cir. 2000) (a lack of regtrieatment for an alleged

disabling condition detracts from a claimantredibility); Comstock v. Chate©91

F.3d 1143, 1147 (8th Cir. 1996) (lack of objective medical evidence contradicts a
claimants allegations of disabling pain).

Sixth, the ALJconsideredPlaintiff's medical recordselevant to both her
physical and mental impairments, and found that Plaintiff's credibility regarding
the severity of her impairments was “diminished because those allegations [were]

greater than [could be] expectedlight of the objective evidence of record.” (Tr.
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16-20). While an ALJ may not disregard subjective pain allegations solely because
they are not fully supported by objective medical evideaoédLJ is entitled to
make factual determination thatclaimants subjective pain complaints are not

credible in ligh of objective medical evidencé&eeRamirez v. Barnhar£92 F.3d

576 (8th Cir. 2002jciting 20 C.F.R§§416.908, 416.929).

The objective medical evidenda Plaintiff's casereflects that before
Plaintiff had disc surgery, in October 2010, Bantiago reported that Plaintiff had
5/5 strength throughout with normal muscular bulk and tone; her senseds
intact to light touch; her deep tendon reflexes were “2+ throughout”; Plaintiff's
gait was narrow based and stable; she was able to heel andalto without
difficulty; she had normal range of motigROM) on flexion, extension, and
rotation of her neck; and her straight leg raise was negative. It was noted on this
date that Plaintiff “asked to be scheduled for surgery.” (Tr. 28&er Plaintiff's
October 27, 2010 disc surgeir. Santiago reportechn December 7, 2010, that
Plaintiff's wound was “well healed without evidence of infectiotfat her
strength was 5/5 in her lower texmities; that her gait was narrow based and
stable; thatmaging studies revealed evidence of stable implants and alignment,
although there had been “some subsidence of [Plaintiff's] interbody dewicd”;

thatDr. Santiago was happy with Plaintiff's progress. (Tr. 261).
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Further,on February 22, 2011, Dr. Santiago repottieak, on examination,
Plaintiff's gait was narrow based and stable, her strength was 5/5 in her lower
extremities, xrays showed “stable iphants and alignment,and there was an
“evolving intertransverse fusion mass(Tr. 260). A May 24, 2011 radiography
exam showed interbody fusion, witiho motion of the fused segments in either
flexion or extension.” (Tr. 425). Additionally, in August 2011, Plaintiff's
extremities were without clubbing, cyanosis, or edema; her joints were
unremarkable; and her “bimanual exam [was] unremarkable.” (Tr. 363).

Moreover, @ February 23, 2012, Plaintiff had “goo&0OM of the hands,
wrists, ebows, shoulders, spine, hips, knees, and ankles, no hand, back, or leg
pain, andno tenderness, clubbing, cyanosis or significant edema. (Tr. 439).
March 1, 2012, Plaintiff had no edema in her extremities, hands or feehea
joints were “grossly unremarkable.” (Tr. 356). On June 22, 2012, Pldatifho
“musculoskeletal” deformities or enlarged joints, and no clubbing, cyanosis, or
significant edema. (Tr. 432). Medical records, dated January 1, 20&8t that
Plaintiff said she had pain on a dalbasis and that it radiated into her legs
Records of this date further state that, on examination, Plaintiff did not appear to
be in acute distress; Plaintiff had tightness in the paraspinal muscles in the lumbar
spine; she had decreasB®M; and her staight leg raise was positive at thirty

degrees. (Tr. 4228).
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In regard to Plaintiffs mental impairments, the ALJ considered that the
majority of Plaintiff's mental status examinations did not support her claim of
disabling impairments. (Tr. 18)ndeed, orFelruary 15,2011,Dr. Lissreported
that Plaintiff was “doing wejlthat her mood was goothatshe was having “more
panic attacfs],” which were waking her up at nighdand that sometimesshe had
to take extra Xanax. (Tr. 325). On June 9, 2011, Dr. Liss reported that Plaintiff
was doing well, her panic attacks were better, her mood was stable, and her
medications were working well. (Tr. 414pn February 23, June 22, and October
29, 2012, and January 10, 2013, Plaintiff was oriented and had appropriate mood
and affect. (Tr. 428, 43@32, 434).

Seventh Dr. Santiago reported, in October 2011, that he was allowing
Plaintiff to return to work full timgwith no restrictionsother than his advising
Plaintiff to avoid excessive heavy lifting as well as repetitive bending and twisting.

(Tr. 260). SeeEichelberger390 F.3d at 590 (ALJ could find claimant not credible

based in part on fact that no physician imposed any work related restrictions);

Young v. Apfe| 221 F.3d 1065, 1@5(8th Cir. 2000) We find it significant that

no physician who examined Young submitted a medical conclusion that she is
disabled and unable to perform any type of work.
Eighth the ALJ considered that medication helped Plaintiff's conditions.

(Tr. 18). SeeSchultz v. Astrue, 578 F.3d 838, 946 (8th Cir. 2007) (conditions
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which can be controlled with medication are not disablihg)egard to Plaintiff's
mental impairments, on August 16, 201Dr. Aydt reported that Plaintiff's
psychiatrist was prescribing Xanax and Adderall, and that Plaintiff was “doing
well with such”; and that Plaintiff’'s marital discord was better and her relationship
with her mother and sisters had improved. (315). Dr. Liss, Plaintiff's
psychiatrist, reported on Octob@3, 2010, that Plaintiff's medications were
“working well” and that she “need[ed] no changes.” (Tr. 328% stated above,
Plaintiff reported, in February 2011, that she took extra Xamlagn she had
increased panic attacks. (Tr. 325). On April 12, 2011, when Plaintiff said she did
not think Cymbalta was working, Dr. Ligshangedher medication. (Tr. 324).
Subsequently, as stated above, on June 9, 2011, Dr. Liss repatt&thaintiff was
“doing well” and her panic attacks were “better,” her mood was “stable,” and her
medication was “working well” and did not need to be changdd. 414). On
November 8, 2011, and April 19, 2012, Dr. Liss reported that Plaintiff's
medications were “working well” and did not need to be changed, although, on
November8, 2011, Plaintiff reported that her mood was “up & down,” and, on
April 19, 2012, she reported that her medications made her gain weight which
made her more depresse(lr. 41213). On December 11, 2012, when Plaintiff
reported that she was “still depressed” aas continuingo have panic attacks,

Dr. Liss increased the dosage of Plaintiff's medication. (Tr. 48050, the ALJ
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noted that the record reflects that Plaintiff's blood pressure was “amenable to
control with adherence to her treatment regimen.” (Tr28%.89).

Ninth, the ALJ considered that Plaintiff was not always compliant. 18}..
In this regard,Dr. Aydt reported, on September 6, 201Bat Plaintiff had not
shown up for her blood pressure assessment. (Tr. 404). It was also noted, on
September 10, 2012, that Plainti&d not receiveda “flu UA,” although sheéhad

beentold to do so. (Tr. 404)SeeEichelberger390 F.3d at 589 (holding that the

ALJ properly considered that the plaintiff cancelled several physicabply
appointments and that no physician imposed any \naldted restrictions on her)

(citing Brown v. Chater, 87 F.3d 963, 965 (8th Cir. 1996) (clairsafatlure to

comply with prescribed medical treatment and lack of significant medical

restrictions isnconsistent with complaints of disabling pairfee alsdVildman v.

Astrue 596 F.3d 959, 9689 (8th Cir. 2010) (it is permissible for ALJ to consider
claimant’s norcompliance with prescribed medical treatment).

In conclusion, the court finds that thd.J’s consideration of Plaintiff's
credibility is based on substantial evidence and that it is consistent with the case
law and Regulations.

B.  Opinion of Dr. Santiago:
The court has set forth above, in regard to Plaintiff's credibility, Dr.

Santiago’s findings. In particular, the court has noted that Dr. Santiago, who was
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Plaintiff's surgeon, opined, approximately four months after her Oc@iEd disc
surgery, that Plaintiff could return to work full time, with the exception that she
avoid heavy lifting and repetitive bending and twisting. (Tr. 260)e ALJ stated
that when determining Plaintiffs RFChe gave significant weight to Dr.
Santiago’s opinion that Plaintiff needed to avoid heavy lifting and repetitive
twisting and bending, although the ALJ noted that he was giving greater weight to
the more restrictive opinion of the State agency review physician, because the
latter doctor’s opinion was better supportadthe record as a whole, including
Plaintiff's partially credible subjective complaints. (Tr. 1®laintiff argues both
that the ALJ gave too much weight to Dr. Santiago’s opinion and that the ALJ did
not give any weight to Dr. Santiago’s opiniofor the following reasons, the court
finds that the ALJ gave proper weight to Dr. Santiago’s opinion, andh#LJ’'s
opinion, in this regard, is based on substantial evidence.

First, upon determining the weight to be given Dr. Santiago’s opirttu,
ALJ was fulfilling his obligation to consider all the medical apirs of record and
resolve the conflicts among the opiniongndeed, it is the ALJ's function to
resolve conflicts among 'the various treating and examining physitiaGee

Hudson v. Barnart, 345 F.3d 66, 667 (8th Cir. 2003) (citing Bentley v. Shalala

52 F.3d 784, 785 (8th Cir. 199%Jantrell v. Apfe] 231 F.3d 1104, 1107 (8th Cir.
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2000) (discussing an ALJ's role in resolving conflicts among medical opinions); 20
C.F.R.8416.927(d) (203) (outlining how medial opinions are to be weighed)
Second, the issue for this court is whether the record as a wipplertsuthe

ALJ’'s determination See Hepp v. Astrue 511 F.3d 798, 806 (8th Cir. 2008);

Senne v. Apfel198 F.3d 1065, 1067 (8tir. 1999) (We have consistently held

that a deficiency in opiniewriting is not a sufficient reason for setting aside an
administrative finding where the deficiency had no practical effect on the outcome
of the casé).

Third, when determining the weight to be given Dr. Santiago’s opinion, the
ALJ considered the objective medical evidence supporting Dr. Sargiagwiion.
As discussed above in regard to Plaintiff’'s credibility, the ALJ considéedr.
Santiago reported that, even before Plaintiff's October 2010 surgery, her strength
was normal her gait was stable, and she had norRfaM of flexion, extension,
and neck rotation, anthat after surgery, Dr. Santiago reported tR&intiff said
shewas doing welland thatshehad stable gait and normal strength in her lower
extremities. The ALJ also considered that Dr. Santiago reported thatypgstal
x-rays showed stable implants and alignmeéltte opinions of treating doctors are
given controlling weight only where they are supported byicadlgl acceptable

techniques and where they are not inconsistent with other substantial evidence.

26



SeeTilley v. Astrue, 580 F.3d 675, 679 (8th Cir. 2009) (quoting 20 C.B.R.

404.1527(d)(2) (2000)).
Fourth to the extent the ALJ did not credit Dr. Santiago’s opinion in its
entirety, a treating physician’s opinion “does not automatically control or obviate

the need to evaluate the record as a wholdogan v. Apfe] 239 F.3d 958, 961

(8th Cir. 2001). Moreover, an “ALJ is not required to rely entirely amparticular
physician’s opinion or choose between the opinions of any of the claimant's

physician’s.” Martise v. Astrue, 641 F.3d 909, 927 (8th Cir. 2011).

Fifth, to the extent Plaintiff argues the ALJ did not give any weight to Dr.
Santiago’sopinion, the record reflects that the ALJ did, in fact, give some weight
to Dr. Santiago’s opinion, as he limited Plaintiff to only occasional bending and

stooping SeeChoate v. Barnhard57 F.3d 865, 8690 (8th Cir. 2006) (holding

that the limitationsimposed by the ALJ as reflected in the clainamRFC
demonstrating that the ALJ gave some credit to the opinions of the treating
physicians).

Sixth, as discussed above, the ALJ considered that Dr. Santiago reported that
Plaintiff felt she felt better adt surgery, that she was happy with the outcome, and
that she was doing well. The ALJ also considered that Dr. Santiago’s reports, in
this regard, were consistent with Dr. Aydt’s recortis.concluson, the court finds

that the ALJ gave proper weight Rr. Santiago’s opinion upon determinitige
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severity of Plaintiff's impairments and h&FC, and that the ALJ’s decision, in
this regard, is based on substantial evidence.
C. The Opinion of Dr. Liss:

In a MentalRFC Questionnaire, Dr. Liseeported that Plaintiff was unable
to meet competitive standards in regard to all abilities listed on the Questionnaire,
including the ability to remember wotike procedures, understand and remember
very short and simple instructions, carry out veryrslamd simple instructions,
maintain attention for a twhour segment, maintain regular attendance and be
punctual, sustain an ordinary routine without special instructions, make simple
work-relateddecisions, ask simple questions, accept instructionsalgety with
co-workers, deal with normal work stress, and be aware of normal hazards and take
appropriate precautions. Dr. Liss also opined that Plaintiff could not interact
appropriately with the general public, maintain socially appropriate behavior,
adhere to basic standards of neatness and cleanliness, travel to unfamiliar places, or
use public transportation. Dr. Liss further opined that Plaintiff would be absent
more than four times a month due to her impairments, and that these limitations
existedsince 1990.Dr. Liss also found that Plaintiff had a Global Assessment of

Functioning (GAFj of 30. (Tr. 34345). Plaintiff argues that the ALJ's

2 Globd assessment of functioning (GAF) is the clinicgajudgment of the
individuals overall level of functioning, not including impairments due to physical
or environmental limitations.See Diagnostic and Statistical Manual of Mental
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determination thalittle weight should be giverto Dr. Liss’s opinionis not based
on substantial evidence. For the following reasons, the court finds that.dhe
gave proper weight to Dr. Liss’s opinion.

First, aphysiciars checkmarks on a form are conclusory opinions which can
be discounted if contradicted by othedbjective medical evidenceStormo v.
Barnhart 377 F.3d 801, 8666 (8th Cir. 2004)Hogan 239 F.3d at 961See also

Johnson v. Astrue628 F.3d 991, 992 (8th Cir. 2011) (holding that checkmarks on

a Medical Source Statement do®nclusory opinioriswhich can be discounted if

contradicted by other objective medical evidence); Wildman v. As§8é F.3d

959, 964 (8th Cir. 2010)‘The checklist format, generality, and incompleteness of
the assessments limit [the assessments'] evidentiary’valuéndeed,[a] treating
physician's opinion deserves no greater respect than any other physician's opinion
when [it] consists of nothing more than vague, conclusory staterfie(gs.oting

Holmstrom v. Massangri270 F.3d 715,721 (8th Cir. 2001) andPiepgas V.

Chater 76 F.3d 233, 236 (8th Cir. 1996)).

Disorders, DSMV, 3032 (4th ed. 1994). Expressed in terms of degree of
severity of symptoms or functional impairment, GAF scores of 31 to 40 represent
“some impairment in reality testing or communication or major impairment in
several areas, such as work or school, family relations, judgment, thinking, or
mood; 41 to 50 representsserious; scores of 51 to 60 represefmhoderaté,
scores of 61 to 70 represéntild,” and scores of 90 or higher represent absent or
minimal symptoms of impairmentd. at 32.
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Second, the ALJ considered that the limitations imposed by Dr. Liss were

primarily based on Plaintiff's subjective complaints. (Tr. 203ee Kirby v.

Astrue 500 F.3d 704, 709 (8th Cir. 2007) (finding Aptperly gave less weight
to opinion of doctors who base their opinion on a claimant’s subjective complaints
rather than on objective medical evidence).

Third, as discussed above in regard to Plaintiff's credibility, and as
considered by the ALJDr. Lisss treatment notes are inconsistent with the
limitations he imposed in the Questimire “It is permissible for an ALJ to
discount an opinion of a treating physician that is inconsistent with the physician's

clinical treatment notes. Davidson v. Astrue, 578 F.3d 838, 842 (8th @D09).

See alscCox v. Barnhart471 F.3d 902, 907 (8th Cir. 2006) (holding that an ALJ

may give a treating doctsr opinion limited weight if it is inconsistent with the
record). An ALJ may “discount or even disregard th@imion of a treating
physician where other medical assessments are supported by better or more
thorough medical evidence, or where a treating physician renders inconsistent

opinions that undermine the credibility of such opinibn®rosch v. Apfel 201

F.3d 1010, 1013 (8th Cir. 2000)5ee alsdrravis v. Astrue477 F.3d 1037, 1041

(8th Cir. 2007) {(If the doctots opinion is inconsistent with or contrary to the

medical evidence as a whole, the ALJ can accord it less weight.
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Fourth as stated above in regard to Plaintiff's credibilRaintiff was never
hospitalized for psychiatric treatmeshe did not receive any psychotheraayd
she was stabilized when she was compliant with her medicatidiso, the
limitations imposed by Dr. Lissere inconsistent with Plaintiff’'s daily activities
discussed above

Fifth, Dr. Liss’s conclusions were inconsistent with other treatmet&s as
discussed aboveyhich rdlect that Plaintiff was oriented and had appropriate
mood and affectSeeProsch 201 F.3cht 1013 Travis 477 F.3dat1041

Sixth, Plaintiff contends that the ALJ erred upon stating, thlihough Dr.
Liss stated on the Questionnaire that Plaintiff had a GAF of 30 aritiel@, were
no documented GAF scores in any of Dr. I9sgreatment notes. (Tr. 20).
Plaintiff, moreover does not reference any GAF scores in Plaintiff's treatment
notes. (Doc. 15 at 12). In any case, an ALJ may afford greater weight to medical

evidence than to a GAF scor&eeJones v. Astrue, 619 F.3d 963, 974 (8th Cir.

2010) (ALJ may afford greater weight to niead evidence and testimony thém

GAF scores); Grim v. Colvin, 2014 WL 859840, at8{E.D. Mo. Mar. 5, 2014)

(ALJ properly found claimant’'s mental impairments were not serious despite th
presence of GAF scores that reflected moderate or serious symptoms).
Seventh upon declining to give Dr. Liss’s opinion controlling weight, the

ALJ complied with the Regulations which require an ALJ to give “good reasons”
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for discounting the opinion of a treating source’s medical opintwcial Security
Ruling (SSR 96-29,1996 WL 374188, 5 (July 2, 1996)clarifying that20 C.F.R.
88404.1527 and 416.92%quire arALJ to provide“good reasons in the notice of
the determination or decision for the wdigjiven to a treating soursemedical

opinion(s)?). See alsoMartise v. Astrue 641 F3d 909 (8th Cir. 2010).In

conclusion, the court finds that the ALJ gave proper weight to Dr. Liss’s opinion
when determining the severity of Plaintiff’'s impairments and her.RFC
D.  Opinion of Ms. Arnzen:

Ms. Arnzen, who is a nurse practitiorsard Plaintiff's friend and cavorker
(Tr. 64), opined in a Physical RFC Questmmaire, dated October 29, 2013, that
Plaintiff could sit only for 30 minutes at a time; she could stand for only 15
minutes at a time; after standing for 15 minutes, Planiffild have tdie down;
in an 8hour work day, Plaintiff could sit, stand, and walk less than 2 hours;
Plaintiff frequently fell; she could never lift less than 10 pounds; Plaintiff could
never twist, crouch/squat, or climb ladders; she could rarely stoop or climb stairs;
she could never use her arms to reach overhead; and Plaintiff would be absent from
work more than 4 days a month. (Tr. 388). Ms. Arnzen also reported that
Plaintiff was capable of handling mental stress associated with work aeindty
that she could handle moderate strggs. 400). The ALJ stated that he gave little

weight to Ms. Arnzen’s opion. (Tr. 19). Plaintiff contends that the ALJ erred in
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doing so and that the ALJ’s decision, in this regard, is not based on substantial
evidence. (Doc. 15 at 11). The court finds Plaintiff's argument without merit for
the following reasons.

First, asstated by the ALJ, Ms. Arnzen is a family nurse practitioner, asnd
such, she is not an acceptable medical souree SSR 0603p, 2006 WL
2329939, at *2AAug. 9, 2006)("[O]nly 'acceptable medical sources' can give us
medical opinions."); 20 C.F.R88§ 404.1513(a), 416.913(a) (excluding therapists
and nurse practitioners from the list of acceptable medical sources)

Second, as stated by the ALJ, Ms. Arnzen’s conclusionsnaomsistent
with Plaintiff's treatment recordwhich frequently notehat Plainiff was oriented
and had appropriate mood and affebts. Arnzen’s opinion was also inconsistent
with Dr. Liss’s treatment notes reflecting that Plaintiff was doing wetle Hacker
v. Barnhart 459 F.3d 934, 937 (8th Cir. 2006) (holding that whereeatitrg
physicians notes are inconsistent with his or her RFC assessment, controlling

weight is not given to the RFC assessmdRéed v. Barnhart399 F.3d 917, 920

(8th Cir. 2005) (holding that a treating physi¢sapinion is given controlling

weight “if it is well-supported by medically acceptable clinical and laboratory

diagnostic techniques and is not inconsistent with other substantial evVidence
Third, Ms. Arnzen’s checkmarks on the Mental RFC Questionnaire are not

controlling. See Stormq 377 F.3dat 80506; Hogan 239 F.3d at 961 In
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conclusion, the court finds that the ALJ gave proper weight to Ms. Arnzen’s
opinion and that the ALJ's decision, in this regard, is based on substantial
evidence.

D. Opinion of State AgencyPsychologistStanley Hutson, Ph.D:

Dr. Hutson,a State agencgonsultingpsychologist statedon a Psychiatric
Review Technique Form, dated May 11, 2011, that Plaintiff had mild restrictions
in activities of aily living, maintaining social functioning, and difficultias
maintaining concentration, persistence or pace; and she had no limitations in
regard to repeated episodes of decompensafiim.Hutson further reported that
his observationbased on a telephone interview with Plaintifas that she was
cooperatite and answered questions well; he noted no difficulties. Dr. Hutson
concluded that Plaintiff§mental disorders cause[d] mild limitatighand that her
mental impairments were not seve(ér. 33040).

The ALJ stated that he gave “only some weéidlot Dr. Hutson’s opinion
becausgat the time Dr. Hutsomade his determinatiome did not have all of
Plaintiff's records. The ALJ further stated that, upon reviewing all of Plaintiff's

records, he found that Plaintiff did have the severe medically detdla
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impairments of depression and anxiety, but that evidence of record did not
support a finding that these conditions were disablifig. 19-20).®

As aState agency consultabDt. Hutsonis highly trained qualified expert in
Social Security dahility evaluations. See 20 C.F.R. 88 404.1527(f)(2)(i),
416.927(f)(2)(i) (State agency medical consultants are highly qualified experts
Social Security disability evaluation; therefore, ALJs must consider their findings
as opinion evidence). The ALd#herefore, correctly considered Dr. Hutson’s
opinion.

Further, as with other medical sources, the Regulations required the ALJ to
give good reasons for the weight given to Hutsoris opinion. 20 C.F.R88
404.1527(H)(2)(ii), 416.927(f)(2)(ii). The ALJ complied with this requirement, as
discussed aboveAlso, as discussed abovtie ALJ considered that, at the time
Dr. Hutson rendered his opinion, he did not have the benefit of reviewing all of
Plaintiffs medical records. The ALJ found, however, that the record did not
reflect that Plaintiff’'s conditions were not more restrictive than thoseletbtay

Dr. Hutson. (Tr. 19). SeeHogan v. Apfel 239 F.3d 958, 961 (8th Cir. 2001)

(“Although a treating physici& opinion is entitled to great weight,does not

automatically control or obviate the need to evaluate the record as a”vhole

* It is not clear from Plaintiff's brief whether she takes issue with the weilgém g
to Dr. Hutson’s opinion or the opinion of Dr. Simowitz, as discussed below. (Doc.
15 at 910). Nonetheless, the court will address the opinions of both doctors.
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courtfinds, therefore, that the ALJ gave proper weight to Dr. Hutson’sarpand
that the ALJ’s decision, in this regard, is based on substantial evidence.
E. Opinion of Frederic Simowitz:

Dr. Frederic Simowitz completed a Physical RFC Assessment, dated May
13, 2011, after reviewing Plaintiff’'s medical records as well as her function report.
Dr. Simowitz opined in the Physical RFC Assessmetitat Plaintiff could
occasionally lift 20 pounds, frequently lift 10 pounds, and stand and/or walk and sit
about 6 hours in anBour workday; that her ability to push and/or pull was limited
in the lower extremities; that she could frequently balanceasomcally climb,
crouch, kneel, and stoop, and never climb ladders, ropes, or scaffolds; that she had
no manipulative, visual, or communicative limitations; and that she should avoid
even moderate exposure to extreme cold and all exposure to hazards, lagidh
vibration. (Tr. 7278).

The ALJ stated that he gave great weight, although not controlling weight, to
Dr. Simowitz’s opinion that Plaintiff could perform a range of work at the light
exertional level. For the following reasons the court fihas$ the ALJ gave proper
weight to Dr. Simowitz’s opinion; and that the ALJ’s decision, in this regard, is
based on substantial evidence.

First, upon @termining the weight given to Dr. Simowitz’s opinjdhe ALJ

noted that Dr. Simowitz’s opinion was well supported by the objective medical

36



evidence. Tr. 19). Cf. Tilley v. Astrue, 580 F.3d 675, 679 (8th Cir. 2009\

treating physician's opinion is given controlling weight ifist well-supported by
medically acceptable clinical and laboratory diagiwo techniques and is not
inconsistent with the other substantial evidence in [a claimant's] case T@cord.
Seealso020 C.F.R.§ 404.1527(d)(3) (providing that more weight will be given to

an opinion when a medical source presents relevant evidence, such as medical
signs, in support of his or her opinion).

Secondthe court notes that Dr. Simowitz provided a lengthy narrative of
records supporting his opinionNotably, in his RFC Assessment, Dr. Simowitz
consideed that Dr. Santiago reported, psstgery, that Plaintiff was doing well
and that she was happy with her progress. (Fi74)3

Third, Dr. Simowitz considered Plaintiff's seakporting in a Function
Report,that she prepared meals, did moderate house work, drove, and went out
alone.

Fourth as discussed above in regard to Dr. Hutson, &tage agency
consultantDr. Simowitz is highly trained qualified expert in Social Security
disability evaluationsSee20 C.F.R88404.1527(f)(2)(i), 416.927(f)(2)(#)

Fifth, the ALJ noted tha&s a norexamining source, Dr. Simowitz’s opinion

should be afforded less weight than examining sources, but that upon determining
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the weight to be given Dr. Simowitz’s opinion, the record should be considered as
a whole. (Tr. 1819). SeeHogan 239 F.3cat961

Sixth, as required by the Regulations, the Aja¥egood reasons for the
weight given to Dr.Simowitz’s opinion. 20 C.F.R.88 404.1527(f)(2)(ii),
416.927(f)(2)(ii). In conclusion, the court finds that the ALJ gave proper weight to
all opiniors of record including Dr. Simowitz’s opinionand that the ALJ’s
decision, in this regard, is based on substantial evidence.

E. Plaintiffs RFC:

The Regulations define RFC &what [the claimant] can dodespiteher
“physical or mental limitations. 20 C.F.R.8 404.1545(a). “When determining
whether a claimant can engage in substantial employment, an ALJ must consider
the combination of the claimastmental and physical impairmeritsLauer v.
Apfel, 245 F.3d 700, 703 (8th Cir. 2001)The ALJ musiassess a claimaatRFC
based on all relevant, credible evidence in the recandiuding the medical
records, observations of treating physicians and others, and an inds/idwal

description of his limitations. Tucker v. Barnhart, 363 F.3d 781, 783 (8th Cir.

2004) (quoting McKinney v. Apfel228 F.3d 860, 863 (8th Cir. 2000)kee also

Myers v. Colvin, 721 F.3d 521, 526 (8th Cir. 2013).

To determine a claimast RFC, the ALJ must move, analytically, from

ascertaining the true extent of the clait®immpairments to determining the kind
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of work the claimant can still do despite his or her impairments. Although
assessing a claimastRFC is primarily the responsibility of the ALJ ‘elaimant's
residual functional capacity is a medical questionLauer, 245 F.3d at 704

(quoting Singh v. Apfe] 222 F.3d 448, 451 (8th Cir. 2000)). The Eighth Circuit

clarified, in Lauer 245 F.3d at 704, thdt[sJome medical evidenceDykes v.
Apfel, 223 F.3d 865, 867 (8th Cir. 2000) (per curiam), must support the
determination of the claimant's RFC, and the ALJ should obtain medical evidence
that addresses the claimanfability to function in the workplaceNevland v.
Apfel, 204 F.3d 853, 858 (8th Cir. 2000)Thus, an ALJ isrequired to consider at

least sora supporting evidence from a professichald. See alsovossen v.

Astrug 612 F.3d 1011, 1016 (8th Cir. 2010)Tlie ALJ bears the primary
responsibility for determining a claimant's RFC and because RFC is a medical
guestion, some medical evidence maigbport the determination of the claimant's
RFC.).

As required by the Regulations and case law, the ALJ in the matter unde
consideration identified Plaintiff's functional limitations and restrictions, and the

assessed her worklated abilities on a funion-by-function basis. SeeHarris v.

Barnhart 356 F.3d 926, 929 (8th Cir. 2004). To the extent Plaintiff argueAlibe
should have included limitations beyond those which he found credible, an RFC

need only include a plaintlf credible limitations.SeeTindell v. Barnhart 444
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F.3d 1002, 1007 (8th Cir. 2006jThe ALJ included all of TindeB credible
limitations in his RFC assessment, and the ’Alcbnclusions are supported by
substantial evidence in the recdjd.Only after reviewing the record as a whole,
including factors related to Plaintiff's credibility anthe medical opinionsf
record as discussed abovdid the ALJ conclude that Plaintiff had the RE&
perform light work, except for the following limitations: Plaintiff could notrddi
ladders, ropes, or scaffolds; she could occasionally balance, stoop, knee, cro
crawl, and climb ramps and stairs; she should avoid moderate exposure to extreme
cold; she should avoid all exposure to excessive vibrations, to unproteigfbts he
andto the use of hazardous machinery, excluding motor vehicles; and she was
limited to performing simple unskilled work with only occasional interaction with
coworkers and the general public.The court finds that the ALJ's RFC
determination is based on stiéntial evidence and consistent with the Regulations
and case law.

Further, after obtaining the testimony of a VE (Tr.-&H, the ALJ
concluded that there was work in the national economy which, given Plaintiff's
RFC, age, education, and work experience, Plaintiff could perform, and that she

was, therefore, not disabledseeMartise v. Astrue641 F.3d 909, 927 (8th Cir.

2011) (Based on our previous conclusion . that ‘the ALJ's findings of [the

claimants] RFC are supported by substant&atlidence, we hold that‘[t]he
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hypothetical question was therefore proper, and the VE's answer constituted
substantial evidence supporting the Commissiersgnial of benefit¥) (quoting

Lacroix v. Barnhart465 F.3d 881, 889 (8th Cir. 2006 Rpbson v.Astrug 526

F.3d 389, 392 (8th Cir. 2008) (holding that a’¥Hestimony is substantial
evidence when it is based on an accurately phrased hypothetical capturing the
concrete consequences of a clairsafitnitations). The courtfinally finds the

ALJ’s ultimatedeterminatiorthat Plaintiff was not disabled is based on substantial
evidence.

V.
CONCLUSION

For the reasons set forth above, the court finds that substantial evidence on
the record as a whole suppotte Commissioner’s decision that Plaintiff is not
disabled.

Accordingly,

IT IS HEREBY ORDERED that the relief sought by Plaintiff in her
Complaint and Brief in Support of Complaint (Docs. 3), i DENIED;

IT IS ORDERED that a separate judgment be erdenrecorporating this
Memorandum and Order.

Dated thisl3thday ofMay 2015

/s/ Noelle C. Collins
UNITED STATES MAGISTRATEJUDGE
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