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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
SOUTHEASTERN DIVISION

PROGRESSIVE CASUALTY )
INSURANCE COMPANY, )
)
Plaintiff, )
)
VS. ) Case No. 1:14CV00078 ACL
)
MARSHIA MORTON and )
DELTON MORTON, )
)
Defendants. )

MEMORANDUM AND ORDER

This matter is before the Court on Ded@ants Marshia Mortomnd Delton Morton’s
(“Mortons”) Partial Motion for Summary Judgmeantd Plaintiff Progressiv€asualty Insurance
Company’s (“Progressive”) cresMotion for Summary Judgmemm this insurance coverage
dispute. Also pending are the following tiems filed by the Mortons: Motion for Oral
Argument and Testimony Regamg Plaintiff's Motion for Sumrary Judgment (Doc. 39); and
Request for Leave to File First Request fooderction Directed to Platiff (Doc. 43). The
parties have consented to thuisdiction of the undersigned Wled States Magistrate Judge
pursuant to 28 U.S.C. 8 636(c)(1). For the follty reasons, the Court will grant Progressive’s
Motion for Summary Judgmeand deny the Mortons’ Motion for Summary Judgment.

Backaground

On December 29, 2013, Marshia Morton waerating a 1994 Ford Probe in Scott
County, Missouri, when the Probe was striogka vehicle operated by Edith Grainger. The
vehicle operated by Grainger was insured by a Besire auto policy which had policy limits of

$100,000 per person, $300,000 per accident. MarshitoNasserted a claim against Grainger
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due to the injuries she sustained in the accidelar claim ultimately settled for the total single
person policy limit of $100,000 under the Prognesgolicy issued to Grainger.

Because the uncompensated damages as a oésldt injuries sustained in the accident
exceeded $100,000, Morton sought additional wye under an “underinsured motorist”
(“UIM”) provision of Progressive’'s Personal Auto Policy (“Policy”) issued to her husband,
Delton Morton. The Policy proded coverage for the 1994 Fdprdobe and Marshia Morton was
listed on the Policy as a drivand household resident. The Pylgrovided UIM coverage in
the amount of $100,000 per person and $300,00@gzdent. The Mortons made demand on
Progressive for payment under the UIM provisioisogressive refused to make payment, and
Progressive brought this actifor declaratory judgment.

In Count | of its Petion for Declaratory Judgment, Progséve alleges that there is no
UIM coverage available to the Mortons undbe Policy because Grainger’s vehicle did not
qualify as an “underinsured motor vehicle” undlee definition of the Policy. In Count II,
Progressive contends that staxckof UIM coverage under the Polityprohibited by the Policy.
In Counts Il and 1V, Progressivmakes the same argumentgamling the definition of an
underinsured motor vehicle and stacking with eesfgo a separate commal auto insurance
policy issued to Delton Morton (“Comarcial Policy”).

The Mortons filed a counterclaim against Resgive, in which theywssert vexatious
refusal to pay UIM coverage (Count I); and vexas refusal to pay with regard to the stacking
of the Mortons’ UIM policies on threseparate vehicles (Count I1).

The Mortons filed a Partial Motion for Sunamy Judgment, contending that they are
entitled to judgment as a matterlafv with respect to Counts hd Il of Progressive’s Petition

for Declaratory Judgment because the Policy,rtak® a whole, is vague, misleading, illusory,



contradictory and ambiguous inaththe definition of “underinsed motor vehicle” takes away
coverage promised in the Declarations Page,Itisuring Agreement, the Limits of Liability
section, and the “Other Insurancglause, requiring the Policy tee construed in favor of the
insured.

Progressive filed a cross Moti for Summary Judgment, cending that Progressive is
entitled to judgment as a mattef law with respect to all claims for declaratory judgment
because the UIM coverages of the Policy ared@ommercial Policy are not triggered and the
language of the policies is not ambiguous. Progredsirther argues that the policies at issue
expressly prohibit stackg of UIM coverage.

Summary Judgment Standard

Because this is a diversity case, the Capplies state substantive law and federal
procedural law.Gasperini v. Center for Humanities, In818 U.S. 415, 427 (19966 also
Erie R. Co. v. Tompkin804 U.S. 64 (1938). “When a fedecalurt sits in diversity, it must
apply the governing precedent from the state’s lagbeurt, and when there is no case directly
on point, the federal court must predict how tladessupreme court wouldleuf faced with the
same question.'Jordan v. Safeco Ins. Co. of, 141 F.3d 882, 887 (8th Cir. 2014).

Pursuant to Federal Rule of Civil Procedure 56(a), a district court may grant a motion for
summary judgment if all of the information bedadhe court demonstes that “there is no
genuine issue as to any matefait and the moving party is ethdid to judgment as a matter of
law.” Celotex Corp. v. Catretd77 U.S. 317, 322 (1986). The burden is on the moving party.
City of Mt. Pleasant, lowa VAssociated Elec. Co-op. In&38 F.2d 268, 273 (8th Cir.1988).
The movant “bears the initial igsnsibility of informing the distat court of the basis for its

motion” and must identify “thosportions of [the record] . . . vith it believes demonstrate the



absence of a genuine issue of material faCelotex Corp.477 U.S. at 323. If the movant does
so, the nonmovant must respond by submitting evigignmaterials that set out “specific facts
showing that there is a genuine issue for triddl”at 324 (quotation marks omitted).

“Where patrties file cross-motions feummary judgment, each summary judgment
motion must be evaluated independently to dateerwhether a genuine issue of material fact
exists and whether the movant is entitte judgment as a matter of lawJaudes v. Progressive
Preferred Ins. Cq.11 F. Supp.3d 943, 947 (E.D. Mo. 2014) (citihgsinga v. Federal-Mogul
Ignition Co.,519 F. Supp.2d 929, 942 (S.D. lowa 2007)). Because “the interpretation and
construction of insurance policies is a matter of law,such cases are particularly amenable to
summary judgment.”John Deere Ins. Co. v. Shamrock Indus.,,1829 F.2d 413, 417 (8th Cir.
1991).

Discussion

“State law governs the interpretation of ireuce policies when federal jurisdiction is
based on diversity of citizenshipSecura Ins. v. Horizon Plumbing, In670 F.3d 857, 861 (8th
Cir. 2012). Missouri law governsighinsurance contract. Undilissouri law, the interpretation
of the meaning of an insuranpelicy is a question of lawCapitol Indem. Corp. v. 1405
Associates, Inc340 F.3d 547, 547 (8th Cir. 2003). Theradsstatute in Missouri that requires
drivers to purchase UIM coverag8ee Noll v. Shelténs. Companies/74 S.W.2d 147, 151
(Mo. 1989). Accordingly, the limits of UIM coveaga are determined by the insurance contract.

Id.

The general rules for interpretation @intracts apply to insurance policieReters v.
Employers Mut. Cas. Ca853 S.W.2d 300, 301-02 (Mo. 1993) (emt)a When “construing the

terms of an insurance policy, this Court kggpthe meaning whicheuld be attached by an



ordinary person of average understanding if paseiy insurance, and resolves ambiguities in
favor of the insured.Ritchie v. Allied Prop. & Cas. Ins. G807 S.W.3d 132, 135 (Mo. 2009).
Courts should not interpret policy provisions in &ain but rather evaluagmlicies as a whole.
Id. Courts must “endeavor to give each psaui a reasonable meaning and to avoid an
interpretation that renders somevisions useless or redundanDibben v. Shelter Ins. Co.

261 S.W.3d 553, 556 (Mo. Ct. App. 2008).

If the policy language is unambiguous, it must be enforced as written.But if the
language is ambiguous, courts should constneepolicy in favor of the insuredd. The fact
that the parties disagree over the policy’telipretation does not render a term ambiguous.
O’Rourke v. Esurance Ins. C&25 S.W.3d 395, 398 (Mo. Ct. App. 2010)[A]mbiguity exists
when there is duplicity, indistotness, or uncertainty in theeaning of the language in the
policy. Language is ambiguous if it isasonably open to different constructionsSeeck v.
Geico General Ins. Cp212 S.W.3d, 129, 132 (Mo. banc. 200W)an insurance clause “appears
to provide coverage but other céms indicate that such coverageot provided, then the policy
is ambiguous.”ld. at 134. However, a court must rfahreasonably distort the language of a
policy or exercise inventive powsefor the purpose afreating an ambiguity when none exists.”
Todd v. Mo. United Sch. Ins. Cound@dR3 S.W.3d 156, 163 (Mo. 2007).

I.  The Personal Auto Policy

The “Declarations Page” of the Progressive Policy states:

! The Court’'s summary of the Policy is takieom the copy of the Policy attached to
Progressive’s Statement of Uncontroverted Matétacts (Doc. 28) as Exhibit 1 (Doc. 28-1).
The Mortons admit that Exhibitis a true and accurate copytbé Policy. (Doc. 34 at 1.)
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Auto Insurance Coverage Summarf/
This is your Renewal
Declarations Page

*k%k

Your insurance policy and any policy enslements contain a full explanation of

your coverage. The policy limits showrr f@ vehicle may not be combined with

the limits for the same covega on another vehicle. . . .
The Declarations Page canis a section titledOutline of coveragé that lists each of the
Mortons’ vehicles. Imediately after theOutline of Coverage heading, the Declarations Page
states All Limits listed below are subject to all ttrms, conditions, exclusions and applicable
reductions described in the policy. With respect to the 1994 Ford Probe, there is a line
indicating that the coverage includes “Undeuiresl Motorist” with “Limits” of “$100,000 each
person/$300,000 each accident.”

The Policy provides the following fieition of “Declarations Page”:

“Declarations page” means the document showipgur coverages, limitsf liability,
covered autos premium, and other policy-related information. Teelarations page
may also be referred to as the Auto Insurance Coverage Summary.

The first heading in the body of the Policy is titlddISURING AGREEMENT ” and

provides as follows:

In return foryour payment of the premiunwe agree to insurgou subject to all the
terms, conditions, and limiians of this policy. We will insure you for the coverages
and the limits of liability shown on this policy'declarations page Your policy
consists of the policy contragtpur insurance application, tlieeclarations page and all
endorsements to this policy.

The UIM provisions in the Policy are containedPart 111(B) and provide in relevant part

as follows:

Unless noted otherwise, the bold fagge is contained in the Policy.
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Part 111(B) — UNDERINSURE D MOTORIST COVERAGE

INSURING AGREEMENT 3

If you pay the premium for this coveragee will pay for damages that an
insured personis legally entitled to recoverom the owner or operator of an
underinsured motor vehiclebecause abodily injury :

1. sustained by thatsured person
2. caused by an accident; and
3. arising out of the ownerghi maintenance, or use of amderinsured

motor vehicle,

We will pay under this Partll(B) only after the limitsof liability under all
applicable bodily injury liability bondsind policies have been exhausted by
payment of judgments or settlements.

Any judgment or settlement for damagagainst an owner or operator of an
underinsured motor vehicle that arises out o& lawsuit brought withinour
written consent is not binding aws.

*k%k

ADDITIONAL DEFINITIONS
When used in this Part llI(B): . . .

2. “Underinsured motor vehiclé means a land motor vehicle or trailer of
any type for which the sum of the lits1 of liability under all bodily injury
liability bonds or policiespplicable at the time dfe accident is less than
the coverage limit for Underinsureldotorist Coverage shown on the
declarations page

An “underinsured motor vehicledoes not include any vehicle or

equipment:
*k%

h. for which the sum of the limits dfability under all bodily injury
liability bonds or policies applicable #te time of the accident is equal to
or greater than the coverage limit for Underinsured Motorist Coverage
shown on the&leclarations page

% The Insuring Agreement for UIM coveraigefound within the “Auto Policy Coverage
Endorsement.” (Doc. 28 at 26.)



*k%k

LIMITS OF LIABILITY

The limit of liability shown on theleclarations pagefor Underinsured Motorist

Coverage will be reduced by all sums:

1. paid because obodily injury by or on behalf of any persons or

organizations that may be legallgsponsible, including, but not limited

to, all sums paid under Pa+Liability to Others;

paid or payable under Part [I-Medical Payments Coverage;

paid or payable because midily injury under any of the following or

similar laws:

a. workers’ compensation law; or

b. disability benefits law; and

4. paid under Part IlI(A)-Uninsured Motorist Coverage lbadily injury
arising out of the same accident.

wn

The limit of liability shown, subject to all applicable reductions, will apply
regardless of the number of:

1. policies issued bys;

2. claims made;

3. covered autos

4, insured persons

5. lawsuits brought

6. vehicles involved in the accident; or

7. premiumspaid.

If your declarations pageshows a split limit:

1. the amount shown for “each person” is the mastwill pay for all
damages due toodily injury to one person; and

2. subject to the “each person” limit, the amount shown for “each accident”

is the mostve will pay for all damages due tmdily injury sustained by
two or more persons in any one accident.
These limits are subject to all applicabérluctions to the limit of liability set
forth above.

*k%

If multiple auto policies issued hys are in effect foryou, we will pay no more
than the highest limit of liability for thisoverage available under any one policy.

OTHER UNDERINSURED MOTORIST COVERAGE
If any insuranceave provide in accordance with the terms of this Part 11l (B) is applicable

and any other underinsured motorist coverfrgen another insurealso applies, any
insurancewe provide will be excess over any otheollectible underinsured motorist



coverage from another insurer. This means thatwill pay only after all other
collectible underinsured motorist coverafyem other insurers has been exhausted by
payment of judgments or settlements. tHfs policy and one or more policies from
another insurer apply on an excess baseswill pay only our share of the damages.
Our share is the proportion thaur limit of liability bears to the total of all applicable
underinsured motorist coverage limitem all applicable polices.

Analysis

There is no genuine issue of material factdispute. Rather, the parties’ dispute is
whether the UIM provisions in the Policy are l@guous, such that coverage is triggered.
Additionally, in the event the Court finds thdtM coverage is triggered, the parties dispute
whether the Policy is ambiguous as to $kecking of UIM coverage.
A. UIM Coverage does not apply

Progressive argues that the Policy does provide UIM coverge to the Mortons
because the requirements of the Insuring Agreémrennot met and coverage under the Policy is
not triggered. Specifically, Progsege contends that the plain terms of the Insuring Agreement
provide that, unless the tortfeasor’s liability lisnare less than the UIM coverage limit under the
Progressive Policy, UIM covage does not apply. In this case, Grainger had liability coverage
with limits of $100,000 peperson, which is theameas the Mortons’ @verage limit under the
Progressive Policy. Progressive argues thaPtiiey therefore, does not provide coverage for
the Mortons’ UIM claim. In gpport of this argument, Prog®ve cites the Missouri Supreme
Court’s opinion inRodriguez v. General Accident Insurance Co. of Ame868 S.w.2d 379
(Mo. 1991), and the Eighth CircuitoQrt of Appeals’ decision ifODwners Insurance Co. v.
Hughes 712 F.3d 392 (8th Cir. 2013).

The Mortons argue that the Declarations pagel the Insuring Agreemt, together with
Other Insurance clauses either conflict with aantradict the definition of “underinsured

motorist” creating an ambiguity when the Polisyread as a whole. The Mortons argue that



ambiguities arise from the following specific prenans in the Policy: (1) the Declarations
Page’s statement that the Policy providl#8 coverage with a $100,000 per person limit (in
combination with the definition of ‘Declarations Page’); (2) the Insuring Agreement and
Progressive’s promise that it “will pay for damaghat an insured person is legally entitled to
recover from the owner or omgor of an underinsured motwehicle because of bodily
injury...’; (3) the Limits of Liability sectiors statement that the Declarations Page’s $100,000
limit “is the most we will pay”; and (4) the Othersrance clause that stat“Our share is the
proportion that our limit of liabity bears to the total of adivailable coverage limits.”

In Rodriguez the Missouri Supreme Court adsised a nearly identical issue and
insurance policy. The insuredRodriguezavas injured in an accident thia negligent tortfeasor
whose insurance company paid Rodriguez $50,868 limits of liability of his policy. 808
S.W.2d at 380. The insureds’ damages exceeded $50,000, and they sought recovery under their
own UIM policy. Id. The face sheet of thgiolicy stated that the insureds had UIM coverage
with a limit of $50,000, and the insng agreement provided thide insurer would pay damages
that the insured was entitled to recover from the owner of an “undezthsnotor vehicle.”ld.
at 380-81. The policdefined “underinsured motor vehicle” as a vehicle whose “limit for bodily
injury liability is less than the limiof liability for this coverage.”ld. at 381. The insurer denied
coverage on the ground thatettortfeasor was not an undeured motor vehicle under the
policy. Id. TheRodriguezlaintiffs argued that the term “undlesured motorist” was inherently
ambiguous and that the effect of the plain language was to render the provision mearihgless.
at 382. They claimed that they were entitlecatoesolution of the ambiguity consistent with
their “objective reasorde expectations.”ld. at 381. Specifically, #y argued that the court

should interpret the underinsuredotorist coverage as excess coverage and that they were
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entitled to their policy limit, $50,000, in coverageyond that which the tortfeasor’s insurance
previously paid.ld.

The Missouri Supreme Court rejected thatgument, stating that the “objective
reasonable expectations” doctrine does not applgssrthe court first finds an ambiguity in the
contract. Id. at 382. Analyzing the contractual langeathe court stated, “[c]onsidering the
clarity with which the underinsured motorist cowggas defined in the policy, we hold that it is
neither ambiguous nor misleadingld. at 383. The Court rejectéde Eighth Circuit’s opinion
in Weber v. American Family Mutual Insurance C868 F.2d 286 (8th Cir. 1989), as
“inconsistent with Missouri law.”"Rodriguez 808 S.W.2d at 383. M/eber the plaintiff argued
that the insurer’s interpretah of the policy would render underinsured motorist coverage
meaningless because an insured would neveh hadimits of liability under any scenari&ee
id. at 382-83 & n.X(citing Weber 868 F.2d at 288)Doc. 33, at pp. 12-14. The Eighth Circuit
rejected the plain language of the insurance contract before it and held that the UIM coverage
was excess above payments from other sourReslriguez 808 S.W.2d at 382-83 & n.1 (citing
Weber 868 F.2d at 288). The Missouri Supreme Court statedMlkeaerwas “an example of a
court creating ambiguity to distort the language of an unambiguous polRgdriguez 808
S.W.2d at 383.

In Hughes the Eighth Circuit addressed similar arguments as the instant case and found
that the holding inRodriguezwas controlling. 712 F.3d @94. The Court held that the
insured’s UIM policy coverage did not apply besauhe tortfeasor's bodily injury limit of
$50,000 was not “less than” the insured’s $50,000 UIM limit as required by the policy’s
unambiguous definition of “underinsured automobilé&d’ at 396. In reaching this decision, the

Court relied orRodriguez which was described ddirectly on point.” Id. at 395. The Eighth
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Circuit, however, recogmed that decisions sincRodriguezmake clear that even when a
definition is clear and unambiguous that does maessarily end the inquiry as to the existence
of an ambiguity. Id. at 396. The Court stated, “if other pgliprovisions injectambiguity into
the meaning of what is a coverashderinsured motor vehicle,” theRodriguezwould not
compel a finding of no coverageldtl.

The Mortons argue that MissouBupreme Court decisions followirRpdriguezsupport
their position that the UIM pwisions of the Policy are anthious. The Mortons cite the
following cases in supportSeeck v. Geico General Insurance @12 S.W.3d 129 (Mo. 2007);
Rice v. Shelter Mutual Ins. Ca01 S.W.3d 43 (Mo. 2009); arRitchie v. Allied Property &
Casualty Cq. 307 S.W.2d 132 (Mo. banc 2009). The rdas contend that these decisions
reveal that the Missouri Supreme Court “nowogatizes that a policy must be read as a whole
for a determination of whether it is ambiguougDoc. 35 at 3.) In addition, the Mortons rely
on the state appellate decisiBanning v. Progressive Nw. Ins. Cd412 S.W.3d 360 (Mo. Ct.
App. 2013).

In Seeck the Missouri Supreme Court analyzed an “excess insurance” provision. 212
S.W.3d at 132. The plaintiff iSeeckwas injured as a passengera vehicle accident and
sustained serious and permanent damalgest 131. She did not owndlvehicle. The plaintiff
recovered $50,000 from the riggnt driver’s insurer.ld. She also sought recovery under the
UIM coverage of her own policy, which had a limit of $50,000. The insurer argued that no
coverage existed because the tortfeasor’'sclehvas not one whose “limit for bodily injury
liability is less than the limit of liability for i coverage” and thus did not fall within the
definition of underinsured motor vehicléd. at 132-33. The court, however, found an ambiguity

based on the policy’s “exse insurance clauseld. at 132. That claugerovided as follows:
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When an insured is occupying a motor wéhinot owned by the insured . . . this
insurance is excess over any other iasge available to the insured and the
insurance which applies to the opeed motor vehicle is primary.

Id. The court stated:

Where there is an “excess” or “oth@&msurance” clause that provides the

underinsured coverage is excess over allratblectible insurance at the time of

the accident, a court may find that langeas ambiguous when read with the

limit of liability or the definition of underisured motorist coverage if the other

insurance clause may reasonably be tstded to provide coverage over and

above that collecteddm the tortfeasor.

Id. at 133 (quotingZemelman v. Equity Mut. Ins. C&35 S.W.2d 673, 677-78 (Mo. Ct. App.
1996)). The court resolved the ambiguity in favor of coverddeat 134. In this case, unlike
the plaintiff in Seeck Ms. Morton was driving her own insured vehicle. Thus, the policy
language regarding the use of non-owwedlicles that was found ambiguousSeeckis not
applicable in the instant case.

In Ritchig it was undisputed that ¢hdefinition of “underingred motor vehicle” was
satisfied, as the liability limits of the tortfeasomsurance policies were less than the limits of
the UIM coverage provided in the policy at issu307 S.W.3d at 134. The court held that the
policy’s anti-stacking provisions did not apply the special situation where the insured is
injured while occupying a non-owned vehicliel. at 137-38. Ritchie has no application in the
instant case, where Progressive contends that i no UIM coverage because the definition of
“underinsured motor vehicle” is not satisfied.

The Missouri Supreme Court analyzedusmmsured motorist (“UM”) policy irRice 301
S.W. 3d at 46. The court held that the ppligas ambiguous when an exclusionary clause

limited coverage to the statutory minimum, laabther policy provision gnted more coverage.

Id. at 48. The court found the provisions were ffeht inconsistent and o&ot be reconciled.”
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Id. Ricehas little application in # instant case, which involves UIM coverage not UM as in
Rice and no such inconsent provisions.

It is true that Missouri courts hawveund UIM provisions to be ambiguous following
Rodriguez Those cases, however, involved circumstgnnot present ithe instant case.
Unlike the insured irSeeck Ms. Morton was driving her own sared vehicle. The liability
limits of the tortfeasor’'s insurance policies Ritchie were less than the limits of the UIM
coverage provided in the policy at issuRiceinvolved interpretation of a UM policy. Thus, the
recent Missouri Supreme Court cases uponickvhthe Mortons relyare all factually
distinguishable fronthe instant case.

The Mortons also rely heavily dranningto support their position that the instant Policy
is ambiguous. Ifranning the Court of Appeals for the WestdDistrict of Missouri analyzed an
UIM policy similar to the Progressive poliagp this case and found it was ambiguous. 412
S.W.3d at 365. First, the court held that guticy was “ambiguous aa result of a conflict
between the policy definition of ‘underinsured motor vehicle,” the policy definition of
‘declarations page,’ and the language thatiatt appears on the declarations pagkl’ The
court noted that, pursuant to the policy’s definitadrfdeclarations page,” the declarations page
must include “coverages” and “limits of liability.1d. Because the decldi@ans page indicated
no limitation other than the monetargtire of $50,000/$100,000 for UIM coverage, the court
held that this rendered the policy ambiguolgs. Second, the court hettat the policy’s set-off
provision created an ambiguity because, undersit-off provision, the insurer would never
have to pay up to its policy limitld. at 367-69. The set-off provision Fanningallowed for
the limit of liability stated in the declarations be reduced by all sums paid by the tortfeasor.

Id. at 367. The Mortons ise the same argumerttsat were accepted iRanning and further
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contend that the fact th&rogressive made changesthe Policy subsequent to th&nning
decision lends support to theiagh that the Policy was ambiguous.

This Court! in Jaudes v. Progressive Preferred Ins. Cdl F. Supp.3d 943, 947 (E.D.
Mo. 2014), declined to follow the reasoningdanning The Court found that binding Missouri
Supreme Court precedent “exslys prohibits a court from fiding an ambiguity solely by
giving effect to the insudks reasonable expectationIl F. Supp.3d at 957 (citifgodriguez
808 S.W.2d at 381-83)The Court held that ¢htortfeasor with whiclthe insured collided was
not an underinsured motor vehicle under a poéfyost identical to the instant Progressive
Policy where the vehicle’s liability policy limit was the same as the insured’s UIM covelge.
at 959.

The Court will examine the specific provisions of the Policy the Mortons claim are
ambiguous with the above legal background in miAd. will be discussed in detail below, the
Court finds that the Mortons’ reliance &anningis unavailing becaudeéanning conflicts with
binding precedent by the Misso@upreme Court, which this Court is compelled to follow.

1. Declarations Page and the Ddiition of ‘Declarations Page’

The Mortons claim that the DeclarationggEa statement thahe Policy provides UIM
coverage with a $100,000 per perdonit (in combination with tle definition of “Declarations
page”) creates an ambiguity within the policySpecifically, the Mortons note that “declarations
page” is defined as: “the document showymgir coverages, limits of liabilitycovered autos
premium, and other policy-related information. Texlarations pagemay also be referred to
as the Auto Insurance Coverage Summaryihe Mortons argue thabecause there is no

reference to the term “underinsured motoristthie Declarations Page except to state that there

“The Honorable Shirley Padmore Mensdhited States Magistrate Judge.
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is $100,000 of coverage, the Policy is ambiguous and the Mortons had a reasonable expectation
that the UIM coverage wasrfancompensated damages.

The state appellate court Fanning reasoned that the declarations page permitted the
insured “to form the reasonable belief” tithe insured had obtained UIM coverage with a
maximum of $50,000 per person, and that the d&finof underinsured motor vehicle acted to
“nullify” or “limit” that coverage, creating an ambiguityld. at 366. The Fanning court also
emphasized that the declarations page containedlémt that the tortfeasor’s liability insurance
had to be less than the amount shown on the dé&olassgage for the covaga to be triggered.
Id. TheFanningcourt suggested that in order twal being ambiguous, the policy would need
to state on the declarationsgeathe “manner in which the[] maximum limits [reflected on the
declarations page] could lbeduced” or “nullified.” Id.

As this Court pointed out idaudesthe Fanningcourt cited no Missouri Supreme Court
opinions in support of this pwen. 11 F. Supp.3d at 956The Missouri Supreme Court has
recognized that “essentialrtes are usually stated abbreviated formon a declarations page.”
Todd v. Mo. United Sch. Ins. Cound@dR3 S.W.3d 156, 160 (Mo. 2007) (emphasis added).

The Court finds that the Declarations Page and the definition of the Beniatations
pag€’ in the instant Policy are not ambiguous. THeading of the Declarations Page provides,
in large, bold face type Auto Insurance Coverage Summary Under this heading, it states
“Your insurance policy and any policy endorseis contain a fullexplanation of your
coverage.” The Declarations page exps, in bold face type, under the secti@utline of
coverag€ that the limits listed are subject to all terms, conditions, exclusions and
applicable reductions described in the policy. It is clear from the Declarations Page and

definition of such, that the Declarations Pageéely a summary of the insured’s benefits. An
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ordinary person of average understanding wouldbeoted to to believe that the Declarations
Page in the Policy contains anything more tharfabbreviated form” of the policy’s “essential
terms.” Id. In addition, the definition of the ternD&clarations pagé is consistent with the
Declarations Page attachedle Policy. The definition ofDeclarations pagé indicates that it
shows coverages and limits bébility, but also that the fiormation provided is an “Auto
Insurance Coverageummary (Emphasis added.)

Contrary to the Mortons’ argument, neithee theclarations Page nthe definition of
the term Declarations pagé contains any language thatould lead an ordinary person of
average understanding to believe that thét lofliability of $100,000 per person was a promise
of coverage over and above any amount paid thyrd party tortfeasotfor all uncompensated
damages.” (Doc. 23 at 5.) Rathafter reading the clear notification in the Declarations page
that the limits were subject to all terms, conditions, eglusions, and applicable reductions
described in the policy’” an ordinary person would read the remainder of the Policy to
determine the full scope of benefits. Therénigthing ambiguous or misleading about a policy
that offers underinsured motorist coveragea icertain amount on itaée sheet and then defines
‘underinsured motor vehicleas it is defined here.” Jaudes 11 F. Supp.3d at 957 (citing
Rodriguez 808 S.W.2d at 381-8ughes 712 F.3d at 394-96)Rodriguezexpressly prohibits a
court from finding an ambiguity solely by givindfect to the insured’s reasonable expectation.
808 S.W.2d at 381-83. In the absence of anyeaihg or confusing laguage contained in the
policy itself, this Court must not “unreasonaldistort the language of a policy or exercise
inventive powers for the purpose of cragtian ambiguity where none exists.Todd 223

S.w.2d at 163.
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2. The Insuring Agreement
The Mortons claim that thengeal Insuring Agreement, together with Progressive’s
promise in the Insuring Agreement of the UIM foam of the Policy that it “will pay for damages
that aninsured person is legally entitled to recovefrom the owner or operator of an
underinsured motor vehiclebecause abodily injury ...” creates an ambigly. The Mortons’
claim lacks merit.

The language of the general Insuring Agreat{Doc. 28-1 at 6) clearly informs the
insured that the insuraa provided is subjedb all terms, conditions, and limitations of the
Policy. It further sets out that the Policy consists$ just of the Declatens page, but also the
Policy contract, insuranceplication, and all endorsemis to the Policy.

The Insuring Agreement with respect to UIM coverage (Doc. 28-1 at 26) provides
as follows:

INSURING AGREEMENT
If you pay the premium for this coveragee will pay for damages that an

insured personis legally entitled to recoverom the owner or operator of an
underinsured motor vehiclebecause abodily injury :

1. sustained by thatsured person
2. caused by an accident; and
3. arising out of the ownerghi maintenance, or use of amderinsured

motor vehicle,
We will pay under this Partli(B) only after the limitsof liability under all
applicable bodily injury liability bondsind policies have been exhausted by
payment of judgments or settlements.
Any judgment or settlement for damagagainst an owner or operator of an
underinsured motor vehicle that arises out o& lawsuit brought withinour
written consent is not binding ws.
Immediately following the UIM Insuring Agreement, the Policy sets forth “Additional

Definitions.” “Underinsured motor vehicl€ is defined in that section as “a land motor vehicle

or trailer of any type for which the sum of thmits of liability under al bodily injury liability
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bonds or policies applicable at the time oé taccident is less than the coverage limit for

Underinsured MotorisiCoverage shown on thdeclarations page’ (Underline added for

emphasis.)

The Mortons argue that the absencelimiting language in the portion of the UIM
Insuring Agreement providing that Progressive “will pay for damages thasared personis
legally entitled to recover fronthe owner or operator of amnderinsured motor vehicle
because obodily injury ...” creates an ambiguity. The courtkanningheld that “the Insuring
Agreement and Limit of Liability portions of ¢hpolicy . . . render thdefinition ambiguous by
failing to include limiting languageegarding the coverage.” THeanning court did not,
however, analyze any of the language of treuilimg Agreement or explain how it created an
ambiguity.

In this case, the UIM Insuring Agreement iisncoverage to situations where the insured
is legally entitled to recover frortihe owner or operator of amriderinsured motor vehicle”
The term “underinsured motor wele” is then defined as a keele for which the sum of the
limits of liability is less than the coverage limit for UIM coverage shown on the Declarations
page. The Policy definition further provides that amderinsured motor vehiclé’ does not
include any vehicle “for which thsum of the limits of liabilityunder all bodily injury liability
bonds or policies applicable at the time of the daxi is equal to or gater than the coverage
limit for Underinsured Motorist Coverage shown ondeelarations page”’

In support of their argumeiiat the Policy is ambiguouthe Mortons focus on isolated
language in the Insuring Agreement of theMlsection, but ignore the complete section and
definitions contained therein. The Court, heae must not interpret policy provisions in

isolation. Ritchig 307 S.W.3d at 135. Rather, the Policysinibe read as a whole in a manner
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that does not render some provisions usel8s& Dibben261 S.W.3d at 556. When the general
Insuring Agreement is read together with the entire UIM Insuring Agreement, along with the
applicable definitions, there are no ambiguitidsothing in the Policy supports the Mortons’
argument that the Policy promises to pag thll $100,000 UIM limit of liability without any
special conditions, exclusions, mrductions. To the contrary, the definition of “underinsured
motor vehicle” is explicit--it does not ¢tude vehicles with liability limitsequal to or greater
thanthe insured’s UIM limit of liability.

This Court, inJaudes found that theFanning court’'s “conclusoryfinding that the
Insuring Agreement renders the definitieof underinsured motor vehicle ambiguous is
inconsistent with the Missouri Supreme Court’s decisiorRodriguezand with the plain
language of Progressive’s policy.” The undersigned finds that the reasonuvaudesis
persuasive and applies in this cas®driguezupheld an insurance agreement with a definition
of “underinsured motor vehicle” that was almadtntical to the language the instant case.
808 S.W.2d at 381See alsdHughes 712 F.3d 392Jaudes 11 F. Supp.3d at 957-58. Because
there is no ambiguity in the Insuring Agreemehts Court will not defer to the state court of
appeals decision iRanning

3. The Limits of Liability Section’s “Most We Will Pay” Language

The Mortons next argue that the Limit ofability language (Doc. 28-1 at 27) regarding
“the most we will pay for all damages duebimdily injury to one person” with reference to the
Declarations Page’s $100,000 liraieates an ambiguity.

The Mortons’ claim lacks merit. The Linmof Liability (Doc. 28-1 at 27) begins by
stating: “The limit of liability shown on theleclarations pagefor Underinsured Motorist

Coverage will be reduced byl sums: 1. paid because lebdily injury by or on behalf of any
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persons or organizations that may be legalbpoasible, including, but ndimited to, all sums
paid under Part I-Liability to Others...” Asd it is clear that the $100,000 limit set out on the
Declarations Page is subjetct potential reductions In addition, immdiately following the
language quoted by the Mortons, ®elicy provides: “These limitare subject t@ll applicable
reductions to the limit of liability set forth abateAlthough the Mortons urge in their Motion
for Summary Judgment that the Court should teadPolicy as a whole tdetermine whether it
is ambiguous rather than relying solely on thieniteon of “underinsured vehicle,” the Mortons’
arguments rely on reading isolatedlicy provisions out of contextWhen the Limit of Liability
provision is read in its entingtit is unambiguous.

The Mortons’ argument is also in conflicttivithe Missouri Suprem@ourt’s decision in
Rodriguez. The relevant policy language Rodriguezwas substantially identical to the policy
language irfFanning The policy inRodriguezprovided,

[t]he limit of liability shown in the schedelfor this coverage is our maximum lia-
bility . . . This is the most we will pay . .However, the limit ofiability shall be
reduced by all sums paid [on behalf of the tortfeasor]

Id. at 381. TheRodriguezcourt, nevertheless, enforced tthefinition of “underinsured motor
vehicle” and expressly rejectedetplaintiffs’ argument that a @mition of “underinsured motor
vehicle” like the one here could not be giwffect because, if it were, the promised $100,000
limit of liability would never be available to the insurettl. at 382-83. See alsdHughes 712
F.3d at 394-95 (citinfrodriguez808 S.W.2d 379)jaudes 1l F. Supp.3d at 958-59.

Similarly, in Hughes the Eighth Circuit rejected ehinsured’s argument that an
ambiguity was created because enforcemera pblicy definition of underinsured automobile
like the one here would mean that thermpised $100,000 limit of liability would never be

available to the insuredSee712 F.3d at 394-92 (citinfRodriguez 808 S.W.2d 379). The
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Hughescourt noted, “[ijn other words, becautee unambiguous definition of ‘underinsured
motor vehicle’ was not satisfiethe coverage did not apply regkess of potentiahmbiguities in
the description of the amount of underinsured coveralgk.at 395.

Although Mr. Morton’s perception was thdte had purchased excess coverage of
$100,000 under the UIM provision, the only way for the Mortons to receive an additional
$100,000 for bodily injury in this instance would Hetheir coverage had been greater than
$100,000. For instance, if there had been $200,000 in coverage, the Mortons could have sought
up to $100,000 for Ms. Morton’s injuries.

4, Other Insurance Clause

The Mortons contend that the Other Insurastause that states “[o]ur share is the
proportion that our limit of liabilitybears to the total d@ll available coverage limits” creates an
ambiguity.

The language relied upon by the Mortons has been superseded and amended by the
Policy’s endorsement. The Auto Policy Coverdgedorsement referenced in the Policy’s
Declaration page provides:

TheOTHER INSURANCE provision is deleted and replaced by the following:

OTHER UNDERINSURED MOTORIST COVERAGE

If any insurancewne provide in accordance with thermes of this Part Il (B) is

applicable and any other underinsuredtonist coverage from another insurer

also applies, any insuranee provide will be excess over any other collectible

underinsured motorist coverage franother insurer. This means theg will

pay only after all other dlectible underinsured motist coverage from other

insurers has been exhausted by paymenudgments or settlements. If this

policy and one or more policies from ahet insurer apply on an excess basis,

will pay only our share of the damage®ur share is the proportion thatur

limit of liability bears to thdotal of all applicable undersured motorist coverage
limits from all applicable polices.
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(Doc. 28-1 at 28.) The governing languaged above is not tggered in this case
because there is no “other underinsured motorist coverage from another insurer” at issue.
The Mortons cannot demonstrate the Policy is ambiguous due to either isolated
superseded language or governing Policy lagguthat is not evempplicable in the
instant case.

The Mortons have failed to show any ambties in the Policy. The clear and
unambiguous definition of “underingd motor vehicle” in the Polici not satisfied because the
limit of liability of Grainger’s policy is not less than the coverage limit for UIM coverage of the
Mortons’ Policy.

Here, as inRodriguezand Hughes Progressive is not attempting to rely on a setoff
provision; rather, Progressive contends theneoisinderinsured motorist coverage because the
definition of “underinsured motor vehicle” is notiséied. In sum, the undersigned finds that the
clear and unambiguous definition of “underinsuneator vehicle” in Progressive’s policy is not
satisfied and that none of the policy provisiaited by the Mortons create ambiguity regarding
that definition. Thus, the Mortons are not datitto coverage underdhunderinsured motorist
provisions of the policy.

5. Progressive’s Subsequent Changes to the Policy

The Mortons rely heavily on the fact that Progressive made changes to policy
language at issue in this case in a policgt twas subsequently issued to them. The
Mortons contend that Progressive maitiese changes in response to fenning
decision, and that the changes constitute protdie@ambiguities in the Policy at issue.

The fact that Progressive made changesdeparate policy issued after the accident
giving rise to this case is ileyant in the instant actionlf a contract is unambiguous, the

intention of the partieand the legal import of the languagetloé contract cannot be varied by
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parol or extrinsic evidencéAllison v. Flexway Trucking, Inc28 F.3d 64, 67 (8th Cir. 1994)
(applying Missouri law). The Court has founatithe Policy is unambiguous and that the
definition of “underinsured motor vehicle” is teatisfied. Any subsequent changes Progressive
made to its policy language hawe effect on this determination.
B. Stacking

Progressive argues that, if Ulbbverage is triggered by tiortons’ claim, stacking of
the UIM coverage on the separate vehicles listed on the Policy is not permitted. The Court has
determined that UIM coverage st triggered in this case. Thuke issue of acking will not
be addressed.
Il. Commercial Policy

Progressive also seeks sumynmidgment declaring thateéhCommercial Policy does not
provide UIM coverage to the Mions for Ms. Morton’s injuriesrising out of the December
2013 automobile accident. Progressive contéhdsthe CommercidPolicy does not provide
UIM coverage for the folling reasons: (1) covega is not triggered lbause Grainger was not
driving an “underinsured auto” as the limit of liktlyi for Grainger’s liability policy is not less
than the coverage limit for UIM coverage iretMortons’ Commercial Rigy; and (2) coverage
is excluded because the 1994 Ford Probe doesamstitute an “insured auto” or “temporary
substitute auto” under therms of the Commercial Policy. d@ressive further argues that, if the
Court determines that UIM coverage isgggered, the Commercial Policy does not permit
stacking of UIM coverage.

In their Response to Plaintiff’'s Statementlbfcontroverted Mateai Facts, the Mortons
state that they have “withdrawn any claim maaeler the Commercial Aol Policy.” (Doc. 34

at 1-2.)
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The Court agrees that the Commercial Polscgiot triggered becae Grainger’s vehicle
was not an “underinsured auto” under the definition of the Commercial Policy, for the same
reasons discussed with regard to the persordalyPBecause the Mortons have withdrawn any
claim under the Commercial Policy, the Court witit discuss Progressive’s other arguments.
Summary Judgment will be entenedfavor of Progressive declaring that the Commercial Policy
does not provide UIM coverage.

lll.  The Mortons’ Motions

The Mortons filed the following motions aftéhe cross motions fasummary judgment
were fully briefed: (1) Motion for Oral AJument and Testimony Regarding Plaintiff’'s Motion
for Summary Judgment (Doc. 39); and (2) DefenslaRequest for Leave to File First Request
for Production Directed to Plaintiff (Doc. 43T.he undersigned will discuss the pending motions
in turn.

1. Motion for Oral Argument and Testimony

The Mortons request that the Court hear argument and testimony in conjunction with
Progressive’s Motion for Summadpdgment because the Memoramduof the parties “present
complex issues of law that require additionarification.” In addition, the Mortons contend
that the case involvesdHhreasonable expectatiodoctrine, and as sualequires the testimony
of Delton Morton concerning the facts and ciraiamces surrounding the purchase of the policy
in question and its renewal. Progressiygposes the Mortons’ motion, arguing that oral
argument is unnecessary and thagsenting the testimony of Mr. Mon is inappropriate in the
context of a pending matin for summary judgment.

The Mortons’ Motion for Oral Argumenhd Testimony will be denied. The issues have

been extensively briefed and oral argument would not assist the Court. Furthermore, the
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Mortons’ request to presentethtestimony of Mr. Morton igendered moot by the Court’s
determination that the Praggsive Policy is unambiguous.
2. Request for Leave to File First Request for Production

The Mortons request leave to file a FirsgRest for Production of Documents directed to
Progressive relating to the claim file for théldwing reasons: (1) Bgressive took over three
months to deny UIM coverage when it knew froine onset that the tortfeasor had the same
limits of liability as the Mortonsand (2) the Mortons requestathProgressive produce the file
before the Court rules on the motions for starnynudgment to determine the “reasoning and
internal communication by theaims personnel in denying the claim and discussion of any
ambiguities contained in the policy that are conttarthe position now taken by the Plaintiff.”

Progressive opposes the Mortons’ requesfjuing that the request is untimely, the
requested documents would be irrelevant, tlguest is overly broad, and the request seeks
information protected by the attornelyent and work product privileges.

The Mortons’ request will be denied. The Initial Case Management Order issued in this
matter provided that any dispositive motionsfiterd no later than April 15, 2015. The Mortons
did not file the instant motion for discovery idune 2, 2015, after theass motions were fully
briefed. As such, the request is untimely.

In addition, the requested docurteare irrelevant to thesues presented in the cross
motions for summary judgment. As previouslyet if a contract isnambiguous, the intention
of the parties and the legal import of the languafithe contract cannot be varied by parol or
extrinsic evidenceAllison, 28 F.3d at 67. The Court hamihd that the Policy is unambiguous
and that UIM coverage is not triggered. Thasy internal communication that may exist is

immaterial to the determination that coverages not exist under thenlguage of the Policy.
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CONCLUSION

For all of the reasons stated above, Praweshas established that it is entitled to
judgment as a matter of law. The undisputectd and controlling Missouri law establish that
the Mortons are not entitled tonderinsured motorist covgra under Progressive’s Personal
Auto Policy with respect to Ms. Morton’s accidemith Ms. Grainger, because (i) the Policy is
unambiguous; and (ii) Graingenshicle does not qualify as danderinsured motor vehicle”
under the terms of the Policy. For these same reasons, the Mar®nsot entitled to
underinsured motorist coverage under ProgvessiCommercial Auto Policy. The Court will
issue a separate judgment consistattt this Memorandum and Order.

Accordingly,

IT IS HEREBY ORDERED that Plaintiff's Motion for Summary Judgment (Doc. 26) is
GRANTED.

IT IS FURTHER ORDERED that Defendants’ Partial Motion for Summary Judgment
(Doc. 21) isDENIED.

IT IS FINALLY ORDERED that Defendants pending mmns (Docs. 39, 43) are
DENIED.

The Court will issue a separate judgment esieat with this Memorandum and Order.

(Ut Gto Leonss

ABBIE CRITES-LEONI
UNITEDSTATESMAGISTRATE JUDGE

Dated this 26th day of October, 2015.
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