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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
SOUTHEASTERNDIVISION

FOREST CONAN KINGCADE, )
Plaintiff, ))
VS. )) Case No. 1:15 CV 24 ACL
TIM TROWBRIDGE, et al., ))
Defendants. : )

MEMORANDUM AND ORDER

Plaintiff Forest Conan Kingcade filed thastion against Tim Trowbridge, Phillip
Caldwell, Mark Dennis, Allan Campbell, 8ndon Moore, and Stephen Gregory alleging
violations of his constitutionalghts resulting from his arrestKingcade asserts claims under 42
U.S.C.§ 1983 for excessive force, deliberate indiffaeto medical needs, failure to intervene,
and illegal search and seizuré@ his case has been assigtethe undersigned United States
Magistrate Judge pursuant to the Civil Justice Reform Act aoelng heard by consent of the
parties. See 28 U.S.C§ 636(C).

This matter is before the Court on the Motion of the aforementioned Defendants for
Summary Judgment. Kingcade has responded in gjgppsand the issues are fully briefed.
Also pending are Kingcade’s Motion to AppoBwunsel (Doc. 58) and Motion to Subpoena (Doc.
59) X-Rays from the Farmington Correctional Center.

l. Background

Plaintiff Forest Conan Kingcade, currgnéin inmate at Farmington Correctional
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Center, asserts claims against the defendanetdarcement officers for excessive use of force,
deliberate indifference to seriousedical needs, failure to intervene, and illegal search and
seizure.

In his Second Amended Complaint, Kingeaadleges that on August 7, 2014, Defendants
Moore, Trowbridge, Campbell, Gregory, Caldwalhd Dennis entered his home without a search
warrant in response to a shopfifgiincident at the Town andoGntry Grocery Store in Kennett,
Missouri. (Doc. 28 at 5.) Kingcade claimsathhe was ordered to the ground and that he
complied with this directive.ld. Kingcade states that, after he was handcuffed, Moore shoved
him to the floor, and Dennis used his taser onldleer part of his thigh for a period of sixty
seconds or moreld. at 6. Kingcade states that Trowdge and Caldwell stood by and watched
the incident. Id.

Kingcade alleges that he requested medgsttance because the tga®ngs were still in
his thigh, he received lacerations from thenws, and he had burns s wrists from the
handcuffs. Id. He contends that he wdenied access to medical card. Kingcade alleges
that, upon arrival at the Dunklin County Jail, Campbell tasedatiite he was securely detained.
Id.

Defendants filed a Motion for Summary Judgmantyhich they arguéhey are entitled to
judgment on all of Kingcade’s claims.

[l. Legal Standard

Rule 56(a) of the Federal Rules of Civil Procedure provides that summary judgment shall
be entered if the moving party sheWhat there is no genuine dispuds to any material fact and
the movant is entitled to judgment as a mattelaw.” In ruling on a motion for summary

judgment, the court is required to view the $aict the light most favorable to the non-moving
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party, giving that party the beniebf all reasonable inferencés be drawn from the underlying
facts. AgriStor Leasing v. Farrow, 826 F.2d 732, 734 (8th Cir. 1987)The moving party bears
the burden of showing both the absence of a genssue of material fact and its entitlement to
judgment as a matter of lawAnderson v. Liberty Lobby, Inc., 477 U.S. 242, 252 (1986);
Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 586-87 (1986). If the moving
party meets its burden, the non-moving party mayestton the allegations of its pleadings, but
must set forth specific fact®y affidavit or other evidenceshowing that a genuine issue of
material fact exists.Gannon Intern., Ltd. v. Blocker, 684 F.3d 785, 792 (8th Cir. 2018ibson v.
Am. Greetings Corp., 670 F.3d 844, 853 (8th Cir. 2012fWhere the record taken as a whole
could not lead a rational trier &ct to find for the nonmoving parstthere is no genuine issue for
trial.” Ricci v. DeSefano, 557 U.S. 557, 586 (2009) (quotiiMpatsushita Elec. Indus. Co.., 475
U.S. at 587).

. Facts®

On January 16, 2015, Kingcade pled guilty to the class D felony of stealing in violation of
Mo. Rev. Stat§ 570.030, for stealing pork steaks from @muntry Mart in Kanett, Missouri, on
August 7, 2014. Kingcade also pled guilty to thesglB felony of resisting egst in violation of
Mo. Rev. Stat§ 575.150.

On August 7, 2014, customer Jerry Snipes employee Brooke Harris witnessed a man
putting meat in his clothes at the Country MartKennett. Harris s& the man exit the store

without paying and get into a Monte Carlo. Shmoréed the incident to her boss, Randy Jackson.

The undisputed facts are taken from facts thpPlaintiff admitted were undisputed in his
response or (2) Plaintifflleged were disputed but failed taperly and/or directly controvert.
The movant’s statement of facts are deemed aelinitinot specifically ontroverted by the party
opposing the motion with specific references taipas of the record as required by Local Rule
4.01(E) and Federal Rule of Civil Procedure 56(c)(1).
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Jackson approached the Monte Carlo in the Coludny parking lot and the suspect drove off. A
small child was observed in the Monte Carlo. 3aoktook down the MoatCarlo’s license plate
number and followed the Monte Carlo to the geharea of Kingcade’s sedence before losing
the suspect. Jackson reported this informatmithe police. The pte number reported by
Jackson matched a vehicle owned by Kingca®®fendant Brandon Moerlearned the address
of the registered owner, Kingcade, was 2044 8itive (“residence”) ied Defendant Moore went
to that address. Other offisaresponded to the scene, inahgd Defendant Dennis who learned
that Kingcade was wanted on a warrant for a parole violation.

Defendant Moore made contact withni§cade’s girlfriend, Jsica Gordon, at the
residence. Kingcade was living at the residemitle Jessica Gordon and her two children at the
time of the incident. According to Defenddvfibore, Gordon gave the Defendants consent to
search the residence for Kingcade. Kingcadgputes that Gordon consented to the search.
Defendant Moore discovered the Monte Calliven by Kingcade was in the garage.

Kingcade testified that he drove to the Coydart in a 2006 Monte Carlo with one of
Jessica Gordon’s children. Kingcastated that, when he returniedm the Country Mart, he got
into bed in the back bedroom wearing a t-shid a pair of boxers. Kingcade testified that, at
some point, Gordon told him thtte police were in #gngarage and in the house. Gordon and her
children went out of the house. Kingcade cameobtihe bedroom, still wearing the t-shirt and
boxers, to find six officers and a K-9 dog.

The parties’ accounts of what happened miextrge. Kingcade claims that Defendants
used force to put him to the floor at the desice while he was handcuffed, and Defendant Dennis

then activated his taser, when Kingcade was rgistieg arrest in any waand was not a threat.
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Defendants claim that Kingcade resisted arbgsthreatening them, anttiat use of force was
therefore reasonable.

As Kingcade was being escorted from hisdestce to a patrol car, he told Defendants
Trowbridge and Caldwell that he needed meditigindion. Plaintiff stated that he had cuts on
both of his wrists from the handcuffs that haghtened when Moore threw him to the floor, and
his thigh was bleeding where the taser prongkim. Defendant Campbell drove Kingcade to
the Dunklin County jail rather thathe hospital. The trip frorKingcade’s residence to the jail
took approximately five minutes.

When they arrived at the Dunklin County j&ingcade claims that two deputies had to get
him out of the police car and carry him into the jail because he was unable to walk on his own due
to still being in a daze after being tased. Kingcalleges that he was seated on his buttocks, in
handcuffs, with his head down, when Defendamh@laell walked up and used the taser on him in
“dry stun” mode. Kingcade denissruggling with, sweamg at, or threatening the officers prior
to being tased. Kingcade received medical &itenfrom a nurse at the jail following these
incidents.

IV.  Discussion

A. Excessive Use of Force

Kingcade alleges three instances of exceasbecof force associated with his arrest: (1)
when Defendant Moore threw Kingcade to tf@or of his residence while Kingcade was
handcuffed; (2) when Defendant Dennis tased Kingcade while he was on the floor of the residence;
and (3) when Defendant Campbell tased Plaiirtiffhe holding cell at the Dunklin County jail.

(Doc. 28 at p. 4-5; Do&1-1 at 51-53.)
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Defendants argue that Kingcasl@xcessive force claim is badrby the doctrine set forth
in Heck v. Humphrey, 512 U.S. 477, 487 (1994).

In order to establish a cognizable Section 188B8n, “a plaintiff must allege the violation
of a right secured by the Constitution and laws efullnited States, and must show that the alleged
deprivation was committed by a person acting under color of state lsvest v. Atkins, 487 U.S.
42,49 (1988). A claim that a law enforcementasfihas used excessive force during the course
of an arrest or other “seizure” afcitizen is considered to be alteged violation of the Fourth
Amendment. Grahamv. Connor, 490 U.S. 386, 388 (1989). Put alternatively, the right to be
free from excessive force in the course of an aaedetention by a law enforcement official is an
established right underegi~ourth Amendment’s prohibition aigst unreasonable seizure of the
person. Mannv. Yarnell, 497 F.3d 822, 825 (8th Cir. 2007). The key determination is
reasonableness. To that end, “the force employed by an officeragaestsive, and thus not
violative of the Fourth Amendment, if it wabjectively reasonable under the particular
circumstances.” Cook v. City of Bella Villa, 582 F.3d 840, 849 (8th Cir. 2009). In
“[d]etermining whether the force used to effagtarticular seizure iseasonable’ under the
Fourth Amendment,” a court must engage in “aftdtgalancing of the ‘nature and quality of the
intrusion on the individual’s Fotlr Amendment interests’ agatrthe countervailing government
interests at stake.”ld. (quoting, in part, Graham, 490 U.S. at 396). Such an analysis requires a
court to evaluate the totality of the circumstan@esluding the severity of the crime, the danger
the suspect poses to the officertiners, and whether the suspsactively resisting arrest or
attempting to flee. Id.

Defendants argue that they amtitled to judgment as a maittof law as to Kingcade’s

excessive use of force claims because Kingcasld gulilty to the crime afesisting arrest in
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violation of Mo. Rev. Sta§ 575.150, based on his conduct dgrthe incident. Defendants
contend that Kingcade’s excessive forcernkare barred by the doctrine enunciateldeok.

A claim for damages related to a convictiorsentence that has nadn invalidated is not
cognizable under § 1983Heck, 512 U.S. at 487. As such, “when a state prisoner seeks damages
in a 8 1983 suit, the district court must consideetlbr a judgment in favor of the plaintiff would
necessarily imply the invalidity of his conviction or sentencé;would, the complaint must be
dismissed unless the plaintiff calemonstrate that the conviction sentence has already been
invalidated.” Id. Conversely, if the court determindéisat the plaintiff's action would not
necessarily invalidate thedgment against the plaintiff, the amwtishould be allowed to proceed.
Id.

Justice Scalia, writing for the majority explaihé[w]e think the hoaryrinciple that civil
tort actions are not appropriatehicles for challenging the @ity of outstanding criminal
judgments applies to § 1983 damages actions that necessarily require the plaintiff to prove the
unlawfulness of his conviction or confinemenstjas it has always applied to actions for
malicious prosecution.”ld. at 486. ThéHeck majority reasoned that “Congress has determined
that habeas corpus is the apprat@ remedy for state prisonersaalting the validity of the fact or
length of their confinement, and that specifitetimination must override the general terms of §

1983.” Id. at 482 Quoting Preiser v. Rodriguez, 411 U.S. 475, 490 (1973)).

The resisting arrest statute provides that:

A person commits the crime of resisting cenfiering with arrest, detention,
or stop if, knowing that a law enforcement offic@making an arrest, or attempting
to lawfully detain or stop an individual @ehicle, or the person reasonably should
know that a law enforcement officer is makingaarest or attempting to lawfully
detain or lawfully stop an individual or vele, for the purpose of preventing the
officer from effecting the arresstop or detention, the person:
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Q) Resists the arrest, stop or aiten of such person by using or
threatening the use of violence or physical force or by fleeing from

such officer; or

(2) Interferes with the arrest, stopdetention of another person by
using or threatening ¢huse of violence, physicdrce or physical
interference.
Mo. Rev. Stat. 8 575.150.1. The law broadly appbe®rrests, stops, or detentions, with or
without warrants ..., for any crime, infractiar, ordinance violation.” Mo. Rev. Stat. §
575.150.2(1)-(2). The Amended Information to whiingcade pled guilty closely tracked the
statutory language:

[O]n or about August 7, 2014, in the copwnf Dunklin, State of Missouri, Alan
Campbell a law enforcement officer, was attempting to arrest defendant for the
felony stealing and resisted that art@gthreatening physicébrce or violence.

(Doc. 51-3 at9.)

Kingcade admits that he pled guilty to réisig arrest by threatemg physical force, but
argues that he never threater@@ampbell. (Doc. 56-1 at 4.) HKgcade states that “[tlhe only
reason | pleaded guilty is because of my criminsddny. | did not want[] to take that chance of
going to trial, because my Public Defender Msrwédl told me, that the prosecuting attorney was
going to task the Court for [an] extended term. ld.

Kingcade’s statements in response toSbhenmary Judgment Motion on this point
equate to a challenge of theliddy of his conviction in thaproving his excessive force claim
would require invalidating the offense of whikl has been convicted. Kingcade’s argument in
support of his excessive force claim is that he {g@cured and complying” at his residence when
he was brought to the floor by Moore and tased byride and that he did not resist Campbell and

“never threatened him.” (Doc. 56-1 at 2, 4.) Tehswmtements contradicetfacts set forth in the

Amended Information, to which Kingcade pled lgui Kingcade also directly challenges his
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conviction, arguing that he onlyqa guilty on advice of counstl avoid a harsher punishment.
Under these facts, the Court crdes that the merits of Kingcade’s excessive force claim “would
necessarily imply thenvalidity of his conviction” for resting arrest under Mo. Rev. Stat. §
575.150. Defendants’ Motion for Surany Judgment will be granted as to Kingcade’s excessive
force claim. Because Kingcade’s excessive force claim is barrétedky the Court will not
address Defendants’ additiormaguments based on collateraiogpel and qualified immunity.

B. Deliberate Indifference to Medical Needs

Kingcade alleges that he requested medisaistance on two separate occasions. First,
Kingcade claims that he asked Defendants Tradgerand Caldwell to take him to the hospital as
he was being escorted from his residence to ttrelpaehicle for treatment of lacerations on his
wrists from the handcuffs and the injury to his thigh from the taser. Kingcade also alleges that he
told Defendant Campbell he could not move arad bie needed to beken to the hospital for
medical treatment when he arrived in the bacthefpatrol vehicle ghe Dunklin County jail.
Kingcade states that he was demeeldical treatment on both occasions.

Defendants argue that they are entitled to judgment as a matter of law on this claim because
Kingcade cannot prove that he had an objegtigelious medical need, or that Defendants
Trowbridge, Caldwell, or Campbell detitately disregarded this need.

As a pretrial detainee, Kingcade’s rightmedical care arises under the Due Process
Clause of the Fourteenth Amenen, but in evaluating suchaiins, the Eighth Circuit applies
“the deliberate-indifference standard that gogeclaims brought by convicted inmates under the
Eighth Amendment.” Jackson v. Buckman, 756 F.3d 1060, 1065 (8th Cir. 2014). “To show
deliberate indifference, plaintifimust prove an objectively setis medical need and that prison

officials knew of the need bdtliberately disregarded it."Langford v. Norris, 614 F.3d 445, 460
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(8th Cir. 2010). “Deliberate indifferencertstitutes more than mere negligencd.étterman v.
Does, 789 F.3d 856, 862 (8th Cir. 2015). “The test ima& the criminal rle of recklessness.”
Id. Aninmate’s mere disagreement with a preasa course of treatment is insufficient to
establish deliberate indifferencd.angford, 614 F.3d at 460. *“[llnmates have no constitutional
right to receive a particular oequested course of treatment, and prison doctors remain free to
exercise their independent medical judgmenitdines v. Anderson, 547 F.3d 915, 920 (8th Cir.
2008) (citation omitted). “[IJn cases where some roaidtare is provided, a plaintiff is entitled to
prove his case by establishing ttairse of treatment, or lack thereof, so deviated from
professional standards that it amadto deliberate indifference.’Allard v. Baldwin, 779 F.3d
768, 772 (8th Cir. 2015) (quotir@mith v. Jenkins, 919 F.2d 90, 93 (8th Cir. 1990)).

In this case, Kingcade fails to demonsti@thaer prong of his deldrate indifference to
medical needs claim. Kingcade alleges thaekeived “gashes and laadons” to his wrists,
and “bodily harm” and bleeding to his thigh frone tlaser prongs. (Doc. 863.) Kingcade also
contends that he continues to suffer frorack, shoulders and upper back pain” and “mental
anguish issues” due to the inciderid.

The photographs of Kingcade’s wrists takgnDeputy Weismann on the same day of the
incident at the jail do not reakany discernible injury. (Doc. 51-1, Exs. A., B.) Kingcade
testified that the black mark vige on his left arm is a tatt@nd not a bruise. (Doc. 51-1, Ex. 1,
at 32.) Kingcade testified thtiese photographs show red nsaok his lower arms that “look
like bruises.” Id. The photographs do reveal some redness on Kingcade’s lower arms, but no
lacerations or other injuries. Photographs tadig days later by Deputy Presson reveal marks on
Kingcade’s wrists. (Doc. 51-1, Ex. D.) Kingcaestified that these marks were caused by the

handcuffs tightening on his wristghen he was thrown to theagmd by Defendant Moore. (Doc.
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51-1, Ex. 1 at 34.) Kingcade has not submitted any evidence of his alleged left thigh injury. He
testified that he did not ask WisemanRseston to photograph this alleged injurid. at 35.

There is no record of Kingcade ever being diagaowith lacerations on his wrists or thigh, or

with any impairment of his neck, shouldess back, resulting from his arrest.

In his Response in opposition to DefendaMotion for Summary Judgment, Kingcade
claims that he continues to suffer neck, shoulder, and upper back pain resulting from the incident.
During his deposition, however, Kingcade testifiledt did not have any problems with his neck,
shoulders, or upper back at that timbd. at 66-67. In addition, during Kingcade’s intake at the
Eastern Reception, DiagnostiaidaCorrectional Center at Boniierre on October 24, 2014, he
reported that he did not have an arrest injury and did not otleecaraplain of medical problems
associated with his arrest. (Doc. 51-4 at 1GQrthermore, Kingcade was seen by various
Missouri Department of Corrections medical gsdionals on approximatetyie dozen occasions
for a variety of issues.€., routine testing, minor mediceisues, and vision problemstween
October 24, 2014 and May 19, 201%e never mentioned any neakback pain during those
examinations. See Doc. 46 at 11, 15, 16, 18, 19-21, 23, 25, Zke first time Kingcade reported
back or neck pain to a Missouri Departrhef Corrections medical professional wiay 21,

2015 nearly one year after his August 7, 2014 arrest. As such, Kingcade’s statement that he
currently suffers from problemsith his neck, shoulders, and upperxch resulting from his arrest

is refuted by the record, including his owrpdsition testimony, and does not create a genuine

issue of material fact regarding the presence of a serious medical condition. Kingcade has failed
to show he suffered from an objectively serious medical need.

Further, Kingcade has not demonstrated Erefendants were indiffent to his serious

medical needs. Kingcade admitted that he recaivedical treatment from a nurse at the jail on
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the same day of his arrest. (Doc. 51-1 at 56.hgkade stated that the sargave him aspirin.
Id. Even if the alleged injuries to his wristed thigh constituted serious medical need,
Defendants did not disregard Kiregte's needs as he receiveddnal treatment from a nurse on
the same day he received the injuries. Kingaadjues that he should have been taken to the
hospital rather than thail after his arrest. Due to the minojuries, if any, Kingcade received
resulting from his arrest, he has not estabtighat the care he received so deviated from
professional standards that it amounted to dediieeindifference. His mere disagreement with
the course of treatment provided is insufficienéstablish deliberate indifference.

Thus, Defendants’ Motion for Summary Judgreill be granted as to Kingcade’s
deliberate indifference to serious medical needs claim.

C. Failure to Intervene

Kingcade argues that Defendants Trowbridggdwell, Campbell, Dennis, and Gregory
are liable for failing to intervene in the excessiorce used by Defendant Moore in throwing
Kingcade to the floor at hiss&lence. Kingcade also alleghat Defendants Trowbridge,
Caldwell, Campbell, Gregory, and Moore are liableféaling to intervene in the excessive force
used when Defendant Dennis tased Kaude on the floor at the residence.

Defendants argue that, because Kingcade’gilyidg excessive force claims fail, he
cannot maintain his failure to intervene claims.

Correctional officers can be liable for a failure to intervene and protect a detainee if they
observe the use of excessfeece, and had an opportunity intervene and stop it, but
unreasonably failed to do saKrout v. Goemmer, 583 F.3d 557, 566 (8th Cir. 2009).

In this case, the Court hfmund that Kingcade’s excessitarce claims are barred Ijeck

due to Kingcade’s conviction foesisting arrest. Kingcadettaims regarding failure to
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intervene fail as he cannot show that Defenislaised excessive force. Thus, Defendants are

entitled to judgment as a matter of law Kingcade’s failure to intervene claims.

D. lllegal Search and Seizure

Kingcade claims that Defendants illegally s#weed his residence, garage, and car, and
illegally seized pork steaks from his residence.

Defendants first argue that Kingcade’s fgieind, Jessica Gordon, who lived at the
residence at that time, gave the offsceonsent to enter the residencgee U.S v. Jenkins, 92
F.3d 430, 436 (1996) (“When one person conserdsstearch of property owned by another, the
consent is valid if ‘the facts auable to the officer at the momie... warrant a man of reasonable
caution in the belief that the consenting p&y authority over the premises.’) (quotlhignoisv.
Rodriguez, 497 U.S. 177, 188 (1990). Defendantsntan that Gordon provided express
consent to Defendant Moore for the officers tarsk the residence. Defendants cite to an
authenticated copy of the Kennett Police Repomghich Defendant Campbell relays that Gordon
stated to Moore that “she did not know dngiy about Mr. Kingcade stealing anything from
Country Mart, and at that time, gave consergdarch the residencerfidlr. Kingcade.” (Doc.
51-5at 3.) Kingcade, however, argues that Godidmot consent to the search of the residence,
and has submitted a signed statement of Jessica Gordon. (Doc. 9-2.) In her statement, Gordon
states that she discovered officers indprage looking in Kingcade’s vehicldd. Gordon
states that one of the officers&kad her if they could search the residence for Kingcade, and that
she told him it was not her house so shed@owokt give him permission to search itd. Gordon
states that the officers thentered the residencdd. Because these material facts are in dispute,
Defendants are not entitled to summary judgtrbased on their consent argument.

Although the parties dispute whetr consent to search theidence was given, none of the
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parties discuss the fact that Kingcade'’s initial receipt to the ER&XCas a result of the revocation
of his parole (Doc. 46 at 42; Doc.51-1 at 157di@ade’s deposition testimony at 57) and not his
new criminal conduct from August 7, 2014. Tkeord supports that Defendant Dennis was
aware that there was an oatsding parole violation warrafdr Kingcade on August 7, 2014, as
dispatch confirmed they had a hard copy offéleny warrant from the Dunklin County Sheriff's
Office when Defendant Dennis was route to Kingcade’s residenc (Doc. 51-5 at 25.) The
law is well established that a valid arrest warraniesa with it the authority to enter a dwelling in
which a suspect lives if there is reason to belighat the person named in the warrant is then
residing inside the dwelling.Payton v. New York, 445 U.S. 573, 603 (1980). Under these facts,
the entry of the Defendants irkingcade’s residence to arrestrhwas lawful and the Defendants
are entitled to summary judgment on Kingeadllegal search and seizure claim.

To the extent Kingcade’s allegation that gfigcers’ unlawful seizure of the pork steaks
challenges the validity of his conviction fi@ony Stealing, this ground of Kingcade’s § 1983
claim isHeck barred. If this Court were to find favor of Kingcade and agree that the
Defendants here unlawfully seized the pork stéaka his car and kitchetmat would necessarily
imply the invalidity of Kingcad’s conviction for Stealing.Heck prohibits the undersigned from
entertaining this sort afollateral attack on Kirgpde’s State convictionHeck, 512 U.S. at
484-85.

V. Kingcade’'s Motions

Kingcade has filed a Motion to Appoint Counsel (Doc. 58) and a Motion to Subpoena
X-rays (Doc. 59). These motions will be denied.
The appointment of counsel ircwil case is governed by 28 U.S&1915 (d). Itis

within the district couts sound discretion whether to appaatinsel for those who cannot pay for
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an attorney under this provisionSee Inre Lane, 801 F.2d 1040, 1044 (8th Cir. 1986).

In determining whether a person who is getit should be appord counsel, the court
should ascertain “whether the natofehe litigation is such thatlaintiff as well as the court will
benefit from the assistance of counseNelson v. Redfield Lithograph Printing, 728 F.2d 1003,
1005 (8th Cir. 1984). Indalition, the court shouldonsider the factual caplexity, the plaintiffs
ability to investigate fast the existence of confting testimony, the plaintif ability to present
her claim, and the complexity of the legal issu&ee Johnson v. Williams, 788 F.2d 1319,
1322-23 (8th Cir. 1986 )Abdullah v. Gunter, 949 F.2d 1032, 1035 (8th Cir. 199aé¢t. denied,

504 U.S. 930, 112 S. Ct. 1995, 118 L.Ed.2d 591 (1992).

In his Motion to Appoint Counsel, Kingcade argues that he requires counsel because he has
a tenth grade education and has difficulty &p@a The Court finds #it Kingcade has clearly
presented his claims against Defendants, andttdates not appear that “plaintiff as well as the
court will benefit from the assistance of counseDespite Kingcade’s claims to the contrary, he
has adequately presented tssues to the Court, and has filed the appropriate motions and
responses. Itis, therefore, notassary that counsel be appointed.

In his Motion to Subpoena, Kingcade requéekts the Court help him obtain records of
x-rays he underwent to suppdris deliberate indifference teerious medical needs claim.
Kingcade cites to medical records he has subdhitédich indicate x-raysf his cervical spine
were taken at Farmington Correctional Centé&eptember 2015. (Doc. 46 at 37.) The fact that
Kingcade underwent x-rays of liervical spine in September 2015 relevant to his deliberate
indifference to serious medical needs claim reldateinjuries allegedly sustained in his August

2014 arrest. Further, the Court has found tiagcade’s deliberate indifference to serious
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medical needs claim fails as Kingcade receigpdropriate treatment from a nurse on the same
day as his arrest. Thus, Kingcade’s Motiofl e denied.

Accordingly,

IT IS HEREBY ORDERED that Defendants’ Motion fdsummary Judgment (Doc. 49)
isgranted. A separate Judgment in favor of Defentdawill accompany this Memorandum and
Order.

IT IS FURTHER ORDERED that Kingcade’s pending Mions (Docs. 58, 59) are
denied

s/ Abbie Crites-Leoni

ABBIE CRITES-LEONI
UNITEDSTATESMAGISTRATE JUDGE

Dated this & day of June, 2016.
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