
UNI TED STATES DI STRI CT COURT 
EASTERN DI STRI CT OF MI SSOURI  

SOUTHEASTERN DI VI SI ON 
 
JI M HARRI S, JR., )  
 )  
               Plaint iff,  )  
 )  
          vs. )   Case No. 1: 15-CV-26-CEJ 
 )  
CORI ZON, LLC, et  al.,  )  
 )  
               Defendants. )  
 
 MEMORANDUM AND ORDER 

This m at ter is before the Court  on the m ot ion of defendants George Lom bardi 

and I an Wallace to dism iss for failure to state a claim , pursuant  to Fed. R. Civ. P. 

12(b) (6) .  Plaint iff has responded, and the issues are fully br iefed.   

I . Background  

 Plaint iff has been incarcerated in the Missouri Departm ent  of Correct ions 

(MDOC) since 2012.  Defendant  Lom bardi is the director of the MDOC. At  all 

relevant  t im es, plaint iff was an inm ate in the Southeast  Correct ional Center (SECC)  

in Charleston, Missouri.  Defendant  Wallace is the warden of the pr ison. 

   Several years pr ior to his incarcerat ion, plaint iff was in a car accident  in 

which he suffered a nonunion bone fracture of his lower r ight  m andible, with 

resultant  nerve dam age.  Plaint iff’s injur ies intensified over t im e. He developed 

tem porom andibular joint  (TMJ)  disorders, a j awbone infect ion, and weight  loss 

because he could not  eat  solid food.  According to the com plaint , “ [ u] pon enter ing 

SECC, Plaint iff not ified the dental and staff of the nonunion and his relevant  m edical 

history, including his food and m edicat ion allergies.”   Am end. Com pl. ¶19. 
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 On March 26, 2013, plaint iff consulted with Eric Bessey, D.D.S., an oral 

surgeon, who recom m ended a bone graft  procedure to t reat  the nonunion.  

However on May 6, 2013, instead of perform ing the bone graft  procedure, Bessey 

im planted a m etal plate in plaint iff’s jaw.  Plaint iff experienced pain, soreness, and 

swelling near the surgical site in the days following the procedure.   

 On June 25, 2013, Bessey recom m ended that  plaint iff see an infect ious 

disease specialist  for t reatm ent  of his infect ion.  Plaint iff instead was prescribed 

ant ibiot ic therapy that  was ineffect ive.  Also, Bessey prescribed penicillin for  

plaint iff even though he knew plaint iff was allergic to it .   As a result , plaint iff 

suffered an allergic react ion.  He was not  given m edicat ion for that  react ion for 

seven days.   

 Because the ant ibiot ic did not  alleviate the infect ion, plaint iff cont inued to 

have swelling in his face.  I nfected m aterial drained from  the surgical site into his 

m outh and throat , which caused gast rointest inal dist ress.  Plaint iff also experienced 

blurred vision in his r ight  eye and hearing im pairment  in his r ight  ear.  On 

Septem ber 3, 2013, plaint iff was exam ined by Lorenzo McKnelley, D.O., an 

infect ious disease specialist , who recom m ended that  the m etal plate be rem oved.  

On October 29, 2013, Bessey rem oved the m etal plate from  plaint iff’s m andible.  

St ill,  the pain and swelling in plaint iff’s jaw and face cont inued.  Plaint iff alleges that  

“ [ d] efendants at  all relevant  t im es had actual knowledge of Plaint iff’s serious 

m edical condit ions as a result  of Plaint iff’s verbal com plaints and filing of Medical 

Services Requests on the appropriate form .”   Am end. Com pl. ¶45.                  

 After exhaust ing his int ra-pr ison adm inist rat ive rem edies, plaint iff init iated 

this 42 U.S.C. § 1983 act ion on February 2, 2015.  He alleges that  defendants 
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Lom bardi and Wallace violated his const itut ional r ight  to be free from  cruel and 

unusual punishm ent .  According to plaint iff,  Lom bardi and Wallace knew about  his 

m edical condit ion and they m aintained a policy, pract ice, or custom  of deliberate 

indifference to his m edical needs.  Plaint iff also alleges Lom bardi and Wallace failed 

to t rain and supervise their em ployees, causing his injur ies.   

 Plaint iff br ings this act ion against  Lom bardi and Wallace in their  official 

capacit ies.  He seeks an injunct ion requir ing MDOC to provide him  with bone graft  

surgery and to t reat  his nerve dam age.  Plaint iff also requests that  Lom bardi and 

Wallace be required to im plem ent  a writ ten policy detailing the com m unicat ion 

protocol between doctors and nurses at  SECC, and that  Lom bardi and Wallace 

provide adequate m edical care to all inm ates.  Finally, plaint iff seeks com pensatory 

and punit ive dam ages against  Lom bardi and Wallace.           

I I .  Legal Standard 
 
 The purpose of a m ot ion to dism iss under Rule 12(b) (6)  is to test  the legal 

sufficiency of the com plaint .  Fed. R. Civ. P. 12(b) (6) .  The factual allegat ions of a 

com plaint  are assum ed t rue and const rued in favor of the plaint iff,  “even if it  st r ikes 

a savvy judge that  actual proof of those facts is im probable.”   Bell At lant ic Corp. v. 

Twom bly ,  550 U.S. 544, 556 (2007)  (cit ing Swierkiewicz v. Sorem a N.A. ,  534 U.S. 

506, 508 n.1 (2002) ) ;  Neitzke v. William s,  490 U.S. 319, 327 (1989)  ( “Rule 

12(b) (6)  does not  countenance . .  .  dism issals based on a judge’s disbelief of a 

com plaint ’s factual allegat ions.” ) ;  Scheuer v. Rhodes,  416 U.S. 232, 236 (1974)  

(stat ing that  a well-pleaded com plaint  m ay proceed even if it  appears “ that  a 

recovery is very rem ote and unlikely” ) .  The issue is not  whether the plaint iff will 

ult im ately prevail,  but  whether the plaint iff is ent it led to present  evidence in 
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support  of his claim .  Scheuer ,  416 U.S. at  236.  A viable com plaint  m ust  include 

“enough facts to state a claim  to relief that  is plausible on it s face.”   Twom bly ,  550 

U.S. at  570;  see id.  at  563 (stat ing that  the “no set  of facts”  language in Conley v. 

Gibson,  355 U.S. 41, 45–46 (1957) , “has earned its ret irem ent ” ) ;  see also Ashcroft  

v. I qbal,  556 U.S. 662, 678–84 (2009)  (holding that  the pleading standard set  forth 

in Twom bly  applies to all civil act ions) .  “Factual allegat ions m ust  be enough to 

raise a r ight  to relief above the speculat ive level.”   Twom bly ,  550 U.S. at  555.  

I I I . Discussion 

A. Officia l capacity 

 Plaint iff sues Lom bardi and Wallace in their official capacit ies only.  “A claim  

against  a public official in his or her official capacity is m erely another way of 

pleading an act ion direct ly against  the public ent ity itself.”   William son v. Steele,  

No. 4: 12-CV-1548-CAS, 2014 WL 555910, at  * 3 (E.D. Mo. Feb. 12, 2014)  (cit ing 

Hafer v. Melo,  502 U.S. 21, 25 (1991) ) .  “The Eleventh Am endm ent  prohibits the 

im posit ion of m onetary dam ages against  the state, or against  state officials in their  

official capacit ies.”   I d. at  (cit ing Edelm an v. Jordan,  415 U.S. 651, 663 (1974) ) .  

Therefore, plaint iff is not  ent it led to m onetary dam ages as a result  of any judgm ent  

rendered against  Lom bardi or Wallace in their  official capacit ies. 

B. Claim s against  W allace 

Plaint iff alleges that  Wallace, as SECC warden, m aintains policies, pract ices, 

or custom s that  caused the correct ions officers and m edical personnel to be 

deliberately indifferent  to his m edical needs and those of other inm ates.  Plaint iff 

also alleges that  Wallace failed to t rain or supervise the correct ions officers and 

m edical personnel, and that  plaint iff was injured as a result .  “While pr ison 
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supervisors cannot  [ be]  held liable under § 1983 on a theory of respondeat  

superior, they can incur liabilit y when their  correct ive inact ion am ounts to 

deliberate indifference to or tacit  authorizat ion of an Eighth Am endm ent  violat ion.”   

Schaub v. VonWald,  638 F.3d 905, 924 (8th Cir. 2011)  (cit ing Langford v. Norr is,  

614 F.3d 445, 460 (8th Cir. 2010) ) .   To succeed on a claim  of deliberate 

indifference, a plaint iff m ust  show “ ‘(1)  that  [ he]  suffered [ from ]  object ively serious 

m edical needs and (2)  that  the pr ison officials actually knew of but  deliberately 

disregarded those needs.’”   Fourte v. Faulkner  Cty.,  746 F.3d 384, 387 (8th Cir.  

2014)  (quot ing Jolly v. Knudson,  205 F.3d 1094, 1096 (8th Cir. 2000) ) .  I t  is 

undisputed that  plaint iff’s m edical needs are object ively ser ious.  See id.  

 Plaint iff alleges that  he m ade verbal com plaints about  his condit ion and 

subm it ted writ ten Medical Service Request  form s seeking t reatm ent .  However, 

plaint iff does not  allege that  he inform ed Wallace direct ly about  his m edical 

condit ion or that  Wallace, by vir tue of his posit ion, would have been aware of 

plaint iff’s problem s.  Addit ionally, plaint iff does allege that  Wallace was involved in 

m aking t reatm ent  decisions or that  he was responsible for responding to plaint iff’s 

com plaints or requests for m edical services.  I n the absence of facts stat ing 

otherwise, it  is not  plausible that  Wallace, who occupies the high- level 

adm inist rat ive posit ion of warden of a pr ison, would have been aware of the 

individual m edical issues of a part icular inm ate.  See Keeper v. King,  130 F.3d 

1309, 1314 (8th Cir. 1995) .  Therefore, plaint iff fails to state a claim  of deliberate 

indifference against  Wallace, and the claim  will be dism issed. 

C. Claim s against  Lom bardi 
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 Plaint iff sim ilar ly alleges that  Lom bardi, as director of MDOC, m aintains 

policies, pract ices, or custom s that  caused the defendant  guards and m edical 

personnel to be deliberately indifferent  to plaint iff’s m edical needs and those of 

other inm ates.  Plaint iff also alleges that  Lom bardi failed to t rain or supervise the 

other defendants, which caused plaint iff’s injur ies.  “ [ G] eneral responsibilit y for  

supervising the operat ions of a pr ison is insufficient  to establish the personal 

involvem ent  required to support  liabilit y.”   I d.   Plaint iff has not  set  forth facts 

sufficient  to establish that  it  is plausible that  Lom bardi was involved beyond his 

general oversight  of the state-wide prison system .  I ndeed, he is even further 

rem oved from  plaint iff’s m edical needs than Wallace.  Plaint iff has not  set  forth 

facts from  which the Court  could reasonably draw the inference that  Lom bardi was 

aware of his serious m edical needs.  Thus, plaint iff’s claim s against  Lom bardi fail to 

state a claim  and will be dism issed. 

* * * *  

 For the foregoing reasons, 

I T I S HEREBY ORDERED that  the m ot ion of defendants George Lom bardi 

and I an Wallace to dism iss [ Doc. # 27]  is granted .  

 An order of part ial dism issal will be filed separately. 

 

     __________________________ 
     CAROL E. JACKSON 
     UNI TED STATES DI STRI CT JUDGE 
 
Dated this 21st  day of Septem ber, 2015.  

 
 


