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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
SOUTHEASTERN DIVISION

TIMOTHY WILEY, )
Plaintiff, ))
V. )) No0.1:15-cv-00059-AGF
CAROLYN W. COLVIN, ))
Acting Commissioner of Social Security, )
Defendant. §

MEMORANDUM AND ORDER

This action is before this Court for judicial review of the final decision of the
Commissioner of Social Security finding thHaintiff Timothy Wiley was not disabled
and, thus, not entitled to dishty insurance benefits undeiitle Il of the Social Security
Act, 42 U.S.C. 88 401, et se@r supplemental securitydame under Title XVI of the
Act, 42 88 1381, et seq. For the reassetsforth below, the decision of the
Commissioner will be affirmed.

BACKGROUND

Plaintiff, who was born on June 30, 196%d applications fodisability benefits
and supplemental security income on Decen27ei2011, alleging a disability onset date

of December 23, 2011, due to back, nexid heart problems; neuropathy; and
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depression. After Plaintiff’s applications were aéd at the initial administrative level,
he requested a hearing before an Administedtiaw Judge (“ALJ”). A hearing was held
on October 9, 2013, at which Plaintiff an¥acational Expert (“VE”) testified. By
decision dated October 29, 2013, the ALJdthat Plaintiff had the residual functional
capacity (“RFC”) to perform sedéry work with some limitations, and that Plaintiff was
not disabled, based upon the ir@siny of the VE that there wefebs that an individual
such as Plaintiff could perform. Plaintiffequest for review bthe Appeals Council of
the Social Security Administiian was denied on February I#)15. Plaintiff has thus
exhausted all administrative remedies, anddh&s decision stands as the final agency
action now under review.

Plaintiff argues that the ALJ’s decisionniet supported by substantial evidence in
the record as a whole. Specifically, Plaintiff argues that theitdpdoperly discredited
Plaintiff's subjective complaints of pain agdve insufficient weight to the opinion of
Plaintiff's treating neurosurga, Sonjay Joseph Fonn, D.O.

Work History and Application Forms

Plaintiff represented on his applicatitmmms that he workettom 1993to 2011,
primarily in the heating and cooling business,an inspector §93-1998), service man
(1999-2000), installer (2002-2005), and service manager (2006-2011). He indicated that

he stopped working on December 23, 20&tause of his conditions. (Tr. 321-35.)

! As Plaintiff's legal arguments relapeimarily to his back problems and

neuropathy, this Memoranduamd Order does not discussiRtiff's other impairments
or the ALJ’s findings with respect thereto.
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On a Function Report dated DecemberZi1L 1, Plaintiff described his typical
daily activities, including personal cammoking meals; doing housework such as
cleaning, laundry, and waislg dishes; shopping for twwours weekly; golfing once a
month; hunting once a week; and fishing. ndported that his condition affected various
abilities, including lifting, sgatting, bending, standing,aehing, walking, sitting,
kneeling, stair climbing, ancbncentration. (Tr. 307-20.)

Medical Records

Prior to his alleged disability onset déiecember 23, 2011), Plaintiff had several
back surgeries in 2009, 2018nd early 2011. These sar@gs involved fusion operations
and the removal and reinstallationr@rdware. (Tr. 377, 426, 561-62.)

On August 3, 2011in a post-operative visit afterdiast surgery, Dr. Fonn noted
that Plaintiff was progressing well, his sytoms had improved, and a CT scan showed
good fusion. Dr. Fonn adviddPlaintiff to follow up withhim after attending physical
therapy. (Tr. 442.) The record does not contain evidence that Plaintiff attended physical
therapy, and he did not return to treatmaith Dr. Fonn untiMarch 2012, when he
reported a recurrence of his symptoms,udeig mid-shoulder pajmot sleeping well,
and worsening numbness in losver extremities. Dr. Fonscheduled Plaintiff for a
spinal cord stimulatiotrial. (Tr. 573.)

On June 14, 2012, Plaintiff had a spioatd stimulator placed in his batk.

Plaintiff reported good symptomelief in his upper back, but reported that the stimulator

2 Plaintiff reported poor relief of pain after an initial spinal cord stimulation trial,

which Dr. Fonn ascribed to Plaintiffigeight and a failure to achieve optimum
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provided little coverage of his lower backr. Fonn reported that Plaintiff received
reasonable coverage from thiemulator given his size(Tr. 575-77.) On October 24,
2012, Plaintiff reported getting reasonable cogeriom his stimulator but said that he
continued to have symptoms in his ne&k.. Fonn recommended a CT myelogram and a
functional capacity evaluation. (Tr. 622.)

On November 6, 2012, &htiff completed a functional capacity evaluation. The
functional capacity evaluation showed the faling. Plaintiff was able to perform all
tasks except kneeling down one knee. He displayednormal gait, independent
transfers and transitions, and full balance. cheld frequently sitstand, climb, bend,
reach, squad, and twist, anccasionally walk and crawl. Plaintiff was unable to walk
for prolonged or extended periods of time duself-limiting pain and feelings of his
legs giving way. Plaintiff could perform @ material handling tasks at the heavy and
medium level, and could ocsianally lift 60 pounds and oy 70 pounds, frequently lift
30 pounds and carry 3®unds, occasionally push 1@6unds and pull 136 pounds, and
frequently push and pull 30 pounds. (Tr. 585.)

The functional capacity evaluation als@msled that Plaintiff failed two out of
eight validity criteria, which were useddetermine whether Plaintiff displayed symptom
exaggeration. The two criteria Plaintiff fadlevere his perceived disability score and his
modified somatic score. Plaintiff's percedvdisability score indicated that Plaintiff’s

perception of himself asippled did not correlate #h his physical functional

positioning of the device. Plaintiff began Bscond spinal cord stimulator trial on June
14,2012. (Tr.574-75.)



capabilities. Plaintiff's modified somaticore indicated possible hypochondridsigr.
585-86.) The evaluator statdtht despite these findingBlaintiff appeared to give
maximum effort during testingrocedures and also displayghysical signs of good
effort during testing. (Tr. 585.)

Dr. Fonn relied on the functional capaagtyaluation to complete a medical source
statement for Plaintiff on November 19, 2012r. Fonn wrote that his diagnosis of
Plaintiff was a lumbar herniadenucleus pulposus without myelopathy; facet arthropathy;
lumbar disc degeneration; lumbar discoggrain; thoracic radiculopathy; sciatica;
lumbago; cervical radiculopathy; and perigiareuropathy. Dr. Fonn checked “yes” as
to whether imaging studies douented compromise of Pliffiis nerve root or spinal
cord, and exams documented pain and linmgedje of motion. (. 579.) Dr. Fonn
indicated that Plaintiff was not limited sitting or standing, tt he could walk
occasionally, and that he could lift and/orrga80 pounds, and fggiently bend, twist,
reach, climb, balance, use upper and lowéreexities, work around moving machinery,
and drive. (Tr. 581-82.)

Dr. Fonn indicated that he had “not tested” whether Plaintiff was capable of
sustaining a 40-hour workweek. Dr. Fonn dtezt“yes” as to whether Plaintiff needed
to be able to shift positions at will andsetimes needed to take unscheduled breaks
during an eight-hour work day, but Dr.rmowrote that it was “unknown” how often

Plaintiff would need to take breaks or twow long. Dr. Fonn further indicated that

3 The functional capacity evaluation statkdt a modified somatic score of greater

than or equal to six was considered high imdicated possible hypochondriasis; Plaintiff
scored a nine.



Plaintiff would likely be absent from work abt once a month due to his impairments,
but he wrote that this was “subject to chahg@r. 584.) Dr. Fonn also wrote that
Plaintiff's prognosis wa “good.” (Tr. 580.)

On November 29, 2012luring a cardiologgppointment for chest pain, Plaintiff's
back was reported to be non-tender. (Tr. 609-09.)

Plaintiff saw Dr. Fonn agaion March 20, 2013, at whidime Plaintiff’'s physical
examination was essentially normal. Plairgifited that he was unla to afford a CT
myelogram for his neck pain btltat he wished to try a courséphysical therapy, which
Dr. Fonn recommended. (Tr. 625.)

Plaintiff did not return to Dr. Fonantil August 7, 2013, at which time his
physical examination was still moal. Plaintiff still had nostarted physical therapy at
this time. Plaintiff reportetb Dr. Fonn that he was dg well with thespinal cord
stimulator but that he still omlhad high overage. Dr. Fonn tolBlaintiff they could
consider repositioning the stimulator after trying a course of physical therapy. (Tr. at 71.)

Evidentiary Hearing of October 9, 2013 (Tr. 97-124)

1. Plaintiff's testimony (Tr. 102-19)

At the October 9, 2013 ewditiary hearing in this ntir, Plaintiff testified to
experiencing pain in his lower back andakness and numbness in his legs. Plaintiff
testified that he spent about four hours asleyng in a recliner with his feet elevated
and that his pain limited his giby to walk for more than 2@ninutes at a time, stand or

sit for more than 1@ 15 minutes, lift 20 pounds repetiiy, drive long distances, or



sleep regularly. Plaintiff testified that deove 70 miles to attend the hearing but that
driving was painful.

Plaintiff also testified that his impanents caused him to stop bowling, to
decrease golfing to only once or twice sincefhrst surgery, and to decrease hunting and
fishing to one day a week, fora@ximately three to four hourde testified that he is
no longer able to climb trees to hunt, but thadtead, he rides a four-wheeler and sits in
a “blind” while hunting. He testified thathen is in the blindhe has to alternate
between sitting and stamgj because of the pain. Plafhélso testified that, whereas he
used to be able to fish allylan a boat, he is now able to fish for only two to three hours
at a time but that he is able to rocelrdaul in, and net fish, including bass.

Plaintiff testified that he walks his 204ed dog for about 15 minutes a day, visits
his brother, goes grocery shopping, and occasionally goes to church.

2. Testimony of VE (Tr. 119-24)

The ALJ asked the VE whetha hypothetical individual with the same education,
vocational background, and residual functional capacity (“RFC”) as Plaintiff could
perform Plaintiff's past relevant work oryanther jobs that exisn significant numbers
on a regional and national level. The VEtiged that such an individual could not
perform Plaintiff’'s past relevant work boould perform the jobs of credit checker,
document preparer, or eyeglass polisher, whicst @xsignificant numbers in the state of
Missouri and the national economy.

The ALJ proposed a second hypotheticalvidiial the same ake first but with

the following additional limitations: he walihave to alternate between sitting and
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standing at least every 15 minutes, needdbe for four out of eight hours a day, and
would be absent from work at least onceanth. The VE testifié that, for such an
individual, work would be precluded.

Plaintiff's attorney offerea third hypothetical in Biquestioning of the VE.
Plaintiff's attorney asked theéE to consider the ALJ's st hypothetical individual and
add only one additional limitatn: that he would have tdternate between sitting and
standing every 15 minutes. The VE testiftbat such an individual would be precluded
from working.

ALJ's Decision of October 29, 2013 (Tr. 40-59)

The ALJ determined that &htiff had not engaged substantial gainful activity
since December 23, 2011, tHeeged disability onset datelhe ALJ found that Plaintiff
had the severe impairments of obesity, degeive disc disease of the cervical spine,
and degenerative joint disease of the lumbaresbut that no impairment or combination
of impairments met or medically equaled theesiy of one of the impairments listed in
20 C.F.R. Part 404, Subpd& Appendix 1.

After considering the entire record, the Athen found that Plaintiff had the RFC
to perform sedentary work as defined ie thommissioner’s regulations, in that he could
lift and carry 20 pounds occasially and 10 pounds frequentlye could walk or stand
for two hours in an eight-howvorkday, and he could sitf@approximately six hours in
an eight-hour workday. The Allfound that Plaintiff could occasionally climb stairs, but
he could not climb ladders, ropeor scaffolds, and that he could frequently balance, but

could only stoop, crouch, kneel, or ctasecasionally. Finally, the ALJ found that
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secondary to reported chronic pain, Piffinvas limited to jobs that do not demand
attention to details or complicatgmb tasks or instructions.

The ALJ relied on the VE's testimony theat individual with Plaintiffs RFC and
vocational factors could perform certain jabat existed in substantial numbers in the
national economy, such as credit checker, document preparer, and eye glass polisher.
Thus, the ALJ found that Plaintiff wamt disabled as defined by the Act.

In making his findings with respect Rlaintiff's RFC assessment, the ALJ
determined that Plaintiff's allegations ofdbility were not “fully credible” and did not
warrant additional limitations beyond thos¢addished in the RFGutlined earlier.
Considering the requiremerd620 C.F.R. 88 404.1529 and 416.929, the ALJ found that,
despite Plaintiff's significant treatment rosy prior to his December 23, 2011 alleged
disability onset date, his relaéitack of treatment after the onset date was inconsistent
with his allegations of disabling pain and iiations. In particular, the ALJ noted that
Plaintiff reported he was doing well and plecgéth his progress in August 2011; that
Plaintiff thereafter had large gaps in his tre@nt by Dr. Fonn; and that Plaintiff did not
attend physical therapy as prescribed by Dr. Fonn.

In addition to Plaintiff's conservative treaént history after his alleged disability
onset date, the ALJ considered objectivaliva findings during ta relevant period and
found them to be inconsistentth Plaintiff's subjective coplaints of pain. The ALJ
cited evidence that Plaintiff displayed a natrgait despite a tender lower back between
November 2011 and August 2B, and noted that Plaintifflewer back was non-tender

in November 2012. The ALJ also notedttPlaintiff's medical records showed he
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displayed a normal gait and only occasiontdlyder lower back through 2013, and that
Dr. Fonn reported Plaintiff to have esselhtiaormal physical examinations in March
and August of 2013. Thus, the ALJ cord®d that the clinical signs and medical
findings during the relevant period were minimal and inconsistghtdisabling pain.

Next, the ALJ considered Plaintiff's adities of daily living and concluded that
these, too, were inconsistent with hilegations of disablingain. The ALJ cited
evidence that Plaintiff raarrands, cooked, performedrgenal care and household
chores, cared for his dog, shopped eackkwer two hours, drove 70 miles to the
hearing, fished or hunted o@a week for three to four hours at a time, rode four-
wheelers, occasionally attended church, andioued to play nin&oles of golf each
month.

Finally, the ALJ noted tht the record contaidesvidence of symptom
exaggeration in the form of the functionapeaity examination in November 2012, in
which Plaintiff failed twoout of eight validity critea, indicating possible
hypochondriasis.

The ALJ also gave “little weight” to IDFonn’s opinion in his medical source
statement with respect to Plaffis need to be able to shipositions at will, to sometimes
take unscheduled breaks, and to likely bseabfrom work about once a month. The
ALJ found that Dr. Fonn’s opinioin these respects was monsistent with Plaintiff's
conservative treatment histadyring the relative period, the objective medical evidence
during the relevant perd, and Plaintiff's activities of dailliving as set out above. The

ALJ also noted that Dr. Fofsopinion was based on Riff's functional capacity

10



examination, which as discussed above @fdguestionable validy” in light of
Plaintiff's failing two validity criteria.

DISCUSSION

Standard of Review anl Statutory Framework

The Court’s role on judicial review is ttetermine whether the ALJ’s findings are
supported by substantial evidenndhe record as a whol®ate—Fires v. Astryes64
F.3d 935, 942 (8th Ci2009). In determining whetherdlevidence is substantial, the
Court considers evidence that both supgpand detracts from the Commissioner's
decision. Cox v. Astrug495 F.3d 614, 617 (8th Cir. @D). As long as substantial
evidence supports the decision, the Coury mat reverse it merely because substantial
evidence exists in threcord that would support a comyautcome or because the court
would have decided the case differentBee Krogmeier v. Barnhar294 F.3d 1019,
1022 (8th Cir. 2002). A court should “disturb the ALJ’s decision only if it falls outside
the available zone of choicePapesh v. Colvin786 F.3d 1126, 1131 (8th Cir. 2015)
(citation omitted).

To be entitled to benefits, a claimant mdsmonstrate an inability to engage in
substantial gainful activitywhich exists in the national economy, by reason of a
medically determinable impairment which hastéal or can be expected to last for not
less than 12 months. 42 U.S.C. 8§ 498()(A). The Commissioner has promulgated
regulations, found at 20 CH. § 404.1520, establishindige-step sequential evaluation
process to determine disability. The Commissioner bdwnjirteciding whether the

claimant is engaged in substal gainful activity. If so, beefits are denied. If not, the
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Commissioner decides whether the claimanteh&evere” impairment or combination of
impairments. A severe impairment is amieich significantly limits a person’s physical
or mental ability to ddasic work activities. 2C.F.R. § 404.1521(a).

If the claimant does not have a sevienpairment that meets the duration
requirement, the claim is denied. If the inmpgent or combination of impairments is
severe and meets the duration requirentaatCommissioner determines at step three
whether the claimant’s impairment meetssoequal to one of the deemed-disabling
impairments listed in the Commissioner'gu&ations. If not, the Commissioner asks at
step four whether the claimant has the RF@edorm his past relevant work. If so, the
claimant is not disabled. If lkeannot perform his past relevant work, the burden of proof
shifts at step five to the Commissioner to demonstrate that the claimant retains the RFC
to perform work that is available in thetimdal economy and that is consistent with the
claimant’s vocational factors—agegucation, and work experiencealverson v.

Astrue 600 F.3d 922, 929 (8th Cir. 2010).

Subjective Complaints

Before determining a claimant’'s RFBe ALJ must evaluate the claimant’'s
credibility with respect to the severity of his limitatiorf3earsall v. Massanar274 F.3d
1211, 1218 (8th Cir. 2001). Polaski v. Heckler739 F.2d 1320, 1332 (8th Cir. 1984),
the Eighth Circuit heldhat the “absence of an obje@imedical basis which supports the
degree of severity of subjective complaintsgeie is just one factor to be considered in
evaluating the credibility of the testimony azmmplaints.” The Al must also examine

“the claimant’s prior work record and obsetigas of third partiegand physicians relating
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to: (1) the claimant’s daily &gities; (2) the duration, frequen@nd intensity of the pain;
(3) precipitating and aggravag factors; (4) dosage, eftaeness and side effects of
medication; and (5) functional restrictionsSamons v. Astryd97 F.3d 813, 820 (8th
Cir. 2007) (citation omitted).

“If the ALJ discredits a claimantaredibility and gives good reason for doing
so, [the court] will defer to [is] judgment even if every factor is not discussed in depth.”
Dunahoo v. Apfel241 F.3d 1033,d38 (8th Cir. 2001).

In this case, “[a]lthough the ALJ never expressly cRethski(which is [the
Eighth Circuit’'s] preferred prctice), the ALJ cited and condadtan analysis pursuant to
20 C.F.R. 88 404.1529 and 4989, which largely mirror thPolaskifactors.” Schultz v.
Astrue 479 F.3d 979, 983 (8th Cir. 2007). €TALJ articulated the inconsistencies upon
which he relied in discreditinglaintiff's subjective complaintsf disabling pain. These
included Plaintiff's: () conservative treatment historytefthe alleged disability onset
date, including his failure to follow prescribedurses of physical therapy, (2) recent
medical records indicating normal gait, osicaally tender lower back, and normal
physical examinations, (3) wide rangedaily activities, includiag hunting or fishing
once a week, and (4) evidencesgimptom exaggeratian the functional capacity report.
These inconsistencies constitute goodarador discrediting Plaintiff's subjective
complaints. See Julin v. ColvinNo. 15-1280, 2018VL 3457265, at *3 (8th Cir. Oct. 20,
2015) (finding that the plaiiff's failure to follow a presribed course of treatment
supported the ALJ’s decision to diedit his subjective complaints)phnson v. Colvin

No. 1:14CV28 TIA, 205 WL 249369, at *11 (E.D. Mo. Jan. 20, 2015) (holding that
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infrequent treatment during the relevantipe is a basis for discounting subjective
complaints)Medhaug v. Astrye578 F.3d 805, 817 (8th CR009) (“[A]cts such as
cooking, vacuuming, washingdiies, doing laundry, shopping, driving, and walking, are
inconsistent with subjective owlaints of disabling pain.”Kelley v. Barnhart372 F.3d
958, 961 (8th Cir. 2004) (holding that an Amay consider a claim8s unresponsive or
exaggerated responses during a medical examination).

In his social security brief, Plaintiff ceectly notes that the ALJ did not discuss
Plaintiff's work history, but as discussebave, the ALJ need not Xglicitly discuss each
Polaskifactor in a methodical fashionBrown v. Chater87 F.3d 963, 966 (8th Cir.
1996) .

Plaintiff also asserts that the reasorditenot seek more treatment or follow all
prescribed treatment was because he cooicfford it; that his daily activities were
“more nuanced than acknowleddgeglthe ALJ” and not neces#lg inconsistent with his
allegations of pain; and that despite failtmgp out of eight validity criteria in the
functional capacity evaluation, he was fouadave given goodffort during the
evaluation, which weighed against a finding of symptom exaggeration.

The Court acknowledges that there magblestantial evidende the record that
would support both the ALJ’s conclusion that Plaintiff wias credible, and Plaintiff's

arguments to the contrafyHowever, the ALJ was able to observe Plaintiff during his

4 With respect to Plaintiff’s alleged finanti@onstraints, there was no indication in
the record that Plaintiff was refused physitedrapy or other prescribed treatment based
on ability to pay or that he attempted telsalternative paymemethods to complete

the prescribed treatmengee Clark v. Shala)28 F.3d 828, 831 n.4 (8th Cir. 1994)
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testimony at the hearing and this, in adbuftto the reasons cited above, convinced the
ALJ that Plaintiff was not fily credible and could performedentary work with some
limitations. The ALJ is in the bepbsition to make this determinatidRamirez v.
Barnhart 292 F.3d 576, 581 (8th CR002), and the Court cannot say that the ALJ erred
in doing so.

Opinion of Plaintiff's Treating Physician

“A treating physician’s opinion regardy an applicant’s impairment will be
granted controlling weight, provided tbginion is well-supported by medically
acceptable clinical and laboratory diagnosti©itegues and is not inconsistent with the
other substantial evidence in the recor84amons v. Astryd97 F.3d 813, 817-18 (8th
Cir. 2007). Even if the opion is not given controllingveight, it may be entitled to
substantial weightld. “However, an ALJ may discount even disregard the opinion of
a treating physician where other medical assents are supported by better or more
thorough medical evidence, or where a tre@aphysician renders inconsistent opinions
that undermine the credibilityf such opinions.”Anderson v. Astry&96 F.3d 790, 793
(8th Cir. 2012) (citation omitted):Ultimately, the ALJ musgive good reasons to
explain the weight given theeating physician’s opinion.1d. (citation omitted).

Here, the ALJ articulated good reasons, supported by substantial evidence in the

record, for giving little weight t®r. Fonn’s opinion with respéto Plaintiff's need to be

(finding lack of medical treatment was didaeason, among otheeasons, to discount
subjective pain because even though plaifddked financial resources, she offered no
testimony that she had been denied furtfeatment or access to prescription pain
medication on account of financial constraints).
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able to shift positions at wiltp sometimes take unschéell breaks, and to likely be
absent from work once a month. These limiagi were not consistent with Plaintiff’s
conservative treatment hisyoduring the relative periqgebbjective medical evidence
during the relevant periodnd Plaintiff’'s daily activitiesand hobbies, as discussed
above. See id(finding that an ALJ properly discounted the opinion of a treating
neurologist where the opinion consisted abaclusory checkbox form, listed significant
limitations that were not reflected in tte@ent notes or other medical records, and
assigned more physical limitations than thergl#iexhibited in dailyliving). And as the
ALJ noted, Dr. Fonn’s opinion was balsen a functional capacity evaluation that
indicated Plaintiff may have ba exaggerating his symptoms.

In addition, the Court agrees with Defendsuaissertion in its response brief that
some of the ALJ’s RFC limitations are actuathpre limiting than those listed in Dr.
Fonn’s opinion, including witlhespect to Plaintiff's liftingcapacity and ability to sit,
stand, and climb. And Dr. Fonn’s opiniogsetf indicated that he had “not tested”
whether Plaintiff was capable of sustainang0-hour workweek, that it was “unknown”
how often Plaintiff would need timke breaks or for how long, and that Plaintiff's need to
be absent from work once a month was “suld@change.” An “ALJ is not required to
rely entirely on a particular physicig opinion” in formulating the RFCMartise v.
Astrue 641 F.3d 909, 927 (8th Cir. 2011)t&ion omitted). Here, the ALJ properly
made the RFC determination based on therceas a whole, and substantial evidence
supports the ALJ’s decision.

CONCLUSION
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Accordingly,
IT IS HEREBY ORDERED that the decision of the Commissioner is
AFFIRMED .

A separate Judgment shall accany this Memorandum and Order.

AUDREYG FLEISSIG ‘
WNITED STATESDISTRICT JUDGE

Dated this 8th dagf August, 2016.
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