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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
SOUTHEASTERN DIVISION

REBECCAHOVIS, )
Plaintiff, ))
V. : ) No. 1:15 CV 73 JMB
CAROLYN COLVIN, ))
Acting Commissioner of Social Security, )
Defendant. ))

MEMORANDUM AND ORDER

This action is before the Court, pursuant to the Social Security Act (‘the Act"), 42
U.S.C. 88 401et seq., authorizing judicial review of thénal decision of the Commissioner of
SocialSecurity (the “Commissioner*) denying PlaihRebecca Hovis’ Title Il application for
Disability Insurance Benefits (“DIB”). Almatters are pending before the undersigned United
States Magistrate Judge witlonsent of the parties, pursuant to 28 U.S.C. § 636(c). The
matter is fully briefed, and for the reasons diseed below, the Comissioner’s decision is
affirmed.

l. Procedural History & Summary of Memorandum Decision

Sometime between 2002 and 2005, the exact date being unkmdaintiff filed an
application for DIB benefits under Title 1. (Tt1, 26, 38-39) That application was denied by
an Administrative Law Judge (“ALJ”) on Ju28&, 2007, and the denial was affirmed by the
Appeals Council on April 11, 2009. (Id.) On Augads 2012, Plaintiff reifed her application

alleging diabetes, diabetic neuropathy, heart palpitations, anxiety, seizure disorder, sleep apnea,

! The file from this prior application was destroygdr. 11) References to “Tr.” are to the administrative
record filed by the Commissioner in this matter.
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and a ruptured disc as her disabling impairser(Tr. 11, 26, 38-39, 52) Plaintiff alleges a
disability onset date of Noverab8, 2005; her date of last insured for DIB purposes is June 30,
2007. Plaintiff's application was denied at th&ahlevel and by an ALt the hearing level.

(Tr. 8-16) The Social Security Administratidqppeals Council denieBlaintiff's request for
review, leaving the ALJ’s decision as the fidakision of the Commissioner in this matter.
Plaintiff filed the instant action on April 30, 261 Accordingly, Plaintiff has exhausted her
administrative remedies and the matter is prgpaeefore this Court. Plaintiff has been
represented by counsel throughalitrelevant proceedings.

The ALJ concluded that Plaintiff had maet her burden of demonstrating that she
suffered from a severe impairment. (Tr. J&gcordingly, the ALJ held that Plaintiff was not
under any disability during the relevant tiperiod - November 8, 2005, her alleged onset date,
to June 30, 2007, her date last insured. (Tr. 16)

In her brief to this Court, Plaintiff nomafly raises two issues, although these issues
require the Court to consider sealesubsidiary matters. First, Plaintiff argues that the ALJ erred
in concluding that none of her impairmenitsre “severe” at stefpvo of the sequential
evaluation process. [ECF No. 12 at 7-8cond, Plaintiff argues that the ALJ erred in
discounting her credibility in eva&ting her pain and subjectivergplaints. (Id. at 12-15) The
Commissioner filed a detailed brief in opposition. [ECF No. 15]

As explained below, the Court has considehedentire record in this matter. Because
the decision of the Commissioniersupported by substantial egitte, it will be affirmed. The
undersigned will first summarize the decision & &LJ and the administrative record. Next,

the undersigned will address each of gmies Plaintiff raises in this Court.



. Decision of the ALJ

In a decision dated November 20, 2013,Ahé determined that Plaintiff was not
disabled under the Social Security A€tr. 11-16) The ALJ acknowledged that the
administrative framework required him to foll@anfive-step, sequential process in evaluating
Plaintiff's claim. (Tr. 12-13) At step one,&LJ concluded that Platiff had not engaged in
any substantial gainful activity from Noveml&r2005 (her alleged disability onset date), to
June 30, 2007 (the date on which Plaintiff last the insured status reigements of the Act).

(Tr. 13) At step two, the ALfbund Plaintiff had the followingleterminable impairments during
the relevant time period: diabetelegenerative disc disease, abesity. (Id.) The ALJ further
concluded, however, that none of Plaintiff'spairments, either singly or in combination,
“significantly limited her ability to perform basic work-related activities for 12 consecutive
months; therefore, [Plaintiff] did not have a sevenpairment or combination of impairments.”
(Tr. 14) Accordingly, the ALJ terminated teequential evaluation press at step two, finding
Plaintiff not disabled. (Tr. 16)

In making his determination, the ALJ declinedconsider evidence regarding Plaintiff's
condition after her date last insureqTr. 11) The ALJ also madsn adverse credibility finding
regarding Plaintiff's “statemestconcerning the intensity, p&tence and limiting effects of
[her] symptoms.” (Tr. 15) In short, the ALJ concluded that Plaintiff failed to support her claim
with sufficient, relevant evidence. TA&J summarized hisanclusions as follows:

In terms of [Plaintiff's] alleged impairments, the only medically determinable

impairments that are estasled by the medical records prior to the date last
insured where polycystic okian syndrome, allegedgfit hip pain and some

%2 The ALJ explained that —
the Agency has no jurisdiction over the period between July 1, 2007 and the date of this
decision, because there was no Title XVI claim pending, and [Plaintiff] is not insured
under Title Il of the Act from July 1, 2007 forward. Accordingly, exhibits B-2F through
B-9F are irrelevant to the present determination of disability.
(Tr. 112)



gastrointestinal symptoms to includaweping and diarrhea. [Plaintiff] was given
no restrictions and was treated effectvelith hydrations ath medications. The
clinic visits were intermittent and spread over a long period of time. The
[Plaintiff's] entire alleged period of dibdity was 20 months in duration, and in
that period there was a total of five clinic visits ... no hospitalizations and no
visits to emergency departments.... eléxamination in December 2006 revealed
no tenderness in the low back, and [Plffintlomplained only of intermittent pain

at a point on the posterior iliac crest The evidence in [théreatment records
from the relevant time frame] containjp opinion statements or any function by
function analysis of residual work capacity.

(Tr. 15) The ALJ further noted that, although the evidence after Ffigitdist date insured
showed an increase in her pain, gastrointaktiscomfort, seizure activity, and migraine
headaches, such evidence was novegleto Plaintiff's claim. (I1d.)

[l. Administrative Record

The administrative record in this matter and includes extensive medical records. The
Court has reviewed the entirecord, including the evidencewering the relevant time period.
The following is a summary of pertinent portions of the record.

A. The Hearing Before the ALJ

The ALJ conducted a hearing on Novent2, 2013. Plaintiff was present and
represented by an attorney. sAlpresent was a vocational edeVvE”), Darrell W. Taylor,
Ph.D. At the outset of the hearing, the Alndl #laintiff's attorney noted that the matter
appeared to be a “step five case.” (Tr. 2550APIlaintiff's attorneyanfirmed that Plaintiff's
date of last insured was June 30, 20Q7. (RIgintiff s attorney damowledged that the only
medical records in the administragivecord that go “back anywher@sé to prior to the date last
insured” were the treatment records from CBpgsician Associates, dated January 19, 2005, to
October 8, 2007. (Tr. 32, 242-51)

Although the VE testified at the hearinge tALJ ultimately found Plaintiff not disabled

at step two. No party has identified any aspéthe VE’s testimony as gy relevant to any of



the issues in the predanatter. Accordingly, only Plaiifif’'s testimony is summarized herein.

Plaintiff testified primarily in response tpuestions posed by hetahey, with additional
guestions interjected by the ALAt the time of her hearing, PHiff was thirty-nine years old.
(Tr. 26) Plaintiff last worked in 2002 asphlebotomist for a hogpl in Cape Girardeau,
Missouri. Plaintiff lost hergb due to absenteeism allegedly sdiby a seizure disorder. (Tr.
27) According to Plaintiff, in July 2001, she bada suffer from a seizure disorder that resulted
in the loss of her driver’s license and the abilityravel to and from work. (Tr. 27-28) Plaintiff
testified that she has not worked since shelesphlebotomist job in 2002. When asked to
identify the biggest problems that preventedfh@m returning to work, Plaintiff listed her
limited driving ability, heback issues, anxietynd depression. (Tr. 28)

Plaintiff indicated that between 2002 and 200%,cwerently alleged disability onset date,
she had a prior disability claim pending. Thiim was denied in or around 2008. (Tr. 26)
Plaintiff explained that she dlinot apply for benefits again until 2012 because she had “just
given up.” (Tr. 26-27)

Plaintiff testified that, although she was takimedications, she stékperienced seizures
in 2005, 2006, and 2007. (Tr. 29) Plaintiff desadiber seizures during that time period as
being “non-convulsive,” and thatshvould have a “staring spell(ld.) Plaintiff claimed that
she had at least four or five such seizuresymarth. (Id.) Plaintiffalso testified that she
experienced migraine headachdatesl to her seizures duringeteame time frame. (Tr. 30)
Plaintiff reported that the migraine headacteslild follow the seizure and last from a short
period to the rest of the day in duration. @) Plaintiff testifiedhat sometimes medication
helped her with the migrairteeadaches and sometimes it did not help her. (1d.)

Plaintiff also testified tat, since 1997, she has expecieth hip and lower back pain.

Plaintiff stated that she originally injured herckat work, and thatit'just has progressively



gotten worse over the yeat (Tr. 31) During the 2005-2007 teframe, Plaintiff indicated that
she was on pain medication and received injecfimniser back pain. According to Plaintiff, her
treatment only helped her for short periods of time. (Tr. 32-33)

Plaintiff was also asked abdutr weight. She indicated that her weight fluctuated a lot.
(Tr. 35) The ALJ asked Plaintiff about a datsaeport that she was walking one and a half
miles, three times weekly, riding a bike, and wogkout on a treadmill. Plaintiff claimed that
she only tried to do those agties and was not actualgble to do so. _(Id.)

Plaintiff also described problems witbrdrolling her blood sugar, and that she was
diagnosed with diabetes in December 2005. (Tr. 36)

Plaintiff further testified tht she was diagnosed withriaus stomach-related conditions,
including irritable bowel syndrome and gastim@sageal reflux disease (“GERD”). According
to Plaintiff, she had her gallbladder remowed 996, and her stomach issues started in 1997.
Plaintiff acknowledged that, despitee onset of her stomach problems, she was able to continue
working as a phlebotomist. After Plaintiff stogleorking, her stomach problems were better at
times and worse at times. (Tr. 37) Plaimtéfated, however, that her stomach problems resulted
in her needing to use the rexim six to eight times on an average day, and up to fifteen times on
her worst days. (Tr. 38)

Plaintiff reported that she has suffereahirhypertension and heart palpitations since
around 2000 and that her symptoms could occily,d@metimes lasting for fifteen to twenty
minutes. Plaintiff stated that she could cohher palpitations by hding ice chips in her
mouth, but in severe cases, her husban# her to the hospital. (Tr. 40-41)

Plaintiff also received treatment for ovarieysts. According to Plaintiff, she has
suffered from this condition sinshe was a young adult. (Tr. 41)

Plaintiff described her daily activitiesd limitations during the 2005-2007 timeframe.



She reported that she could not lift angithobver twenty pounds, but was able to do some
household work, including cooking and cleaniagg she was able to go shopping. Plaintiff
indicated, however, that she had some difficpiyforming her household chores and sometimes
her husband handled shopping and other householag diffie 34) Plaintiff indicated that she
could make her own bed, dress herself, and dedmht cooking, but she also had to sit down
frequently. Plaintiff stated #t she would spend two or threeurs to clean a room, because she
had to sit down frequently. Plaintiff was abletaée care of most of her basic hygiene matters.
Plaintiff also occupied her time by watchind¢gtasion and reading. (T41-44) Plaintiff

testified that she was most comfortable redingith her feet elevateaind that walking or

standing too long caused her legswell. (Tr. 43-44)

B. Forms Completed by Plaintiff

In her Disability Report - AppeaPlaintiff reported that she ot able to drive “due to
the side effects of my medications nor do | hawkivers [sic] license,do not feel safe being a
driver of a licensed \acle.” (Tr. 227)

V. Medical Records and Source Opinion Evidence

A. General History

The medical evidence in the redshows that Plaintiff has history of diverticulitis,
hypertension, diabetes mellitus, seizures, hip,pEbesity, back pain, gastroesophageal reflux
disease, and polycystovarian syndrome.(Tr. 242-358) Although the Court has carefully
considered all of the evidence in the administrative record in determining whether the
Commissioner’s adverse decisiorsigported by substantial eviaen only the medical records

relevant to the ALJ’s decision atite issues raised by Plaintiff ¢tims appeal are discussed. See

3 Although the objectivenedical records clearly etv Plaintiff was receivingreatment for polycystic
ovarian syndrome during the relevant time frame, Plaintiff did not offer at the hearing or argue to this Court that her
polycystic ovarian syndrome was a basis for disability.
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also 42 U.S.C. §8 416(1) and 423(c); 20 C.F.R. § 404,131 Pyland v. Apfel, 149 F.3d 873, 876

(8th Cir. 1998); (“In order toeceive disability insurance benefits, an applicant must establish
that she was disabled before tixpieation of her insured status.”).

B. Care Physician Associates - Dr. Robert Dodson (Tr. 242-p1

Between January 19, 2005, and October 8, 2007R8wert Dodson treated Plaintiff for
gastrointestinal symptoms, headeshand leg pain. (Tr. 242-51)

On January 19, 2005, Plaintiff received folleyw-treatment for her gastrointestinal
symptoms and intermittent headaches. (Tr. 251) A physical examination showed Plaintiff to be
obese with no acute distress. Dr. Dodson fdelaghtiff to have metabolic syndrome, reactive
airway disease, IBS/GERD, hypertension, andatx) transaminases)ctreated Plaintiff by
prescribing a medication regimen._(Id.) ldamuary 20, 2005, consultati regarding Plaintiff's
abnormal lab results, Dr. Dodson indicated thatrfiff's obesity might limit a pelvic ultrasound
but he would consider a CT scanhefr abdomen and pelvis. (Tr. 250)

On May 11, 2005, Plaintiff returned for treatment, and Dr. Dodson noted that her
scheduled appointment had been two months eaffie. 250) Plaintiff reported her main
complaint was an increased frequency of headacfi@g Dr. Dodson performed a CT scan of
Plaintiff's abdomen and pelvis farther evaluate her ovariamd adrenal tumors. (Tr. 249)

Dr. Dodson reviewed the CTugties with Plaintiff on Jun8, 2005. Plaintiff reported “a
significant decrease in the freaquoy and intensity of her headaches and [was] very pleased with
this med][ication]” Topamax. (Tr. 249) Dr. Dodson noted that Pteginhigraine headaches
had a good response on Topamax and increasathbage. (Tr. 248-49) Dr. Dodson diagnosed
Plaintiff with elevated transminases, hypertensidth palpitations, ngraine headaches, and
obesity. (Id.)

In the routine follow-up visit on Novembdy; 2005, Plaintiff reported she had been



“walking 1.5 miles threéimes per week with a friend” arfdialking like crazy.” (Tr. 248)

On June 20, 2006, Plaintiff reported that Bad continued with her walking regimen
until she started experiencing retesudden right leg swelling and pain. (Tr. 247) Dr. Dodson
counseled Plaintiff to diet and exercise and fonedmigraine headaches to be stable. (Id.)
Plaintiff sought treatment on @ber 17, 2006, for upper respirat@ymptoms. (Tr. 246) Dr.
Dodson noted Plaintiff had acute pharynganl prescribed Amoxicillin as treatment.

On December 19, 2006, Plaintiff reported thia¢ had tried to make some diet and
exercise changes but her low back and rightdispomfort limited her walking exercise. (ld.)
Dr. Dodson encouraged Plaintif diet and exercise, and Riaff indicated that she was
considering using a treadmill or a stationary lskethat she could exercise during the winter
months. (Tr. 245)

On October 4, 2007, Plaintiff received follow-after treatment in the emergency room
for symptoms of gastroenterifis(Tr. 244) Dr. Dodson ruledut significanintra-abdominal
process based on the CT scan and lab resultsomsistent with slowly olving gastroenteritis
especially given the household contact. Dwdson found the CT scan and lab results were
“reassuring.” (1d.) Plaintiff returned complaig of persistent nausgaomiting, and diarrhea.
(Tr. 243) Based on the ultrasound results, xd$dn ruled out biliargisease and bacterial
enterocolitis. Dr. Dodson administered a N5 IV, and Plaintiff‘noted a significant
symptomatic improvement.”_(Id.)

The relevant medical evidence will be discussemore detail below, as part of the

Court’s analysis of the arguments raised by Plaintiff herein.

* The record is devoid of any emergency roaeatiment notes showing treatment for symptoms of
gastroenteritis.



V. Standard of Review and Analytical Framework

In a disability insurance benefits (“DIB”) case, the burden is on timaht to prove that

he or she has a disability. See Pears@assanari, 274 F.3d 1211, 1217 (8th Cir. 2001).

Under the Act, a disability is defined as thedbility to engage in any substantial gainful
activity by reason of any medically determinaplg/sical or mental impairment which can be
expected to result in death or it has lasted or can be expededast for a continuous period
of not less than 12 months.” 42 U.S.C. 88 423(@fland 1382c (a)(3)(A). A plaintiff will be
found to have a disability “only if [her] physicat mental impairment or impairments are of
such severity that [she] is not only unablelto[her] previous work but cannot, considering [her]
age, education and work experience, engagaymother kind of substdat gainful work which
exists in the nationaconomy.” 42 U.S.C. 8§ 423(d)(2)(And 1382c(a)(3)(B). _See also Bowen
v. Yuckert, 482 U.S. 137, 140 (1987).

Per regulations promulgated by the Commisgiote ALJ follows a five-step process in
determining whether a claimant is disabled. ‘iDgrthis process the ALJ must determine: 1)
whether the claimant is currently employedyn®jether the claimant is severely impaired; 3)
whether the impairment is, or is comparableatbsted impairment; 4) whether the claimant can
perform past relevant work; and if not 5) winet the claimant can derm any other kind of

work.” Andrews v. Colvin, 791 F.3d 923, 928 (&ir. 2015) (citation and quotation omitted).

“If, at any point in the five-step process the claimant fails to meet the criteria, the claimant is

determined not to be disabled and the proeasds.” 1d. (citing Goff v. Barnhart, 421 F.3d 785,

790 (8th Cir. 2005)). See also Maetig. Astrue, 641 F.3d 909, 921 (8th Cir. 2011).

The Eighth Circuit has repeatedly emphasized #éhdistrict court’s review of an ALJ’s
disability determination is intended to be narramd that courts shoufdefer heavily to the

findings and conclusions of the Social SéguAdministration.” Hurd v. Astrue, 621 F.3d
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734,738 (8th Cir. 2010) (quoting Howard v. Mass&?55 F.3d 577, 581 (8th Cir. 2001)). The

ALJ’s findings should be affirmed if they arepported by “substantial &lence on the record as

a whole.” See Finch v. Astrue, 547 F.3d 933, 935 (8th2008). Substantial evidence is “less

than a preponderance, but enough that a reasomabtl might accept it as adequate to support a

decision.” Juszczyk v. Astrue , 542 F.3d 626, @&h Cir. 2008); see also Wildman v. Astrue,

964 F.3d 959, 965 (8th Cir. 2010) (same).
Despite this deferential stance, a distaotirt’s review must be “more than an
examination of the record for the existent¢substantial evidere in support of the

Commissioner’s decision.” &kley v. Apfel, 152 F.3d 1056, 1059 (8th Cir. 1998). The district

court must “also take into account whatever inrdeord fairly detracts from that decision.”_Id.
Specifically, in reviewing the Commissioner’s daon, a district court is required to examine
the entire administrative record and consider:

1. The credibility findings made by the ALJ.

2. The claimant’s vocational factors.
3. The medical evidence from trgf and consulting physicians.
4, The claimant’'s subjective compits relating to exertional and

non-exertional activities and impairments.
5. Any corroboration by third partied the claimant’s impairments.

6. The testimony of vocational experts, when regjisvhich is based upon a
proper hypothetical question which s&igh the claimant’s impairment.

Stewart v. Sec’y of Health & Human Serv@57 F.2d 581, 585-86 (8th Cir. 1992) (citation

omitted).
Finally, a reviewing court shadiinot disturb the ALJ’s decwmn unless it falls outside the

available “zone of choice” defined by the eafide of record, Buckner v. Astrue, 646 F.3d 549,

556 (8th Cir. 2011). A decision does not fall odésthat zone simply because the reviewing

11



court might have reached a differeanclusion had it been the find#rfact in the first instance.

Id.; see also McNamara v. Astrue, 590 F68d, 610 (8th Cir. 2010) (explaining that if

substantial evidence supports the Commissioner’s decision, thémayrhot reverse, even if
inconsistent conclusions may be drawn fromdhielence, and [the court] may have reached a
different outcome”).

VI. Analysis of Issues Presented

In her brief, Plaintiff contends that the Alcommitted reversible error when: (1) the ALJ
assessed Plaintiff's credibility and ignored dhparty statements; and (2) the ALJ found none of
Plaintiff’'s impairments to be severe. As expkd below, the Court finds substantial evidence in
the record as a whole supports the ALJ’s deni¢hat Plaintiff is notlisabled within the
meaning of the Act.

A. Credibility Determination

The Court first addresses the ALJ’s adversalitility determination. An evaluation of
Plaintiff's credibility is necessary to a full cadsration of the ALJ’s conclusion that none of
Plaintiff's impairments amounted to a severe impairment. The Eighth Chislinstructed that
the ALJ is to consider the credibility of a plaifis subjective complaints in light of the factors

set forth in_Polaski v. Heckler, 739 F.2d 132822 (8th Cir. 1984). See also 20 C.F.R. 88

404.1529, 416 .929. The factors identifiedPolaski include: a platiff's daily activities; the

location, duration, frequency, and intensity of Bgmptoms; any precigiting and aggravating
factors; the type, dosage, effectiveness,satie effects of her nakcation; treatment and
measures other than medication she hasweteand any other factors concerning her
impairment-related limitations. See Pska 739 F.2d at 1322; 20 C.F.R. 88 404.152, 416 .929.
An ALJ is not, however, required to discuss eaclaskb factor and how itelates to a plaintiff's

credibility. See Partee v. Astrue , 638 F.38&0, 865 (8th Cir. 2011) (stating that “[tlhe ALJ is

12



not required to discuss methodically each Polesksideration , so long as he acknowledged

and examined those considerations beforeodisiing a [plaintiff's] subjective complaints”)

(internal quotationrad citation omitted); Samons v. #ge, 497 F.3d 813, 820 (8th Cir. 2007)

(stating that “we have not reiged the ALJ’s decision to ingtle a discussion of how every
Polaski factor relates to tiyglaintiff’s] credibility”).

This Court reviews the ALJ’s credibilityetermination with deference and may not
substitute its own judgment forahof the ALJ. “The ALJ is i better position to evaluate

credibility, and theref@ we defer to her determinatioas they are supported by sufficient

reasons and substantial evidencethe record as a wholeAndrews, 791 F.3d at 929 (citing

Cox v. Barnhart, 471 F.3d 902, 907 (8th Cir. 2006)). See also Greqg v. Barnhart, 354 F.3d 710,

713 (8th Cir. 2003) (holding that “[i]f an ALJ ebkgtly discredits the [plaintiff's] testimony and
gives good reasons for doing so, [the revieywcourt] will normallydefer to the ALJ’s

credibility determination”); Pearsall, 274 F.3d1&18. In this case, the ALJ gave good reasons

for discounting Plaintiff's credibility. Accordgly, the Court will defeto the ALJ in this
regard.
Plaintiff contends that the ALJ failed to perform a proper credibility analysis because the

ALJ failed to give sufficient reasons for thdverse credibility finaig. Although the ALJ did

not specifically mention Polaski by name, he listed ed¢he factors. lis clear that the ALJ’s
decision did, in fact, comply itih the Polaski rubric. As exaihed below, the ALJ's adverse
credibility determination is well-supported andtjfisd. Upon a review ofhe entire record, the
Court concludes that the ALJ gave good reasonthe credibility determination and that
determination is supportdyy substantial evidence.

In this case, the ALJ concluded that Btdf’s “statements cocerning the intensity,

persistence and limiting eftts of these symptoms are not entirely credible...,” and noted that he

13



must consider the factors listed in additioriite objective medical evidence, when assessing
Plaintiff's credibility. (Tr. 14-15)In evaluating Plaintiff's cradility, the ALJ determined that
Plaintiff was not fully credible because theatijve medical record is inconsistent with her
allegations of the severity of her impairmehts.

One reason given by the ALJ focused on themscstencies between Plaintiff's treatment
history and the alleged severity of her impaintse The ALJ noted that Plaintiff's treatment
history is inconsistent with hatlegations of the severity of her impairments inasmuch as the
record shows “only a handful of clinic visitetween November 2005 and June 2007.” (Tr. 15)
The few treatment records thatsdo not indicate a worsening of Plaintiff’'s conditions. See

Turpin v. Colvin, 750 F.3d 989, 994 (8th Cir. 201dffirming adverse credibility determination

based in part on medical records showing mapment in claimant’s condition and lack of
ongoing treatment). In assessing ¢hedibility of Plaintiff’'s compaints regarding the severity
of her symptoms, the ALJ considered thatmI&idid not receive rgular treatment for her
alleged impairments. A failure to seek reguteatment provides a fair reason for an ALJ to

discount a claimant’s credibility. See Case Astrue, 503 F.3d 687, 693 (8th Cir. 2007).

The lack of supporting objective medical eafite to corroborate Plaintiff's subjective
complaints is also an important factor an Ahbuld consider when evaluating those complaints.

See Barrett v. Shalala, 38 F.3d 1019, 1022 (8th1®B4) (the ALJ was entitled to find that the

absence of an objective medical basis to suppaimant’s subjecti® complaints was an
important factor in evaluating the credibility her testimony and of her complaints).

The ALJ’s decision shows that he explicitignsidered the instant record, including
Plaintiff's limited treatment record. In so dgj, the ALJ articulated thaconsistencies between

the record and Plaintif§ subjective statements.

® Although not specifically cited by the ALJ, one o&iRliff's treatment records after her last date insured
contradicts her sworn testimony that she has functional limitations. (Compare Tr. 34 and Tr. 345)

14



The ALJ also discussed how Plaintiff's hegrtestimony was inconsistent with, and in
some instances contradictieg, the objective treatment recerdin her hearing testimony,
Plaintiff testified that she had seizures, loack pain, migraine headaches, and GERD. The ALJ
noted that although Plaintiff tefsed about having severe loback pain and seizures, the
medical record was devoid of any treatment notegpinion statements to confirm her pain or
seizure complaints prior to the date of lasured. Regarding PlaiftGERD, the ALJ noted
that, during the relevant time p&d, the medical record show@dkintiff had been successfully
treated by Dr. Dodson. Thus, the medical rechindng the relevartime period would not
corroborate the severity and drgency of symptoms as repattey Plaintiff. Dr. Dodson’s
treatment notes indicated that Plaintiff's hacldes were effectively treated with medication,
namely Topamax. (Tr. 249)

Further, the ALJ noted that Plaintiff “teséifl to gastroesophageaiflux disease with
severe cramping, diarrhea andtahble bowel. However, the evidanreflected onha handful of
clinic visits between November 2005 and J2A67, and no hospital staf bowel function or
pain issues during that time.” (Tr. 15) TAkJ noted that “the only medically determinable
impairments that are established by the medea@inds prior to the date of last insured were
polycystic ovarian syndrome, adjed right hip pain and some gastrointestinal symptoms to
include cramping and diarrhea. The [Plaintifds given no restrictions and was treated

effectively with hydrationgsic] and medications®” (Id.) As noted by the ALJ, during treatment

® The undersigned notes that the ALJ failed to list headaches as a medically determinable impairment. The
treatment notes show Plaintificeived medical treatment for headaches poitine date of last insured. On June
20, 2006, Dr. Dodson found Plaintiff's migraine headaches to be stable. To the extent the Allieerred, t
undersigned finds reversal and remand are not appropriate due to this error given that Dr. DodsBlafiatiff's
headaches to be stabilized by a medication regimen. Morebgaecord does not refleitiat this error affected
the outcome of Plaintiff's case. Welch v. Colvin, 765 F28, 929 (8th Cir. 2014) (ALJ's failure to explicitly
address the applicable regulation wasaguable deficiency in opinion wiiiy that had no practical effect on
decision because the Afdund Plaintiff s limitations had no more thslight impact on Plaiiff's ability to perform
full range of sedentary work); Brown v. Chater, 87 F.3d 963, 966 (8th Cir. 1996) (“An arguabiendgfin
opinion-writing technique is not a sufiént reason for setting aside an administrative finding where the deficiency

15



with Dr. Dodson, Plaintiff made noomplaints of seizures or lolack pain. Likewise, Plaintiff
did not testify that she was ever denied mediedtinent because of an inability to pay for such.
See Goff, 421 F.3d at 792 (failure to take medicatvas relevant to credibility determination
given lack of any evidence that failure svattributable to lack of finances).

Additionally, at the heamg, the ALJ asked Plaintiff aboatdoctor’s report that she was
walking one and a half miles, three times weekding a bike, and working out on a treadmill.
Plaintiff claimed that she only tried to do thoséwaties and was not actualible to do so. (Tr.
35) Her hearing testimony is refuted by thevimber 4, 2005, treatmembte wherein Plaintiff
reported she had been “walking 1.5 miles thnexs$ per week with a friend” and the June 20,
2006, treatment note when Plaintiff reported 8te had continued with her walking regimen
until she started experiencing her recent, suddenlagrgwelling and pain. (Tr. 247-48) There
are no medical records during the relevant time period supporting Plaintiff's testimony.

These inconsistencies between Plaintsfigorn testimony and the objective medical
evidence are significant. The ALJ was justifiedliscrediting Plaintiff's credibility in this

regard._See Ply v. Massanari, 251 F.3d 777, 779G8t2001) (noting a @imant’s inconsistent

statements as a factor to consider in deit@nyg claimant’s credibility); Johnson v. Apfel, 240

F.3d 1145, 1148 (8th Cir. 2001) (“Acts which areansistent with a clanant’'s assertion of

disability reflect negatively upathat claimant’s credibility.”)Van Vickie v. Astrue, 539 F.3d

825, 828 (8th Cir. 2008) (“An ALJ may discount aiohant’s subjective complaints if there are

inconsistencies in the record as a wholesg&e also McCoy v. Astrue, 648 F.3d 605, 614 (8th

Cir. 2011) (inconsistencies in record detraotrira claimant’s credibility). For example,

probably has no practical effect thre outcome of the case.”). While the ALJ should have included Plaintiff's
headaches as a medically determinable impairment, his failure to do so was not error, as this impairment did not
require any additional limitations. Senne v. Apfel, 198 F.3d 1065, 1067 (8th Cir. 1999) (“We have consglntly h
that a deficiency in opinion-writing is not a sufficient reason for setting aside an administrative finding where the
deficiency had no practical effeah the outcome of the case.”).
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Plaintiff's hearing testimony regding her husband taking her to the hospital in the case of
severe palpitations is not documented in theioa record. (Tr. 4@k1) The absence of
objective medical basis to supporairtiff’'s subjective descriptionis an important factor the

ALJ should consider when evaluating thosmptaints. _Renstrom v. Astrue, 680 F.3d 1057,

1065 (8th Cir. 2012); Barrett, 38 F.3d at 1022 (the wik3 entitled to find that the absence of an
objective medical basis to suppoldimant’s subjective complaintgas an important factor in
evaluating the credibility of heestimony and of her complaints).

Next, the ALJ noted that no treating or examgnsource ever indicatatat Plaintiff was
disabled or unable to work or imposed fuanal limitations on Plaintiff's capacity for work.

See Young v. Apfel, 221 F.3d 1065, 1069 (8th 2000) (significant that no examining

physician submitted medical conclusion that claimaisabled or unable to work); Edwards v.

Secretary of Health & Human Servs., 809d~506, 508 (8th Cir. 1987) (examining physician’s

failure to find disability a factomn discrediting subjeste complaints). Plaintiff’'s only treating
source never placed any meaningful restrictom®laintiff. To the contrary, Dr. Dodson
encouraged Plaintiff to be more physically active.

Finally, the ALJ noted thalaintiff was treated edfctively with hydration and

medications, and such treatment had contrdflahtiff's gastrointestinal impairments. See

Estes v. Barnhart, 275 F.3d 722, 725 (8th Cir. 2Q0%) impairment which can be controlled

by treatment or medication is not considedeshbling.”); see Davids v. Astrue, 578 F.3d 838,

846 (8th Cir. 2009) (“Impairments that are cohiiole or amenable to treatment do not support a

finding of disability.”); Schultz v. Astrue, 479 F.3d 979, 983 (8th Cir. 2007) (noting that if

impairment can be controlled by treatmeantannot be considered disabling) .

" Plaintiff claims this case falls within the narrow aiaiw of error outlined in Halpin v. Shalala, 999 F.2d
342 (8th Cir. 1993). The ALJ did not simply rely on an absence of objective medical evidence to support Plaintiff's
claims. The ALJ also considered the inconsistenciesdagtwer subjective complaints and the treatment records.
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Although the observatioref third-parties may support a Ri&if's credibility, the letters
provided by the third parties this case generally echoadd corroborated the hearing
testimony of Plaintiff regarding her alleged sytomps and their effects. The ALJ may discount
corroborating testimony on the sabesis used to discredit a piaff s testimony. In Buckner v.
Astrue, 646 F.3d 549, 559-60 (8th Cir. 2011), the HEd@itcuit held that an ALJ’s failure to
specifically address supportietaims by the claimant’s giriend about his condition when
those statements could be discredited for thees@ason as had the claimant’s statements was
not error. Indeed in ndorief, Plaintiff concedes that theagtments made by the third parties in
the letters corroborated her impairments. Toetktent the third-party teers echoed Plaintiff’'s
subjective allegations regarding her limitations, the same evidence to which the ALJ referred in
discrediting Plaintiff waoilld apply to the ALJ discrediting éise third parties. See Robinson v.
Sullivan, 956 F.2d 836, 841 (8th Cir. 1992) (decliningemand case in which ALJ failed to list
reasons for discrediting third pg's statement when omission had no bearing on outcome). For
these reasons and the reasons discussed abovesyttt to the ALJ’s eluation of Plaintiff's
own subjective complaints, the ALJ's decisiosigpported by substantial evidence in the record.

Based on the foregoing, substahéigidence in the record aswhole supports the ALJ’s
adverse credibility finding ithis case. See Gregg, 354 F.3d@H3 (reviewing court should give
deference to the ALJ’s credibility determination).

B. The ALJ's Finding Plaintif f's Impairments Not Severe

Plaintiff contends that the ALJ committedreesible error when the ALJ found none of
her impairments to be severe apstwo of the evaluation process.

The ALJ found Plaintiff had the medicaltieterminable impairments of diabetes,
degenerative disc disease, and obesity, andladed that the impairments, alone or in

combination, are not of listing level. Atep two of the sequential evaluation, the ALJ
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determined Plaintiff's impairments not to beveee, finding that there was no evidence that her
symptoms and limitations were of sufficient setyetd prevent the performance of all sustained
work activity.

“An impairment ... is not severe if it does msagnificantly limit [theclaimant’s] physical
or mental ability to do basic w activities.” 20 C.F.R. §16.921(a). Basic work activities
“mean the abilities and aptitudes necessagotmost jobs,” including physical functions;
capacities for seeing, hearing, and speakingerstanding, carrying out, and remembering
simple instructions; use afigigment; responding appropriately to supervision, co-workers and
usual work situations; and demy with changes in a routine work setting. 20 C.F.R. 8
416.921(b). The burden of showing a severe impantraestep two of # sequential evaluation

rests with the claimant, and the burdenas great._Caviness v. Massanari, 250 F.3d 603, 605

(8th Cir. 2001); see also Géit v. Apfel, 175 F.3d 602, 604-05 (8th Cir. 1999) (court to apply

“cautious standard” at step 2 of evaluation ps®). “While ‘[s]evety is not an onerous

requirement for the claimant to meet, but is @soot a toothless standard.” Wright v. Colvin,

789 F.3d 847, 855 (8th Cir. 2015) (quoting Kirby v. Astrue, 500 F.3d 705, 708 (8th Cir. 2007)).

A review of the recordrows that the ALJ found Plaintiff’'s impairments did not
significantly limit her abiliy to perform basic work-relateattivities and, the&fore, the ALJ

determined that Plaintiff did not have asgvere impairments. Brown v. Bowen, 827 F.2d 311,

312 (8th Cir. 1987) (“[O]nly those claimants wisitight abnormalities that do not significantly
limit any ‘basic work activity’ can be deniedrmfits without undertakinghe subsequent steps
of the sequential evaluation process.”) (qngtBowen, 482 U.S. at 158). In light of the
evidence set out above, the Corasibner’s determination at stepo of the evaluation process
that Plaintiff has failed to meet her burden dabkshing that her impairments constitute severe

impairments is supported by substangi@ldence of the recd as a whole.
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The ALJ found that “the only medically detarmable impairments that are established by
the medical records prior to tdate of last insured were polatic ovarian syndrome, alleged
right hip pain and some gastrointestinal syonps to include cramping and diarrhea. The
claimant was given no restrictioasd was treated effectivelyitw hydrations and medications.”
(Tr. 15) Accordingly, the ALJ denied PlaintliEnefits at step two, finding that Plaintiff's
impairments “did not significantly limit[] her &ty to perform basic work activities is supported
by the medical evidence oécord.” (Tr. 16)

Plaintiff focuses primarily on two specificeas of impairment - obesity and migraine
headaches. The Court will address each of thesses. The Court will also address Plaintiff’'s
contention that the ALJ failed in his burdendevelop the record in this matter.

1. Obesity

Obesity is considered severe “when aloné combination with another medically
determinable physical or mental impairmentfsgjgnificantly limits anindividual’s physical or
mental ability to do basic work activities3.S.R. 02- Ip, 2000 WL 628049, *4 (S.S.A. Sept. 12,
2002). “There is no spedaiflevel of weight or [Body Mass Indexfhat equates with a ‘severe’ or
a ‘not severe’ impairment.”dl The regulations provide that:

[o]besity is a medically determinable impaent that is often associated with

disturbance of the musculoskeletal systamg disturbance of this system can be

a major cause of disabiliy individuals with obesity. The combined effects of

obesity with musculoskeletal impairmemsn be greater than the effects of each

of the impairments considered sepasateTl herefore, when determining whether

an individual with obesity has a lisg-level impairment or combination of

impairments, and when assessing ainal at other steps of the sequential

evaluation process, including when a&sseg an individual's residual functional
capacity, adjudicators must consideryaadditional and cumulative effects of
obesity.

20 C.F.R. Pt.404, Subpart P, Appx. 1, 81.00(Q).

There is no evidence that Plaintiff's obesityssrgasevere impairment affecting her ability
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to work during the relevant time frame. ¥hexamined by Dr. Dodson, Plaintiff's weight
ranged from 246 to 269 pounds, and Dr. Dodson diaghbsr with morbid obesity. Plaintiff
did not testify at the hearingahher obesity limited her ability to function in any manner. In

fact, Plaintiff failed to list obesity as an impaent in her applicatin. See, e.g., Dunahoo v.

Apfel, 241 F.3d 1033, 1039 (8th Cir. 2001) (failureatiege disabling mental impairment in
application is significant, even if evidenced#pression was later developed). Beyond finding
Plaintiff to be obese, Dr. Dodson imposed anodtional limitations but istead, he encouraged
Plaintiff to dietand exercise.

At the hearing, Plaintiff did not testify thaer obesity affects hability to function or
limits her ability to work, only that her weigfitictuates, and Plaiifit never alleged any

limitation in function as resuttf her obesity. See Kirby v. Astrue, 500 F.3d 705, 707-09 (8th

Cir. 2007) (impairment is not severe if it islpslight abnormality thatvould not significantly
limit mental ability to do basic work activitieslaimant bears the burden of establishing
impairment’s severity). Indeed, during the@nt on September 18, 2013, Plaintiff reported not
having any functional limitations. In a routine fallaup visit four days biere her alleged onset
date of disability, Plaintiff reported she hagkl “walking 1.5 miles three times per week with a
friend” and “walking like crazy.”

The fact that Plaintiff hersiedlid not report her obesity assevere impairment in her
application cannot be overlooketh this case, the ALJ fourfélaintiff's obesity to be a
non-severe impairment. Substantial evidendbérecord as a whekupports the ALJ’s
determination in this regard.

2. Migraine Headaches
The ALJ expressly considered Plaintiff stimony regarding her migraine headaches and

found the evidence showed that her migraine aelaels did not worsen until after the expiration
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of Plaintiff's insured status on June 30, 2007. (Tr. 15)

A review of the treatment record during theevant time showed after Plaintiff reported
increased frequency of headaches on May 11, 2005, and Dr. Dodson prescribed Topamax. In
follow-up treatment on June 8, 2005, Plaintiff repdrte significant decrease in the frequency
and intensity of her headaches and [was] vespged with this med[ication],” and Dr. Dodson
noted that Plaintiff's migraie headaches had a good respans Topamax and increased her
dosage. (Tr.249) During treatment amd 20, October 17, and December 19, 2006, Plaintiff
did not complain of migraine headaches, BndDodson found her migraine headaches to be
stable on June 20, 2006. (Tr. 245-47)

The objective medical record for the relevamte period shows therefore that Plaintiff's
migraine headaches were controlled through treatrand stabilized by medications. Schultz v.
Astrue, 479 F.3d 979, 983 (8th Cir. 2007) (notingt if impairment can be controlled by

treatment, it cannot be considered disaplifestes v. Barnhart, 275 F.3d 722, 725 (8th Cir.

2002) (an impairment controlled by medication eatment is not considered disabling). See
also Martise, 641 F.3d. at 923-24 ( finding claingnbndition of migraine headaches did not
constitute a severe impairment where the ree@s “void of any diagnadE testing”; there was
no medical evidence that the impairment worseaad the claimant’s impairment “responded to
medication.”).

Based on the medical evidence from thevah time period, theecord supports the
ALJ’s conclusion that Plaintiff did not havengedically severe impairment as a result of
migraine headaches. The only medical evidehoeng the relevant time period, Dr. Dodson’s
treatment notes, shows that Plaintiff’'s migraimeadaches improved after treatment and starting
a medication regimen of Topamax. Thus, it wappr for the ALJ to find Plaintiff's impairment

to be controllable or amenable to treatmertt thus do not support a finding of total disability.
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See Schultz, 479 F.3d at 983 (noting that if impeint can be controlled by treatment, it cannot

be considered disabling); see also Brown wnBart, 390 F.3d 535, 540 (8th Cir. 2004) (“If an

impairment can be controlled by treatment odioation, it cannot be considered disabling.").

There is no objective medical evidence sugggshat Plaintiff’'s impairments or a
combination of the impairments are signifitenough to cause a disability precluding the
performance of any substantgdinful activity. The record supports the determination of the
ALJ that Plaintiff is capable of engaging in substantial gainful activity. The substantial evidence
on the record as a whole supports the ALJ’s decision.

3. Failure to Develop the Record

Plaintiff also contends the ALJ failed to fully and fairly develop the record. Plaintiff
argues that the ALJ should have solicited a medical opinion evaluating the severity and limiting
effects of her impairments. As explained belthe lack of a medical opinion evaluating the
severity and limiting effects of &ntiff’'s impairments does not, this case, necessitate a finding
that the ALJ failed to properly develop the record.

Although it is an ALJ’s duty to develop thecoed; it is the plainff’s responsibility to
provide medical evidence to show tlhe is disabled. See 20 C.F.R. 88 404.1512, 416.912.
“Ultimately, the claimant bears the burderpodving disability and providing medical evidence

as to the existence and severity of an impeant.” Kamann v. Colvin, 721 F.3d 945, 950 (8th

Cir. 2013) (emphasis added). Plaintiff faileddtmso for the period on or before June 30, 2007.
The ALJ is required to order a consultativammnation only if thenedical records do not
provide sufficient medical evidence to determinesthler the claimant is siabled. 20 C.F.R. 88
404.1519a(b), 416,919a(b). The ALJ here was able to make a determination based on the
evidence provided.

In the instant case, there was sufficierdical evidence for the ALJ to determine
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whether Plaintiff is disabled and therefore neahéor the ALJ to further develop the record.

See, e.g., Martise, 641 F.3d at 927 (noting th#ack of medical evidence to support a doctor’s

opinion does not equate to underdepahent of the record as tackimant’s disability”). The
medical records evidenced improvement with eovative treatment. The record provides a
sufficient basis for the ALJ’s decision, and heswmat required to further develop the record.
VII.  Conclusion

Although the record may very well show tldaintiff’'s condition déeriorated after her
date of last insured, June 30, 2007, the relevantgenied at issue in thisase is quite narrow—
November 8, 2005 , through June 30, 2007. Thusytitfadid not satisfyher burden of proof
before the Commissioner.

The undersigned concludes that the AL&sidion is supported by substantial evidence
on the record as a whole. An ALJ’s decisionas to be disturbed “so long as the ... decision
falls within the available zonef choice. An ALJ’s decision isot outside the zone of choice
simply because [the Court] might have reacheifferent conclusion had [the Court] been the

initial finder of fact.” Buckner v. Astrue, 64B.3d 549, 556 (8th Cir. 2011) (quoting Bradley v.

Astrue, 528 F.3d 1113, 1115 (8th Cir. 2008)). haligh Plaintiff articulates why a different
conclusion might have been reached, the Ald&cision (and therefore the Commissioner’s
decision) was within the zone of choice and stioult be reversed for the reasons set forth in
this Memorandum and Order. The decision efAbJ denying Plaintiff's claims for benefits

should be affirmed.
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Accordingly,
IT IS HEREBY ORDERED that the decision of éhActing Commissioner be
AFFIRMED . A separate Judgment in accordance with this Memorandum and Order is entered
this same date.
/s/ John M. Bodenhausen

JOHN M. BODENHAUSEN
UNITED STATES MAGISTRATE JUDGE

Dated this 5th day of August, 2016.
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