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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF MISSOURI
SOUTHEASTERN DIVISION

CRAIG MARKS,

Plaintiff,

V. No. 1:15CV86 ACL

— N N

JOHN BLAKELY, et al., )

Defendants. )

OPINION, MEMORANDUM AND ORDER

This matter is before the Court on the motion of Craig Marks (ragen
no. unknown) for leave to commence this action without paynfetieorequired
filing fee. Having considered plaintiff’s financial information, the motion will be
granted, and plaintiff will be assessed an initial paftimg fee of $30.15. See
28 U.S.C§ 1915(b)(1). Furthermore, based upon a review of the complaint, the
Court finds that this action should be dismissed purst@an28 U.S.C.§
1915(e)(2)(B).

28 U.S.C. § 1915(b)(1)

Pursuant to 28 U.S.G§ 1915(b)(1), a prisoner bringing a civil action in

forma pauperis is required to pay the full amount of thegfifae. If the prisoner

has insufficient funds in his prison account to pay theesfee, the Court must
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assess and, when funds exist, collect an initial partingfiee of 20 percent of the
greater of (1) the average monthly deposits in the prisoner's accoy@p; e
average monthly balance in the prisoner's account for the prior six-rpendul.
See 28 U.S.C§ 1915(b)(1). After payment of the initial partial filing fee, the
prisoner is required to make monthly payments of 20 percenteopriceding
month's income credited to the prisoner's account. See 28 §.3915(b)(2).
The agency having custody of the prisoner will forward tinesethly payments to
the Clerk of Court each time the amount in the prisoner's at@weeds $10,
until the filing fee is fully paid. Id.

Plaintiff has submitted an affidavit and a certified copy efgrison account
statement for the six-month period immediately precethegsubmission of his
complaint. See 28 U.S.§ 1915(a)(1),(2). A review of plaintiff's account
statement indicates an average monthly deposit of $150.77 amnaverag
monthly account balance of $85. Accordingly, the Court will assess an initial
partial filing fee of $30.15, which is twenty percent of plaintiff’s average monthly
deposit.

28 U.S.C. § 1915(e)
Pursuant to 28 U.S.&. 1915(e)(2)(B), the Court must dismiss a complaint

filed in forma pauperis if the action is frivolous, malicious|sfao state a claim



upon which relief can be granted, or seeks monetary relief frasfeadhant who is
immune from such relief. An action is frivolous if it "lacks anumtgle basis in
either law or fact." Neitzke v. Williams, 490 U.S. 319, 328 (198®n action is
malicious if it is undertaken for the purpose of harassing theedalefendants and
not for the purpose of vindicating a cognizable right. SpencBhedes, 656 F.
Supp. 458, 461-63 (E.D.N.C. 1987), affd 826 F.2d 1059 (4th 10i87). An
action fails to state a claim upon which relief can be grantédddes not plead
“enough facts to state a claim to relief that is plausiblgsoface” Bell Atlantic
Corp. v. Twombly, 550 U.S. 544,570 (2007).

To determine whether an action fails to state a claim upon wale can
be granted, the Court must engage in a two-step inquiry.t, Fhes Court must
identify the allegations in the complaint that are nottlextito the assumption of
truth. Ashcroft v. Igbal, 129 S. Ct. 1937, 1950-51 (2009)hese include "legal
conclusions” and "[tlhreadbare recitals of the elements of a cause af fbtt
are] supported by mere conclusory statements." Id. at 1949. Sdéleer@ourt
must determine whether the complaint states a plausible clainelfef. Id. at
1950-51. This is a "context-specific task that requires the reviewingtocinav
on its judicial experience and common sense." Id. at 1950e pldintiff is

required to plead facts that show more than the "mere pogsidilmisconduct.”



Id. The Court must review the factual allegations in the complgntdétermine
if they plausibly suggest an entitlement to relief." Id. at 193&4hen faced with
alternative explanations for the alleged misconduct, the Court may sxetsi
judgment in determining whether plaintiff's conclusion is thest plausible or
whether it is more likely that no misconduct occurred. Id. at 1956251-

Moreover, in reviewing a pro se complaint un§etr915(e)(2)(B), the Court
must give the complaint the benefit of a liberal constructidfaines v. Kerner
404 U.S. 519, 520 (1972). The Court must also weigh all faatiggjations in
favor of the plaintiff, unless the facts alleged are clearly baselé>snton v.
Hernandez, 504 U.S. 25, 32 (1992).

The Complaint

Plaintiff, an inmate in Benton, Missouri, seeks monetary reliefratehse
from prison in this 42 U.S.(§ 1983 action against detectives John Blakely and
Unknown Rataj. Plaintiff alleges that he was charged with first degree murder on
November 30, 2014. He claims he is innocent and that he is “imprison[ed] on
self-defense charges” because defendants filed a false police report. In addition,
plaintiff alleges that the Scott County Jaiklsrging him “for medical usage” and
is withholding witness statements that could free him. Plaistdtes that he

“should be free because of seffefense.” He is suing defendants “in their own



compacity [sic],” which the Court will liberally construe as individual capacity.
Discussion

A review of Missouri CaseNet reveals that plaintiff is presentlynfastate
charges in Mississippi County, Missouri, for murder arisingadtthe November
30, 2014 incident. See State of Mo. v. Marks, No. 143001622-02. In
Younger v. Harris, 401 U.S. 37, 46 (1971), the Supreme Court elirédetieral
courts to abstain from hearing cases where "the action complafremhstitutes
the basis of an ongoing state judicial proceeding, the primg=edmplicate
Important state interests, and an adequate opportunity eixistdhe state
proceedings to raise constitutional challenges." Harmonty.o€iKansas City,
Missouri, 197 F.3d 321, 325 (8th Cir. 1999); see ,afsdler v. Ulland, 76 F.3d
957, 959 (8th Cir. 1996).

Having carefully reviewed the case at bar, the Court concludes that th
Younger criteria are satisfied and that abstention is warrant€dere is an
ongoing state criminal judicial proceeding arising outh&f November 30 arrest
plaintiff's allegations implicate important state interests; am adequate
opportunity exists in the state proceeding to raise cofistinl challenges.
Finding no "extraordinary circumstances" that would justifyeifering with

pending state judicial proceedings, the Court will dismiss instant action,



without prejudice. See Younger, 401 U.S. at43-

To the extent that plaintiff is attempting to assert claimaresy the Scott
County Jail, the claims are frivolous because jails are not suable entitessLaif
v. Norris, 32 Fed. Appx. 175, 2002 WL 496779 (8th Cir.20®@sbrook v. City of
Maumelle, 184 F.3d 999, 1010 (8th Cir. 1998)1083 suit cannot be brought
against state agency), cert. dismissed, 529 U.S. 1001 (20003dé&mar. Fed.
Bureau of Prisons, 856 F. Supp. 832, 836 (S.D.N.Y. 1994) gadshot entities
amenable to suit). Last, to the extent that plaintiff is seekelease from
confinement, his claims are cognizable under 28 U.$.2254, not 42 U.S.(§
1983. See Preiser v. Rodriguez, 411 U.S. 475, 490 (1973gbalorpus is the
appropriate remedy for prisoners attacking the validity of theofaength of their
confinement). For these reasons, the Court will dismiss this aalisugnt to§
1915(e)(2)(B).

In accordance with the foregoing,

IT ISHEREBY ORDERED that plaintiff's motion for leave to proceed in
forma pauperis [Doc. #2] GRANTED.

IT ISFURTHER ORDERED that plaintiff shall pay an initial partial filing
fee of $30.15 within thirty (30) days from the date of thiseord Plaintiff is

instructed to make his remittance payable to "Clerk, United StasscDCourt,"



and to include upon it: (1) his name; (2) his prison registration numberg(8ase
number; and (4) that the remittance is for an original proceeding.

IT IS FURTHER ORDERED that the Clerk shall not issue process or
cause process to issue, because the complaint is legally frivoloteiland state a
claim upon which relief may be granted. See 28 U.S.C. § 1915(e)(2)(B).

A separate Order of Dismissal shall accompany this Memorandum and
Order.

Dated this20" day of July, 2015

bt [

HENRY EDWARD AUTREY
UNITED STATES DISTRICT JUDGE




