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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
SOUTHEASTERN DIVISION

MICHAEL DWAIN McCONNELL, )
Plaintiff, ))
VS. ) ) Case No. 1:15CV00124 AGF
CAROLYN COLVIN, ))
Acting Commissioner of Social Security, )
Defendant. ;

MEMORANDUM AND ORDER

This action is before this Court for judicial review of the final decision of the
Commissioner of Social Security finding tiaintiff Michael Dwain McConnell was not
disabled, and, thus, not entitled to disabilitpurance benefits under Title Il of the Social
Security Act, 42 U.S.C. 8804-434, or Supplemental Seityrincome under Title XVI of
the Act,id. 88 1381-1383f. For the reasonsfeeth below, the decision of the
Commissioner shall be affirmed.

BACKGROUND

Plaintiff, who was born on Noweber 10, 1976, filed his applications for benefits on
September 2, 2011, alleging a disabibttyset date of Augudi8, 2011, due to
fibromyalgia, degenerative disc diseasqrdssion, anxiety, and migraines. After
Plaintiff’'s application was denied e initial administrative lewghe requested a hearing
before an Administrative Law Judg&\(J”). Such a hearing was held on August 12,

2013. By decision dated December 11, 2018 AhJ found that Plaintiff had the residual
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functional capacity“RFC’) to perform certain jobs thatere available in the national
economy, and was thus not disabled under the Act. Plangffjuest for review by the
Appeals Council of the Soci&lecurity Administration was deesd on May 15, 2015.

As such, Plaintiff has exhausted afiministrative remedies and the Ad¢ decision stands
as the final agency aoth now under review.

Plaintiff argues that the ALJ committedvegsible error by failing to find that
Plaintiff's medically documented insomniaas a severe impairment, resulting in a
defective RFC assessment and credibility detgation. Defendant argues that insomnia
was simply a symptom of Plaintiff's degion and anxietywhich the ALJ found were
severe, and there was no basis to find thanimsa was an additional or distinct severe
impairment. Defendant contends that thelica evidence did not support a finding that
Plaintiff had any functional limitations due to insomnia and resulting sleepiness, and
further, Plaintiff's daily activities did not suggt that insomnia was impairment beyond his
depression and anxiety. Defendant pointstioatt Plaintiff did not allege insomnia as a
basis for disability when he applied for batsgfnor when his claim was initially denied.

DISCUSSION

Facts

The Court adopts Plaintiff's StatementRacts set forth in Plaintiff's brief, Doc.
No. 13 at 1-9, with the exception of F&u. 76 stating that “the ALJ did not discuss
claimant’s insomnia in his decision.” @&Court also adopts Defendant’'s Additional

Statement of Facts set forth in a separate deatir®oc. No. 14-2. The Court’s review of
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the record shows that the adeghtfacts are accuratend complete. Specific facts will be
discussed as needed to address Plaintiff’'s arguments.

Standard of Review aml Statutory Framework

In reviewing the denial of Soci8lecurity disability benefits, a courust review
the entire administrative recotd determine whether the AlsJfindings are supported by
substantial evidence a@he record as a whote.Johnson v. Astrue, 628 F.3d 991, 992 (8th
Cir. 2011) (citation omitted). The codrhay not reverse . . . merely because substantial
evidence would support a cormyaoutcome. Substantiavidence is that which a
reasonable mind might accept ag@uhte to support a conclusionld. (citations
omitted).

To be entitled to benefits, a claimant mdsmonstrate an inability to engage in
substantial gainful activity wbh exists in the national esomy, by reason of a medically
determinable impairment which iasted or can be expectedast for not less than 12
months. 42 U.S.& 423(d)(1)(A). The Commissioner has promulgated regulations,
found at 20 C.F.R§ 404.1520, establishing a five-gteequential evaluation process to
determine disability. The Commissioner begby deciding whether the claimant is
engaged in substantial gainful activityf so, benefits are denied. If not, the
Commissioner decides whether the claimantehasvere impairment or combination of
impairments. An impairment, or combinatiohimpairments, is “svere” if it more than
minimally affects the claimant's ability perform work-related activitiesld.

8 404.1521. A special technique is useddtermine the severity of mental disorders.
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This technique calls for rating the claimardisgree of limitation four areas of
functioning: activities of daily ling; social functiming; concentratiorpersistence, or
pace; and episodes of decompensatibth. § 404.1520a(c)(3).

If the impairment or combination of impaents is severe and meets the duration
requirement, the Commissioner determiaestep three whether the claimaminpairment
meets or is equal to one of the deemedialing impairments listed in the Commissioner’s
regulations. If not, the Commissioner asks ep $our whether the claimant has the RFC
to perform his past relevant work. If sogttlaimant is not disabled. If he cannot
perform his past relevant work, the burdempafof shifts at step five to the Commissioner
to demonstrate that the claimant retains th€ Ri-perform work thais available in the
national economy and thatasnsistent with the claimastvocational factors — age,
education, and work experiencédaley v. Massanari, 258 F.3d 742, 747 (8th Cir. 2001).

Here, at Step Two of the evaluation pregeghe ALJ found that Plaintiff had the
severe impairments of fiboromyalgia, degeative disc disease, obesity, migraine
headaches, depression, and agxieAt Step Three, the Aldund that Plaintiff did not
have a deemed-disabling impairment or coration of impairments. In assessing
Plaintiff's mental impairments at these stepg, ALJ applied the geial technique noted
above and concluded that Pla#inwas only mildly restrictedn activities of daily living,
noting that by Petitioner’'s owtestimony at the evidentiary hearing, he “maintains a
regular activity schedule.” The ALJ also fouthéht Plaintiff had moderate difficulties in

social functioning, and in conceation, persistence, and pace.
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The ALJ then found that Plaintiff had tRe=C to perform light work as defined in
the Commissioner’s regulations, with certainitations, such as standing and walking for
four, not six, hours per day; and to perfaimmple routine tasks.The ALJ relied on the
testimony of a vocational expert that adividual with Plaintif’'s RFC and vocational
factors could perform certain jobs that égdsin substantial numbers in the national
economy, such as document preparer, ordek chnd eyewear assembler. Thus, the ALJ
found, Plaintiff was not disabtl as defined by the Act.

Plaintiff's Insomnia

As Plaintiff argues, the medical recatdcuments that Plaintiff had a sleep
disturbance. On August 13, 2012, he weaaluated by a psychiatrist at a community
counseling center to which he sveeferred for problems withsomnia. He reported that
he sometimes got only two or three hours ofskenight and then slept about four or five
hours during the day. The psychiatnisted that Plaintiff had “several severe
psychosocial stressors,” diagnosed adjustment disorder with mixed anxiety and depressed
mood, and prescribed Trazodone (an antidesanet used to treat depression and anxiety
disorders). (Tr.293-96.). Atubsequent counseling appointment, it was noted that
Plaintiff was awake, alert, and oriented. r.(487, 285, 279, 277.) At the evidentiary
hearing, Plaintiff testified @it he suffered from insomnia and had taken medication for it
but that it did not seem to help. He testifiteat sometimes he went three of four days
without sleeping, and then sldpt 12 hours straight. He stated that at the time of the

hearing, he had not slept for 32 hours.r. @-50.) But he did not testify to any
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work-related functional limitations that were attributed to insomnia) as needing to nap
during the day. His work history includedveral jobs, none of which he lost due to
sleepiness.

In reviewing the evidence to suppors RFC assessment, the ALJ noted, in
discussing Plaintiff's depressi and anxiety, thdte had been found to have a sleep
disturbance. Thus it is cletdrat the ALJ was aware of thact that Plaintiff had such a
problem. The Court believes that a ratherelpsestion is presented here. It would have
been better had the ALJ madspecific finding that Plaintiff'sSnsomnia, viewed alone or
in combination with his other physical anintal impairments, presented no additional
functional limitations. But th€ourt does not believe thailtae to do so constitutes
reversible error here. S&euxv. Colvin, No. 4:14 CV 1856 JMB2015 WL 5970509, at
*5 (E.D. Mo. Oct. 13, 2015) {l]if there was any error in failing to designate Plaintiff's
insomnia as severe, the error was harmlesatse it would not have affected the ALJ’'s
ultimate decision of whether Plaintiff was disadil as there appeared “to be no functional
limitations from the insoma specifically attributable to &t diagnosis that are not already
accounted for in the RFor sedentary work.”)Smith v. Colvin, 2014 WL 1018098, at *4
(W.D. Mo. Mar. 14, 2014) (rejecting claim th&se ALJ failed to consider the plaintiff's
insomnia where the plaintiff dinot identify any work-related s&ictions attributable to
insomnia, such as fatiguefessive daytime sleeping).

A case heavily relied upon by Plaintifffeeks v. Colvin, No. 1:14-CV-56 NAB,

2015 WL 5306183E.D. Mo. Sept. 10, 2015), is unavailing. In that case, unlike here, the
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ALJ did not conduct the analysisquired under 20 C.F.R. 8894.1520a to evaluate the
effects of Plaintiff's mental impairments oretfour domains of furioning. Further, the
daily activities of the plaintiff inVeeks were much more limitethan Plaintiff's in the

present case.

CONCLUSION

Accordingly,
IT IS HEREBY ORDERED that the decision of the Commissioner is

AFFIRMED .

A separate Judgment shall accany this Memorandum and Order.

MC?M

AUDREY G. FLEISSIGY
UNITED STATES DISTRICT JUDGE

Dated on this 7 day of June, 2016



