Faries v. Colvin Doc. 17

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI

SOUTHEASTERN DIVISION

MARIA FARIES,
Plaintiff,

V. CaseNo. 1:15CV00144AGF

~— e N

CAROLYN COLVIN,
Acting Commissioner of Social Security, )

)
)

Defendant.

MEMORANDUM AND ORDER

This action is before this Court for judicial review of the final decision of the
Commissioner of Social Security finding thaaiRtiff Maria Faries was not disabled, and,
thus, not entitled to disability insurance benefitsler Title Il of the Social Security Act,
42 U.S.C. 88 401, et seq., or supplementalisty income (“SSI”)under Title XVI of the
Social Security Act, 42 U.6. 88 1381, et seq. Forghmeasons set forth below, the
decision of the Commissioner will be revetlsand the case remanded for further
development of the record.

BACKGROUND

Plaintiff, who was born on January 18, 19@geviously filed an application for
disability insurance benefits @ctober 27, 2009. By deamsi dated August 10, 2011, an
Administrative Law Judge (“ALJ”) awardedckosed period of disability from May 25,
2007 (her last day of work), through April 38009, due to surgenn her back (L4-5 and

L5-S1 diskogram on June 11, 2007, lumivgrelogram on June 19, 2007, and L4-5 and
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L5-S1 posterior lumbanterbody fusion on Julg2, 2007), wrists (bilaral carpal tunnel
release surgeries in January 2008, and reaariste surgery for a broken left wrist in May
and August 2008), and left shoulder (reductidenmal fixation surgery on July 25, 2008).
The ALJ found that beginning May 1, 2009,ahgh the date of the decision, Plaintiff was
able to perform substantialigéul activity. (Tr. 54-65.)

Plaintiff filed her current applicatiorfer benefits on April 5, 2012, alleging a
disability onset date of February 6, 2088¢ to surgery on her tig wrists, and left
shoulder. After Plaintiff's applications were dezd at the initial administrative level, she
requested a hearing beforeAn). Such a hearing wasldeon December 5, 2013, at
which Plaintiff and a vocational expert (“VEt@stified. By decision dated March 13,
2014, the ALJ found that PHiff suffered from the sevelimpairment of degenerative
disc disease of the lumbarisg with status post fusion, but that she had the residual
functional capacity (“RFC”) to perform the fullirge of sedentary worknd in light of her
vocational factors (age, education, and wexkerience) was not disabled under the
Commissioner’s Medical-Vocational Guideling&uidelines”) found at 20 C.F.R. Pt.
404, Subpart P, Appendix2.Plaintiff's request for review by the Appeals Council of the

Social Security Administration was denied amd 11, 2015. Plairftihas thus exhausted

1 Plaintiff also alleged that she suffered from headaches, and the record suggests that
she experienced depression intétemtly. But the only issuasised by Plaintiff in this

action relate to the ALJ’s assessment of Rlfmphysical capacity, and so the Court will
limit its discussion to matters relevaatPlaintiff’'s physical restrictions.

2 The Guidelines are fact-based generalizatadwut the availabilityf jobs for people

of varying vocational factors, with diffing degrees of exertional impairment.
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all administrative remedies, and the ALJ's dean stands as the final agency action now
under review.

Plaintiff argues that the record does spport the finding that she can perform the
full range of sedentary work, dmore specifically, that the AlL.erred by failing to afford
proper weight to the opinion of tle®nsultative examiner, Chul Kim, M.D.

Plaintiff's Function Report

On her Function Report completed omdu, 2012, in connection with her
applications for disability benefits, Plaintgtated that she did fgtty much nothing.”
She did not go anywhere, preferring to be bdiy herself and watch TV. She represented
that with the help of her husband, she watdde for “kids on weadnds when we have”
them, as well as for her dogs. She usuatié/“anything quick, usually frozen,” and
cooked meals only about twice a month, agaith the help of her husband. She had
difficulty sleeping and some difficulty bathing. With respect to housework, she would
“throw clothes in the washer/dryer,” andstie did do any cleaning, it would take a long
time as she had to sit dovinrequently. She did not rendver driver license when it
expired in 2009, because stgerienced too much anxiathen she drove. She did not
shop, had no hobbies, did restgage in any social activitieyd was “grouchy” because of
her pain. (Tr. 194-203.)

Medical Record

Plaintiff presented to a family clinic ddctober 3, 2011, wittow back pain. An

MRI performed on November 1Q011, showed mild scokts and no recurrent disc
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herniations. Plaintiff returnei the clinic for left shouldepain on November 17, 2011,
at which time an x-ray of the left shouldgrowed mild widening of the acromioclavicular
joint space. (Tr.234.) On December 22, 2Cdrid January 5, 2012, Plaintiff received
cortisone injections on her leshoulder. (Tr. 234, 259.) On March 14, 2012, Plaintiff
underwent a distal clavicle resection (“Mwrd” procedure) of hdeft shoulder which
she injured in a fall. (Tr. 253-54.)

The record includes treatment notesm@afrom April 5, 2012, from a pain clinic
where Plaintiff was seen for management of pain primarily asedomth her lumbar
condition (degenerative intervertebral disc disorders). Afni 5, 2012,she received a
facet joint injection for diagnostic and paglief purposes, and dhpril 26, 2012, she
reported a 50% reduction in Hew back pain. She reportedipan another spinal area,
however, and her preggtion for Zanaflex (a muscle relaxer), which had run out the
previous week, was renewed. On Septam@Be 2012, her 15-day prescriptions for
Gabapentin (used to treat nerve pain) and biyallon (a narcotic pain medication) were
renewed for 30 days. Thesegpcriptions continued to ben@wed on Plaintiff's periodic
visits to the pain cliniand were among Plaintiff’'s mexditions on the date of the
evidentiary hearing. In adtbn, she received nine lumbeapidural steroid injections
during this period for pain, which Plaintiiéported was mild to oderate but sometimes
severe, aggravated by phyaiactivity, and relieved by changing positions, rest, and
medications. (Tr. 269-316.) For example, a lumbar epidural was administered on

September 25, 2013, approximately two amél months before the hearing. The
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physician’s report stated that Plaintiff'sipdailed to respond to three months of
“conservative management” oftgent education, physical tregsy, and non-steroidal pain
medication, and that test results were consistéth facet pain. (Tr. 314-16.) Medical
notes during this time reported normal gait.

Meanwhile, an MRI of Plainti's lumbar, cervical, and thoracic spines on July 15,
2013, showed a mild disc bulge at L3-L4, &5dS1, with possible impingement of the left
L3 nerve root; minimal desiccation in the cealispine; and a normal thoracic spine. An
MRI of Plaintiff's neck on the same day shedvminimal disc desiccation in the cervical
spine.

Evidentiary Hearing of December 5, 2013 (Tr. 26-49)

Plaintiff testified that shived with her spouse and 14greold daughter. Plaintiff
completed ninth grade, and later received®ED. She worked aan auto welder for
approximately 10 years until 2008hen she quit. Prior tihat, Plaintiff worked as a
packer in a meat packing facilignd as a “set-up operator” at a tool company. Plaintiff
testified that her back surgery was “not a &ssc’ She testified that she could lift about
10 pounds, and could “danger than [she] could stand,” wh she could do for only about
15 or 20 minutes before it became too painf@he was taking pain medications but still
experienced pain. She also reported that lgsrdave out once or twice every two to three
days, causing her to fall, but she did not reffugt to her doctor nattid she use a cane.
Plaintiff testified that on a typical day, siweuld spend most of the time on the couch.

Her husband did the shopping and most effibusework and cooking. Her medications
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made her drowsy and she had to lie downattlevice a day for 30 minutes to two hours.

The VE testified that Plaintiff's past wovkas classified variously as light, medium,
and semi-skilled. The ALJ asked the VE $s@me a person of Plaintiff's age, education,
and work experience, whamuld do sedentary workbut would require a sit/stand option
and would not be able to stand for more th&ro 20 minutes at a time. The VE testified
that no jobs would be availabto such an individual.

Post-hearing Evidence- Dr. Kim’s Opinion

On January 8, 2014, following a cohative examination of Plaintiff, Dr. Kim
prepared a narrative report and a checkedical Source Statement (“MSS”) of
Plaintiff's physical ability todo work-related activities. In#vreport, Dr. Kim stated that
Plaintiff still had a prominent bone at her Isftoulder, and had pé&tent pain across the
lower back radiating to her left leg thausad weakness and falls. Dr. Kim also stated
that Plaintiff had left shoulder and left neck pain. On exanonaPlaintiff's left
shoulder had a mild degree of limited rangenation, with pain. Bilateral flexion of the
lumbar spine to 20 degrees sad lower back pain, and Ri#ff had difficulty standing up
from sitting. Plaintiff's pain medicationsadluded Tramadol (used toeat moderate to

severe pain) three times a day, Percocet(@otia used to treat severe pain) every six

¥ Sedentary work involves sitij for a total of six hoursna standing and walking for a

total of two hours in an eight-hour workddgting no more than 10 pounds at a time and
occasionally lifting or carryingdhter articles. The sittinggeairement allows for normal
breaks, including lurtg at two hour intervals. The e to alternate between sitting and
standing more frequently than every two owould erode the occupational base for a full
range of sedentary work. 20 C.F.R. 8 AB47(a); Social Security Ruling (“SSR”) 85—
15, 1985 WL 56857; an8SR 96—9p, 1996 WL 374185.
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hours as needed, and Gabapentiedtiimes a day. (Tr. 381-85.)

On the MSS, Dr. Kim indicated thRtaintiff could lift up to 20 pounds
occasionally, 10 pounds frequently, and neverentiban 20 pounds; g up to 10 pounds
occasionally and never carry nedhan 10 pounds; withouttarruption, sit for 30 minutes,
stand for 20 minutes, and walk for 15 minutesameight-hour workday, sit for a total of
three hours, stand for a total of 30 minutes] walk for a total of 30 minutes (and lying
down for the remainder of the eight-hournkaay); occasionally reach overhead, handle,
finger, feel, push/pull, and opeedbot pedals; frequently reackher than overhead; never
climb ladders or scaffolds, crouch or knesig occasionally climb stairs and ramps,
balance, and stoop. Dr. Kim opined that éhizmitations had lasted or would last for 12
consecutive months. (Tr. 386-93.)

ALJ’s Decision of March 13, 2014 (Tr. 10-19)

The ALJ found that Plaintiff $tered from the “severe impairmefief
degenerative disc disease of the lumbar spittestatus post fusion The ALJ found that
Plaintiff's “remote history” of bilateral carpéiinnel syndrome andfteshoulder pain were
not severe as they were effectively trediggost-surgical pain management, and Plaintiff
did not seek other significant treatment for either.

The ALJ determined thato impairment or combination of impairments met or

equaled the severity of one of the deerdisabling impairments listed in the

4  A“severe impairment” is defined inglregulations as “any impairment or
combination of impairments which significantlgnits [a claimant’s] physical or mental
ability to do basic wik activities.” 20 C.F.R. § 404.1520(c).

7



Commissioner’s regulations, and that while ®i#i could not performher past relevant
work, she retained the RFC perform the full range of sentary work. The ALJ found
that Plaintiff's allegations tthe contrary were not credibl@espite her good work history
prior to the alleged onset date. Citing to Rtifiis June 1, 201Function Report, the ALJ
stated that Plaintiff's dailgctivities were inconsistent wither allegations of disabling
limitations, as she was able “to essentililtg and function independently, provide care
for her child and pet, prepare meals, andgom light household work.” The ALJ also
pointed to Plaintiff's “minimabr conservative treatment” foer low back pain, and stated
that there was no evidenceatiPlaintiff's prescribed niBcations were not generally
effective. He noted that physical examioas revealed that Plaintiff had a normal gait
and was able to ambulate independently, aacbisence of muscle atrophy, spasms, or
weakness.

The ALJ assigned “little weight” to DKim’s opinion, finding that it was not
consistent with the objective medical exde, Plaintiff's history of “conservative
treatment,” the absence of neuromusculamoatmalities on physicaxamination, and the
lumbar spine MRI. Further, ¢hALJ stated that Dr. Kim’epinion seemed to be based
primarily on Plaintiff's subjective complatis, rather than on independent medical
findings. Applying the Guidelines (Ruk91.28 — younger indidual, high school
education, semiskilled/skills not transferableg ALJ found that Plaintiff was not

disabled.



Arguments of the Parties

Plaintiff argues that that the ALJ erred byifg to give proper weight to Dr. Kim’s
opinion, which was the only megdil opinion of record that iictly addressed Plaintiff's
ability to perform work-related sks. Plaintiff contends th&r. Kim’s opinion was not at
odds with any treatingource—because no treating source offered an opinion on Plaintiff's
abilities to perform in the workate. Plaintiff further argues that the record as a whole
did not support the ALJ’s findg that Plaintiff could performa full range of sedentary
work, and that the ALJ erred in failing to inde a sit/stand option the RFC, as well as
limitations based on Plaintiff's carpalrnel syndrome anshoulder injury.

Defendant responds thatetALJ properly assessed thaaintiff's carpal tunnel and
left shoulder conditions were neg¢vere, as the record indied that these conditions were
effectively treated by post-surgical pamanagement, and required no significant
additional treatment. Defendant argues thatAhJ gave valid reasons for finding that
Plaintiff was not fully credibl&, and that the RFC deternaition is supported by the
record. Defendant maintainsatithe ALJ did not err inssigning Dr. Kim’s opinion little
weight because Dr. Kim conducted only a ngxamination of Plaintiff. Because the
ALJ properly discounted Dr. Kim’s opinion sfgnificant non-exertional limitations, the
ALJ was justified, according to Defendantyalying on the Guidelinet® determine that

Plaintiff was not disabled.

5 Defendant also notes Plaintiff's failuredomply with medicalnstructions to stop
smoking, but the ALJ did not mention this fact, mauld this fact be relevant to the issues
in the case.
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DISCUSSION

Standard of Review anl Statutory Framework

In reviewing the denial of Social Securitisability benefits, a court must review
the entire administrative recotd determine whether the ALJ’s findings are supported by
substantial evidence oneliecord as a wholeJohnson v. Astrue, 628 F.3d 991, 992 (8th
Cir. 2011) (citation omitted). The court “may mewverse . . . merely because substantial
evidence would support a conyaoutcome. Substantiavidence is that which a
reasonable mind might accept as adeq to support a conclusion.l'd. (citations
omitted). A reviewing court “must consider evidemthat both supports and detracts from
the ALJ’s decision. |If, after review, [the cofinds] it possible taraw two inconsistent
positions from the evidence and one of thpssitions represents the Commissioner’s
findings, [the court] must affirrthe decision of the Commissioner.Chaney v. Colvin,

812 F.3d 672, 676 (8th Cir. 2016). Put dmotway, a court should “disturb the ALJ’'s
decision only if it falls outside &havailable zone of choice.Papesh v. Colvin, 786 F.3d
1126, 1131 (8th Cir. 2A®) (citation omitted).

To be entitled to benefits, a claimant mdsmonstrate an inability to engage in
substantial gainful activity wbh exists in the national eaomy, by reason of a medically
determinable impairment which has lasted or can be expected to last for not less than 12
months. 42 U.S.C. § 423(d)(1)(A). @Commissioner has promulgated regulations,
found at 20 C.F.R. § 404.1520, establisharfgye-step sequential evaluation process to

determine disability. The Commissioner begby deciding whether the claimant is
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engaged in substantial gainful activityf not, the Commissioner decides whether the
claimant has a severe impairment or comtoamaof impairments. If the impairment or
combination of impairments is sevened meets the duration requirement, the
Commissioner determines at step three whidtieclaimant’s impairment meets or is
equal to one of the deemed-disablingpamments listed in the Commissioner’s
regulations. If not, the Commissioner asks ep $our whether the claimant has the RFC
to perform his past relevant work. “Becawaselaimant’s RFC is a medical question, an
ALJ’s assessment of it must be supporteddaye medical evidenad the claimant’'s
ability to function in the workplace. Hower, there is no requineent that an RFC
finding be supported by specific medical opinion.” Hendey v. Colvin, _ F.3d,
2016 WL 3878219, at3 (8th Cir. 2016).

If the claimant cannot perform her past rel@waork, the burdenf proof shifts at
step five to the Commissioner to demonstrase the claimant retasnthe RFC to perform
work that is available in the national econoamd that is consistent with the claimant’s
vocational factors — age, education, and work experiettaverson v. Astrue, 600 F.3d
922, 929 (8th Cir. 2010).When nonexertional limitatiorsuch as pain do not
significantly affect a claimant’s ability to perfa the full range of work in a particular
category of work (medium, light, and sedman) listed in the regulations, the ALJ may

carry this burden by referring to the Medisé@cational Guidelines; when a claimant

cannot perform the full range wafork in a particular category due to nonexertional
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impairments, the ALJ must produce testimonyayE or other similar evidence to meet
the step five burden.Baker v. Barnhart, 457 F.3d 882, 894 (8th Cir. 2006).

Weight Afforded to Dr. Kim’s Opinion and ALJ's RFC Assessment

The Commissioner’s regulations provide tgaherally more weight is to be given
to a treating physician, and to an examgnsource than a non-examining source. 20
C.F.R. 8 404.1527(d)(1). Dr. Kim was rfelaintiff’s treating physician but he did
examine Plaintiff. The reasons given by &ie] for discounting Dr. Kim’s opinion with
regard to Plaintiff's physical limitations an®t persuasive. The Court sees no basis to
believe that Dr. Kim did not base his opiniarsthe physical examination he conducted.
Furthermore, it can hardly beiddhat treatment for Plaintiff's lower back pain has been
“conservative” since her lumbar surgerias,the recordhows she was administered
numerous epidural injections. And the paiadications that have been prescribed
continually were quite strong. Throughdlé period after her lumbar surgeries, no
medical source suggested that Plaintiff waaggerating her pain or malingering.

Furthermore, the ALJ's reliance onakitiff's daily activities as a basis for
discrediting her allegations is problematic. Nowhere in the record does it say that Plaintiff
cooked regularly or evenahshe lived independently thout her husband’s help.
The Court also agrees withaitiff that the RFC assessment is not based on sufficient
medical evidence. Althouglas noted above, there m requirement that an RFC

assessment be supportedalgpecific medical opiniotjensley, 2016 WL 3878219, at *3,
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here aside from the medical record showingqgugkcally that Plaintiff had a normal gait,
there is scant medical evidence that Plaintiff can perform theahge of sedentary work.
In light of these issuesith the ALJ’s opinion, coupled with the VE’s testimony at
the hearing that an individualith Plaintiff's profile whorequired a sit/stand option to do
sedentary work would not be employable, tase comes close b@ing one in which a
remand with directions to award Plaintiffrizdits would be appropriate. However, the
Court will take the more cautious approachiehanding the case for further proceedings.
See, e.g., Buckner v. Apfel, 213 F.3d 1006, 1011 (8th Cir. 2000) (explaining that ordinarily,
when a reviewing court concludes that a deaf disability benefits was improper, the
court, out of “abundant deference to fiel,” should remand # case for further
administrative proceedings; remand with instruction to award beisedippropriate “only
if the record overwhelmingly supports sugfinding”). On remand, the ALJ shall
reconsider Dr. Kim’s opinioand/or obtain the opinion of@nsulting medical source on
Plaintiff's ability to dowork related activities, and if nessary, obtain the testimony of a
VE on jobs that might be auable for an individual like Plaintiff, based on a new RFC
assessment.

CONCLUSION

Accordingly,
IT IS HEREBY ORDERED that the decision of the Commissioner is

REVERSED and the case REMANDED for further proceedings.
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A separate Judgment shall accamy this Memorandum and Order.

AUDREY G. FLEISSIG_}
UNITED STATES DISTRICT JUDGE

Dated this 28th day of September, 2016.
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