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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF MISSOURI
SOUTHEASTERN DIVISION

JAMES ANDREW ARENDER, )
Petitioner, ) )
V. )) No. 1:15-cv-00153-AGF
UNITED STATES OF AMERICA, ))
Respondent. : )

MEMORANDUM AND ORDER

This matter is before the Court Betitioner James Andrew Arender’s motion
filed under 28 U.S.C. § 2255 to vacatd,&sde, or correct his sentence, based on
Johnson v. United Sates, 135 S. Ct. 2551 (2015)lohnson held that the residual clause
of the Armed Career Criminal Act (“ACCH 18 U.S.C. 8§ 924(e), is unconstitutionally
vague! The government opposes Petitioner’s motion and arguedotirsbn does not
affect Petitioner’s sentence because Petitism@ior convictions do not fall under the

ACCA's residual clause. The Court agreesl will therefore deny Petitioner’'s motion.

! The ACCA imposes an ineased prison term upon a criminal defendant convicted

of being a felon in possession of a firearithat defendant has had three or more
previous convictions for a “violent felonyd’ term defined to include any felony that
“involves conduct that presents a serious pidénisk of physical injury to another.” 18
U.S.C. 8§ 924(e)(2)(B)(ii). Thisatch-all part of the definition of a violent felony has
come to be known as the 82's “residual clause.”
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BACKGROUND

On June 4, 2013, Petitionerepl guilty to being a felom possession of a firearm,
in violation of 18 U.S.C. § 922(g)(1). #&f the plea, the UniteStates Probation Office
issued a presentence investigation rep@SR”), which stated that Petitioner had the
following prior felony cawvictions for offenses qualifyings violent felonies under the
ACCA: (1) aggravated burglary in Terssee in 2003, (2) aggrated assault in
Tennessee in 2006, and (3) second-degredamyrig Missouri in 2008. On October 10,
2013, Petitioner filed an objection to theRB$ontending that his Tennessee conviction
for aggravated assault was not alent felony under the ACCA.

On October 22, 2013, following a senting hearing, the Court overruled
Petitioner’s objection, adopted the PSR, aedtenced Petitioner as an armed career
criminal to 180 months in prison and a twayérm of supervisecklease. Petitioner
appealed, and on June 2012, the Eighth Circuit affimed, holding that Petitioner’s
Tennessee aggravated assault convictionamaslent felony under the ACCA because it
“ha[d] as an element the threatened ugehysical force against another person, capable
of causing pain or injury.’'United Satesv. Arender, 560 F. App’x 648, 649 (8th Cir.
2014).

Petitioner now moves to vacate, set asieorrect his sentence, arguing that, in
light of Johnson, his prior convictions for Tenness aggravated burglary and Missouri

second-degree burglary no longer qualifypeedicate offenses under the ACEA.

2 Petitioner concedes that, under the binding preced&htitdd States v. Sykes,

844 F.3d 712 (8th Cir. 2016), discussed irrengetail below, his Missouri conviction for
2



Petitioner does not challenge the classiftcaof his Tennessee aggravated assault
conviction as a predicate offense under theCAC The government responds that both
burglary convictions remain eient felonies under a different clause of the ACCA—the
“enumerated offenses clais—which was unaffected hjohnson.’

DISCUSSION

In order to prevail on a § 2255 motion involving an ACCA conviction, “the
movant carries the burden of showingttthe Government did not prove by a

preponderance of the evidence that his conviction fell under the ACGAéns v.

second-degree burglary of ailbling would qualify as a mdicate offense under the
ACCA,; but Petitioner continues to assert&igument to the contrary to preserve the
issue for appeal.
3 The government also argues that Retgr’'s § 2255 motion veanot filed within
the one-year limitation period set forth in § 2255(f). The government acknowledges that
if Petitioner’'s motion asserts a claim basedl@mson, it would be timely under
§ 2255(f)(3), permitting motions to be filed withone year of “thelate on which the
right asserted was initially recognized by th@i®me Court, if thatight has been newly
recognized by the Supreme Court and madeaetively applicable to cases on collateral
review.” However, the government argueattRetitioner’'s motion isot truly based on
Johnson, but is instead based on twdet Supreme Court decisionBgscamps v.
United Sates, 133 S. Ct. 2276 (2013), aiMhthisv. United Sates, 136 S. Ct. 2243
(2016), which did not regmize a new right.

Courts within this District haveniformly rejectedhis argument.See Redd v.
United Sates, No. 4:16-CV-1665 CAS2017 WL 633850at *3 (E.D. Mo. Feb. 16,
2017) (collecting casedut see United Satesv. Sonczalla, No. CR 07-18{RHK), 2016
WL 4771064, at *2 (D. Minn. Sept. 12026 (holding that a § 2255 motion was not
timely under 8§ 2255(f)(3) because the movantthis argument [did] not raise a claim
based on a right newly recognized by $hgpreme Court and made retroactively
applicable on collateral review”Rather than addressing the timeliness argument in
detail, the Court will proceed to addsethe merits of Petitioner’s claimSee English v.
United Sates, 840 F.3d 957, 958 (8th Cir. 201@)plding that § 2255’s one-year
limitations period is not jurisdictionalJ;russell v. Bowersox, 447 F.3d 588, 590 (8th Cir.
2006) (holding that a court may disregardoa-jurisdictional statute of limitations issue
in the interest of judicial economy).



United Sates, No. 4:16-CV-1143 CAR2016 WL 7242162, at *2E.D. Mo. Dec. 15,
2016) (citations omitted).

As noted above, the ACCA increases the prison term for a person convicted of
being a felon in possession of a firearm iolation of 18 U.S.C. § 922(g), to a minimum
of 15 years in prison if the person hasl llaree or more previous convictions for a
“violent felony.” 18 U.SC. § 924(e)(1). The ACCA diees “violent felony” as:

any crime punishable by imprisonmdat a term exceedg one year . . .
that—

(1) has as an element the use, attmmpuse, or threatened use of
physical force against the person of another; or

(i) is burglary, arson, or extortionnvolves use of explosives, or
otherwise involves conduct that presents a serious potential risk of
physical injury to another][.]

18 U.S.C. § 924(e)(2)(Bemphasis added).

The italicized language is theg§idual clause” invalidated phnson, in a rule
that applies retroactively twases on collateral reviewVelch v. United States, 136 S. Ct.
1257, 1268 (2016). Buhe remaining clauses, includisgbsection (i) (the “elements
clause”) and the first part of subsection (ifje “enumerated offemrs clause”) are still
effective. Johnson, 135 S. Ct. at 2563 (“Today’s decision does not call into question
application of the [ACCA] to the four enwarated offenses, or the remainder of the
[ACCA's] definition of a violent felony.”).

To determine whether a prior burglamgnviction is a violent felony under the

ACCA’s enumerated offenses clause, coartsst apply the “categorical approach.”

Mathis, 136 S. Ct. at 2247-48. Specificalbgurts must compatée elements of the
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statute under which the criminal defendanswanvicted with the “gneric” definition of
burglary set forth iMaylor v. United States, 495 U.S. 575, 598-99 (1990Rescamps,
133 S. Ct. at 2283Taylor defines “generic” burglary dan unlawful or unprivileged
entry into, or remaining in, a bding or other structure, witlntent to commit a crime.”
Taylor, 495 U.S. at 598. “[I]f the crime of cormtion covers any moreonduct than the
generic offense, then it is not an ACCA ‘burglary’—even if the defendant’s actual
conduct (i.e., the facts of tleeime) fits within the gemé offense’s boundaries.”
Mathis, 136 S. Ct. at 2248.

Many state burglary statutes are phraaégtnatively, with some alternatives
defined more broadly than gereburglary. Courts faced with such an over-inclusive
statute must first decide whether thatste is divisible. To do thisMathis explained
that . . . the court must detdma whether the listed alternadiy are elements of different
crimes or factual means of satisfyiagingle element of a single crimeJnited Satesv.
McArthur, No. 14-3335, 201WL 744032, at *6-*7 (8th CirFeb. 23, 2017). “Elements
are the things the prosecution must proveustain a conviction,” whereas “[m]eans are
how a given defendant actually perpetrated the crirbaited Statesv. Lamb, 847 F.3d
928, 931 (8th Cir. 2017) (citinglathis, 136 S. Ct. at 2248, 2251). “To distinguish
between elements and means, federakseirig courts should look at authoritative
sources of state law such as a state coursida that definitively answers the question,
or the statute’s text,” and “[i]f necessaryettourt may peek at the record of the prior

conviction, but only to determenif the statutory alternatives are elements or meduis.”



If the alternatives are elements, the statutéivisible,” and the court may apply a
“modified categorical approaghby which the court should &view the record materials
to discover which of the enwerated alternatives playedpart in the defendant’s prior
conviction, and then compareatrelement (along with all loers) to those of the generic
crime.” Mathis, 136 S. Ct. at 2256. Bif the alternatives are raas, then the statute is
indivisible, and the court is limited to the egbrical approach, “looking to the elements
of the offense as defined in the statute afwiction rather than to the facts underlying the
conviction.” United Statesv. Parrow, 844 F.3d 801, 802 (8th Cir. 2016).

At issue inMathiswas lowa'’s burglary statute, whicriminalized burglary of an
“occupied structure,” defined in a separséetion of the statute as “any building,
structure, . . ., land, water or air vebicbr similar place adapted for overnight
accommodation of persons, orcapied by persons for thmirpose of carrying business
or other activity therein, or for the storagiesafekeeping of anything of value, . . .
whether or not a person is actuallggent.” lowa Code § 702.12 (cited Mathis, 136
S. Ct. at 2250). The Supreme Court was prily concerned with whether this statute
was divisible, and concluded that it was hetause it listedtarnative means of
satisfying “a single locational elementdther than alternative elementdathis, 136 S.

Ct. at 2251. But the Supreme Court alsorfd, and all parties agreed, that the lowa
statute’s inclusion of landyater or air vehicles covetenore conduct than generic

burglary. Id. at 2251.



Missouri Second-Degree Burglary

As the government correctly notes asdPetitioner acknowledges, the Court is
bound by the Eighth Circuit’s recent decisiorUinited States v. Sykes, 844 F.3d 712 (8th
Cir. 2016), which forecloses Petitioner’s amgent with respect to his Missouri second-
degree burglary conviction. Under Missiolaw, “[a] person conmits the crime of
burglary in the second degree when hevikimgly enters unlawfully or knowingly
remains unlawfully in d&uilding or inhabitable structufer the purpose of committing a
crime therein.” Mo. RevStat. § 569.170.1. I8ykes, the Eighth Circuit found that this
statute is divisible as to location oktburglary because it éotains at least two
alternative elements: burglaigf a building’ and burglary ofan inhabitable structure,™
and it is therefore appropriate to apply thedified categorical ggoach to determine
which alternative elementétpast conviction fell undeiSykes, 844 F.3d at 715. The
Eighth Circuit held that #nalternative of “[s]Jecond-degree burglary of a building
conforms to the elements ofjaneric burglary promulgated iraylor,” and a past
conviction under this alternative qualifias a violent felony under the ACCA’s
enumerated offenses claudd. Applying the modified categorical approach here, it is
undisputed that Petitioner’s Missouri secoradpeee burglary conviion was for burglary

of a building. Therefore, this convictigualifies as a violent felony under the ACCA.

Tennessee Aqaravated Burglary

Petitioner'sTennesseaggravatedburglaryconviction presents a closer question,

but the Court concludes that this convictitou, is a violent felony under the ACCA'’s



enumerated offenses cladsélnder Tennessee law, “[a]lggeded burglary is burglary of
a habitation as defined in 88 39-14-401 and 39-14-402.” Tenn. Code Ann.
§ 39-14-403.

Section 401, the “Definitions” sectiaf the Tennessee statute, defines
“habitation” as follows:

(1) “Habitation”:

(A) Means any structure, including burnds, module units, mobile homes,
trailers, and tents, which is dgeed or adapted for the overnight
accommodation of persons;

(B) Includes a self-propelled vehicleathis designed or adapted for the
overnight accommodation of personsdas actually occupied at the
time of initial entryby the defendant; and

(C) Includes each separately secured @uped portion othe structure or
vehicle and each structure appuden to or connected with the
structure or vehicle[.]

Tenn. Code Ann. § 39-14-401(1).

Section 402 is Tennessee’s geneéraplary statute, which provides:

(a) A person commits burglary who, wadht the effectiveconsent of the
property owner:

(1) Enters a building other than a Iitakion (or any portion thereof) not
open to the public, witmtent to commit a felay, theft or assault;

(2) Remains concealed, witheghntent to commit a felony, theft or assault,
in a building;

4 As the parties note, the Sixth Circwithose jurisdiction includes Tennessee, has

agreed to consider, en bamd)ether Tennessee aggravated burglary is a violent felony
under the ACCA posiehnson and postMathis. See United Satesv. Stitt, 646 F. App’x
454 (6th Cir. 2016). But thiSourt granted Petitioner’s requéstexpedite resolution of
his § 2255 motion withowvaiting for a decision iistitt.
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(3) Enters a building and commits or atigts to commit a felony, theft or
assault; or

(4) Enters any freight or passenger car, automobile, truck, trailer, boat,
airplane or other motor vehicle withtent to commit a felony, theft or
assault or commits or attemptsctlmammit a felony, thft or assault.
Tenn. Code Ann. § 39-14-402(a).

Interpreting these statutdbe Tennessee Supreme Court has consistently defined
aggravated burglary as “entegi a habitation without the ower’'s effective consent and
with the intent to commit a felony.Sate v. Langford, 994 S.W.2d 126, 129 (Tenn.

1999). Aggravated bulayy under 8§ 403 is a Class Qdry; burglary under § 402(a)(1),
(2), or (3) is a Class D felony; and burgiamder 8 402(a)(4) ia Class E felonyld. 88
39-14-402, 39-14-403.

Petitioner argues that the definition“dabitation” incoporated into the
Tennessee aggravated burglary statute ivisitlle, setting forth factual means by which
the single locational element of “habitatiomay be proven. Therefore, Petitioner
argues, the Court must apply the categorical approach. Under that approach, Petitioner
argues that the statutory definition of ftabon does not confan to the locational
element of generic loglary set forth irTfaylor because it “criminalizes entry into tents
and vehicles in addition to . . . ‘buitdys and structures."ECF No. 17 at 6.

Using the tools suggestedMuathis, the Court agrees that 8 401(1)’s definition of
“habitation” appears to be indivisible. Althgiuthe parties have not cited, and the Court

has not found, any Tennessee cases explaiftiressing this issue, as discussed above,

the Tennessee Supreme Court has consisteatiged the crime of aggravated burglary



to include the locational eleant of “habitation,” without suggesting that a jury need
agree on the type of habitation burglédoreover, the fact that the definition of
“habitation” is contained in a separatdidiéonal section othe Tennessee criminal
statutes, rather than a section stating ainahoffense, supports the conclusion that
“habitation” is the element of the crimendathe non-exhaustive list of locations in
8 401(1) merely contains the factual mebypsvhich the element may be satisfiegke
United Sates v. Headbird, 832 F.3d 844, 849 (8th CR016) (“The fact that the
definition of ‘dangerous weapon’ is contaihi@ a separate section of the Minnesota
criminal statutes provides textual suppor the conclusion that ‘with a dangerous
weapon’ is intended as an element of thmerand that the list of dangerous weapons
contains means by which thelement may be committed.”) (citation omitted). Finally, a
“peek” at the record of Ri@oner’s prior convictions, asummarized in the PSR in
Petitioner’s criminal case, reveals that Petiéowas convicted of unlawfully entering a
“habitation” without spedying the type of habitation, suggting that the particular type
of habitation was not a required elemetnited Satesv. Arender, No. 1:12-cr-00111-
AGF, ECF No. 46 at 8 (€. 15, 2013).

But treating the definition of “habitatiords indivisible simply means that the
Court must apply the categorical approachdtermine whether the statutory definition
conforms to the generic definition of bungla And the Eighth CGtuit, applying the
categorical approach, has held that Tenreeaggravated burglaynder § 403 “qualifies
as a generic burglary offense andasegorically a violent felony.” United States v.

Pledge, 821 F.3d 1035, 1037 (8€ir. 2016) (emphasis addedgrt. denied, 137 S. Ct.
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258 (Oct. 3, 2016). The Eighth Quit cited the Sixth Circuit cas&nited Satesv.

Priddy, 808 F.3d 676 (6th Cir. 2015), whiakso held “the Tennessee aggravated
burglary statute is a genericrg®n of the crime of burglarydnd a conviction under this
statute is thereforecategorically a violent felony under thACCA'’s enumerated-offense
clause.” Priddy, 808 F.3d at 684 (emphasis added).

As Eighth Circuit preceden®ledge “is controlling [on this Court] until overruled
by [the Eighth Circuit] en banc, by the Supreme Court or by Congr&ssNM. ex rel
L.R. v. Special Sch. Dist. No. 1, 512 F.3d 455, 459 (84@ir. 2008). AlthoughPledge was
decided shortly beforilathis (but afterJohnson), the Court believes th&ledge remains
good law’

As discussed abov®athiswas primarily concerned witthe question of whether
a statute is divisible; the parties agreeMathis that the definition of “occupied
structure” in the lowa burglary statuteisgue covered more gduct than generic
burglary. The definition dfhabitation” incorporated into the Tennessee aggravated
burglary statute may be indivisible, but it da®t sweep as broadly as the lowa burglary
Statute.

Although both statutes reference “vehglehe Tennessee statute is limited to
trailers and mobile homédesigned or adapted ford@tovernight accommodation of
persons,” and to self-propatlevehicles so designed adapted and also “actually

occupied at the time of initi@ntry by the defendant.” hia. Code Ann§ 39-14-401.

5 Indeed, the Supreme Court declinedewaew the Eighth Circuit’s decision in
Pledge several months aftédathis was decided.
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These limitations support tligghth Circuit’'s holding irPledge that the Tennessee
aggravated burglary statute conforms t® gieneric burglary definition set forth in
Taylor. See Pledge, 821 F.3d at 103%&ee also United Satesv. Soring, 80 F.3d 1450,
1462 (10th Cir. 1996) (holding that “theasitory elements of burglary of a habitation
under Texas law substantially corresponfifedhe generic elements of burglary
contained inTaylor,” even though “habitation” wadefined to include “vehicles,”
because the statute limited vehicles ceddo those “adapted for the overnight
accommodation of persons”).

Further supporting the conued validity of the Eighth Circuit’'s holding Pledge
Is the fact that, in defining generic burglafaylor intended to “approximatel]” the
Model Penal Code in effect atettime the decision was renderedaylor, 495 U.S. at
598 n.8. The Model Penal Code at thaiie extended to “building[s] or occupied
structure[s],” id., and as other districburts have noted, defidéoccupied structure” as
“any structure, vehicle or place adapteddeernight accommodation persons, or for
carrying on business therein, whethenot a person is actually presentfammonds v.
United Sates, No. 2:05-CR-52-JRG;12017 WL 922678, a3 (E.D. Tenn. Mar. 3,

2017) (quoting Model Penal Co8e221.0 (1990)). Therefore, while there is credible

6 In an unpublished, per curiam ojmin, the Eighth Circuit agreed wigpring and

held that the Texas burglary statute, whickflided burglary as ery into a ‘habitation,’
including a ‘vehicle that isadapted for the overnight@eommodation of persons’. . .
[met] the generic burglary definition.United States v. Wallis, 100 F.3d 960 (8th Cir.
1996) (citingSpring with approval and noting th&pring rejected the argument that
inclusion of “vehicle[s] adapd for the overnight accommodation of persons” rendered
the statute nongeneric).
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contrary authority in other circuifshe Court is bound by ¢hEighth Circuit’s holding
that the Tennessee aggravaterglary statute categorically qualifies as generic burglary.
As a final matter, the Court notes tlader Petitioner filed his motion but before
briefing was complete, the Eigh@ircuit issued an opinion idnited States v. McArthur,
No. 14-3335, 2017 Wz44032 (8th Cir. Feb. 23, 201Which addressed the “intent”
element of generic burglaryAlthough Petitioner does hmake any argument with
respect to the “intent” element of his Tesssee conviction, the Court believes it is
necessary to address becaugeHlghth Circuit stated iMcArthur that its prior holding
in Pledge did not “address[] the question odntemporaneous intent” and tlrhédge
therefore “[did] not establishr@uit precedent on the issueMcArthur, 2017 WL
744032, at *8 n.1.
In McArthur, the Eighth Circuit held that Minnesota’s third-degree burglary
statute, which defined burglaty include “enter[ing] a building without consent and . . .

commit[ing] a felony or gross misdemeanorillin the building,” covered more conduct

! See United States v. White, 836 F.3d 437, 445-46 (4@ir. 2016) (holding that

West Virginia’'s burglary statute, which ertéed to “dwelling houséslefined to include
“vehicle[s] primarily designed for humanlhtation and occupancywvas broader than
generic burglary under the categorical approddhited Satesv. Grisel, 488 F.3d 844,
856 n.5 (9th Cir. 2007) (en be) (holding the same witlespect to an Oregon burglary
statute that was limited to &hicles, booths, boats, and aircraft that are used for human
habitation,” and overruling priddinth Circuit precedent suggting that “non-buildings
adapted for overnight accommodation” wosétisfy the categorical inquiry because
those cases “failed to recognize thaylor jettisoned analyzing thase of an object in
favor of analyzing theature of the object”).

8 McArthur did not limit Pledge’s holding with regardo the definition of
“habitation” in the Tennesseeg@vated burglary statuté&Nor has the Court found any
other Eighth Circit precedent limiting®ledge in this regard.
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than generic burglary becauseid “not require that thdefendant have formed the
intent to commit a crime at the timetbe nonconsensual entry or remaining in” a
building or other structure, daylor required. McArthur, 2017 WL 74432, at *8.

To the extent that the Tennessee agapexV burglary statute incorporates Tenn.
Code Ann. 8§ 39-14-402(a)(3)hich provides that “[aperson commits burglary who,
without the effective @ansent of the property owner . . . [e]nters a building and commits
or attempts to commit a felony, theft @sault,” it appears tsuffer from the same
overbreadth problerh.

However, upon careful review of the statuthe subsections &402(a), including
8 402(a)(3), appear to preseftemative elements of differentimes, rather than factual
means of satisfying a single element of a singi@me. These alternatives are set forth
within the section of the statute that statesdfiense of burglary, rather than a separate
definitional section; are separated by thgudictive “or”; and carry separate felony
classifications.See Headbird, 832 F.3d at 849 (“The Minnesota Legislature’s use of the
term ‘dangerous weapon’ both standing alomé, \&ithin disjunctive lists, also indicates
that it is intended to ban element of a crime.”)Additionally, at least one unpublished

decision of the Tennessee Court of Appatdscribes § 402(a)(1) and § 402(a)(3) as

9 It is questionable whether the Tennessggavated burglary statute, § 403, in fact

incorporates the entirety of the § 402(a) gahkurglary statute, sluding § 402(a)(3).

As discussed above, the Tennessee Sup@oud has generally defined aggravated
burglary to incorporate only § 402(a)(1)’s gntwith intent to commit a felony, theft or
assault.” See Moore v. Sate, 485 S.W.3d 411, 425 (Tenn. 2016) (holding that “the
elements distinguishing [aggravated burglary] from the . . . lesskrdied offenses of
burglary, aggravated criminal trespassj ariminal trespass are (1) entry into a
habitation and (2) intent to commit a felonygfth or assault”). But because 8§ 403 on its
face is not so limited, the Court will assa that 8 403 incorporates 8§ 402(a)(3).
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“different element[s]” ofthe same offenseXate v. Smith, No. W2011-01630-CCA-
R3CD, 2013 WL 37R369, at *7 (Tenn. CrimApp. July 12, 2013).

Therefore, the Court may apply the modifeategorical approach, and look to the
record materials to find that Petitioner weasvicted of “unlawfully, knowingly, and
feloniously enter[ing] the habitation of D.J.cB8.L., without the effective consent of the
property owner . . with the intent to commit a theft or a felony therein.” United Satesv.
Arender, No. 1:12-cr-00111-AGH.CF No. 46 at 8 (Oct. 15, 2013) (emphasis added).
This record confirms that Petitioner's Tessee aggravated burgtaronviction included
a contemporaneous intent element that conéaio the definition of generic burglary.

CONCLUSION

For the reasons set forth above, then€will deny Petitioner's 8 2255 motion.

However, given the rapidly elwing and nuanced law ihis Circuit interpretinglohnson
andMathis, the Court finds that reasonable jusistould find the Court’'s assessment of
Petitioner’s claim regarding his Tennessee agaped burglary conetion debatable.
Thus, the Court will issue him a CertificatEAppealability unde8 U.S.C. § 2253(c)
with respect to that issué&ee Sack v. McDaniel, 529 U.S. 473, 484-85 (2000) (setting
forth the standard for issuirgCertificate of Appealability),angley v. Norris, 465 F.3d
861, 862-63 (8th Cir. 2006) (same).

Accordingly,

IT IS HEREBY ORDERED that Petitioner James Andrew Arender’'s motion

filed under 28 U.S.C. § 2255 to vacaet aside, or correct his sentencBENI ED.
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IT ISFURTHER ORDERED that a Certificate of Apdability shall issue with
respect to Petitioner’s claim regarding iennessee aggravatedglary conviction.

A separate Judgment shall acgmany this Memorandum and Order.

AUDREY G FLEISSIG :
UNITED STATES DISTRICT JDGE
Dated this 3rd day of April, 2017.
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