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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
SOUTHEASTERN DIVISION
THRESA MAE HERREN )
)
Plaintiff, )
)
V. No. 1:15 CV195JMB

)
CAROLYN W. COLVIN, )
Acting Commissioner of Social Security, )
)
)

Defendant.

MEMORANDUM AND ORDER

This action idbefore the Court, pursuanttize Social Security Act (“the Act”), 42 U.S.C.
88 401,et seg. The Actauthorizsjudicial review of the final decision of the Commissioner of
Social Security (the “Commissioner”) denyiR¢aintiff Thresa Mae Herren’application for
Disability Insurance BenefitsAll matters are pending before the undersigdeded States
Magistrate Judgeiith consent of the parties, pursuant to 28 U.S.C. § 638(w. matter is fully
briefed, and for the reasodscussed belovithe Commissionés decisionis affirmed

Procedural History & Summary of Memorandum Decision

On January 31, 201 Plaintiff filed an applicatiorfor Disability Insurance Benefits
("DIB”) underTitle Il of the Act Plaintiff alleged a disability onsettésof September 3@2011.
(Tr. 16)" Plaintiff's claim was denieéhitially on March 26, 2013. 16.) Thereafter Plaintiff
requested a hearing before an Administrative Law Judge (“Adilch washeld onApril 22,
2014 Plaintiff andJanice Hastertn independent¥ocational Expert (“VE”), testifiect the
hearing (Tr. 29) OnMay 20, 2014the ALJ issued a decisi@moncludingthat Plaintiff was not

disabled under the Act. (Tt6-25) The Social Security Administratiodppeals Council denied

L«Tr.” refers to the administrative record filed on behalf of the Conimiss.
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Plaintiff's request for review, leaving the ALJ’s decision as thalfilecision of the
Commissioner in this mattefTr. 1) Plaintiff filed the instant action o@ctober 282015.

(ECF No. 1) Accordingly, Plaintiff has exhausted her adminisgagmedies and the matter is
properly before this Court. Plaintiff has been representedighout all relevant proceedings.

Although the ultimate issue before the Court is whether substavitieinee supports the
Commissioner’s decisio®laintiff's request for judicial reviewasksthe Court to considewo
issues namely

(1) Whether the ALJ erred in resolvirgjlegedinconsistencies among three

source opinionsand consequently, whether the ALJ’s determination of Plaintiff's

Residual Functional Capacity (“RFC”) was supported by substaxidence

and

(2)  Whether the AL&rred in assessing Plaintifitsedibility.

After a thorough review of the record, the Court concludes that theni&sianer’s
decision is supported by substantial evidenthe dfferences between the source opiniaese
adequately explained by the ALJ’s decision. The ALJ’s detetmmmaf Plaintiffs RFC is
supported by the record and the ALJ’s decidairly articulates a basis for that RFC. The ALJ
properly evaluated Pldiff’s credibility and adequately explained the bases for finding

Plaintiff's subjective allegations less than fully credible.

Administrative Record?

General
At the time of her administrative hearing, Plaintiff vidsyears old. Prior to 2013,
Plaintiff had afairly robust work history, having previously worked as a janitor and machine

operator.(Tr. 178 221 Plaintiff represents that she has been disabled since September 30,

2 The undersigned has reviewed and considered the entire administrative @atyd
those portions of the record that are most pertinent to the Cdadision are specifically
summarized and discussed herein.



2011, when shenjured her kneevhile “she was going down some stawgh a buckéand ...
missed a step.” (Tr. 239)

Plaintiff claims she is disabledue tomobility problems mostly related to problems with
her left knee. Plaintiff also reported left arm numbness and aquin@rve in her neck. (Tr.
166) According tdPlaintiff, her injuries prevent her from standing or sitting org periods of
time. (Tr. 173) Plaintif6 2011 knee injuryesuledin two knee surgeriesthe first in
December 2011 and the second in August 2012. Plaintiff returned to workadtsurgery,
but was laid off in 2013. (Tr. 163)

In herFunction Report Adult, Plaintiff listedthe following conditionghat impacther
ability to work lifting, squatting, bending, standing, walking, sitting, kneeling, and stair
climbing. (Tr. 199) Ruintiff represented that “stair climbing puts pressure on my lamel it
hurt[s]. | can only lift about 20 pound[s], and squatting, bendingdstgnor] kneeling makes
my knee hurt. Walking about 1 hour makes my knee swell up and | have tdageit Sitting
about 1 hour make[s] my knee start hurting [and I] have to raise [my]umea pillows and ice
[it] down.” (Id.)

. Medical and Opinion Evidence

A. Dr. James Edwards, M.D.

As noted above, Plaintiff's principle impairment relates to a lefekinjury. Plaintiff's
treating physician for her knee injury was Dr. James Edwards, BeRause Dr. Edwards’
treatment of Plaintiff andlis opinions regarding her abilities are sigeaint considerations in this
case, the undersigned will summarize Dr. Edwards’ treatment recordsiirt@@rovide greater
context to the Court’s decision.

The record indicates that, although Plaintifuirgd her knee on September 3012, her

first visit with Dr. Edwards was on November 7, 2011. (Tr. 239) Plaiefifbrted thashe



missed a step while she was going down stairs with a budkiet. Rlaintiff had a twist injury,
with most of her pain on the medial (inside) part of her left kwéh,a little pain in the anterior
(front) and posterior (back) portions as welld.X X-ray images of Plaintiff's knee showed “a
relatively well aligned joint with no obvious or acute abnornediti with “[w]ell maintained
joint space.” id.) Dr. Edwards orderedn MRI to rule out a medial meniscal tear, and
recommended no squatting or kneeling. (Tr. 2B0@) Edwards indicated that Plaintiff could
return to work, but was limited to no bending, squatting, twisting, celikee (Tr. 279)

Plaintiff had an MRI of her left knee on November 21, 2011 (Tr. 2&ida follow-up
visit with Dr. Edwards on November 28, 2011. At the folopy Plaintiff complained of pain.
Dr. Edwards’s clinical impression was a “high suspicion foredial meniscal tedrand that
Plaintiff “lm]ay have a component of lateral patella compressiodrsyme.” (Tr. 242)As a
result, on December 15, 2011, Dr. Edwards performed arthroscapal lalease surgery on
Plaintiff's left kneecartilage (Tr. 23738, 244) Dr. Edvards indicated that Plaintiff could return
to work, but she was limited to no bending, squatting, twisting, or kigee(iTr. 280)

On December 28, 2011, in Plaintiff's first follewp visit after her knee surgery, Dr.
Edwards noted that Plaintiff needed therapy twice per week for two waaekshat she did not
require any pain medicatior(Tr. 245§ During a followsup appointment on January 17, 2012,
Dr. Edwards noted that, “[o]verall she is doing very welllaififf was continued on physical
therapy, and allowed to return to work with restrictions of “nedding, squatting, or ladder
climbing.” (Tr. 246 282)

Plaintiff returned to Dr. Edwards on January 30, 2012, after she ‘fbelpa (Tr. 248)

Plaintiff was given a corticosteroiépomedol) injection and continued on therapy. Dr.

% The copy of Dr. Edwards’ “Return to Work Record” for December 28, 2011, is of poor
quality. (Tr. 281)



Edwards continued the worklated restrictions of no kneeling, squattitvgisting, or ladder
climbing, and added a lifting restriction of not greater than fiuends. Dr. Edwards
specifically instructed th&Plaintiff shouldnot lift mop buckets. Tr. 248, 283

Plaintiff's next follow-up visit with Dr. Edwards was on February 21, 2012. Dr. Edwards
was concerned that Plaintiff's symptoms were greater than he woeitth lgee at that point.
(Tr. 250) As a result, Dr. Edwards administered another corticosteroid imeda@intiff's
therapy was discontinued but her work restrictions were to remaiffect.eDr. Edwards began
a course of treatment using Naprosyn (an NSAID-iafftammatory drug). 1fl.) During follow
up treatment on March 5, 2012, Dr. Edwards noted that Plaintiffregettito complain of
symptoms “when she is uip Dr. EdwardscontinuedPlaintiff's work restrictions, and returned
her to physical therapy. (Tr. 25Blaintiff returnedo Dr. Edwards n March 26, 2012, still
complaining of pain. (Tr. 252) Dr. Edwards discontinued therapy, cmatiRlaintiff's work
related restrictiongyrdered another MRI, and ordered a bradd.) (

Plaintiff had another MRI of her left ke on April 11, 2012anda follow-up visit with
Dr. Edwards on April 23, 2012. (T254,256) Dr. Edwards noted no evidence of any meniscal
pathology but some evidence of fibros{@.r. 22425) As a result, Plaintiff elected to have Dr.
Edwards perfan an arthroscopic debridentgarocedure on her left knee. (Tr. 3258 the
meantime, Plaintiff received pain medication and her wel&ted restrictionseemained in place.
(Tr. 25667, 286:89)

On August 9, 2012, Dr. Edwards performed an arthroscopggot debridement”
procedure on Plaintiff's left knee. (Tr. 232,268) During a followup visit on August 22,
2012, Plaintiff was “doing fairly well,” but was “non weight bewyi’ Plaintiff was working on
her range of motion and continued on the saumkk restrictions “as far a sedentary only.” (Tr.

270, 290 During follow-up treatment on September 12, 2012, Dr. Edwards noted that Plaintiff



continued to “have some discomfort with extremes.” (Tr. 272) BwaEds recommended
Plaintiff be “fairly agyressive” going forward with exercise therapy, with four weeks of tgerap
threeto-five times per week.Id.) Dr. Edwards continued Plaintiff's wotlelated restrictions
including limiting her to sedentary warkTr. 272, 29) During follow-up treatnent on
September 26, 2012, Dr. Edwards noted Biaintiff was “getting some improvement” but she
alsocontinued to have difficulty and discomfort. Dr. Edwards iomed Plaintiff's therapy and
sedentary workelated restrictions. (Tr. 27292

On Nowember 6, 2012, Plaintiff returned to Dr. Edwards for a follgmappointment. At
that time, Dr. Edwards noted that Plaintiff was “[d]efinitehproving.” Dr. Edwards limited
Plaintiff's physical therapy to avoid exercises that cause pain.27®j.Dr. Edwards also
indicated that he would like to return Plaintiff to work withoutriesons, and see her again in
six weeks. Tr. 276, 293 Plaintiff was to wear a brace when she was “up and aboldt)’ (

Plaintiff returned to Dr. Edwards on Decemi8 2012. Plaintiff reported that she was
doing better, but was having problems with therapy. (Tr. 277) Plaintifatetl that she was
not having problems at workld() Dr. Edwards discontinued physical therapy and placed “[n]o
restriction$ on Plantiff, requesting that she return in five weeks “to make sure that she
continues to improve.”1d.) Dr. Edwards’ Return to Work Record indicates that Plaintiff could
return to work without restrictions. (Tr. 294)

On January 17, 2013, Plaintiff returned to Dr. Edwards for a fellpwisit. Plaintiff
reported intermittent symptoms. (Tr. 278) Dr. Edwards’ notasatelthat he found Plaintiff
had reached “MMI,” and noted that she was “at full duty without restristi’ (Tr. 278, 295

Plaintiff was to take “an occasional anti inflammatory as Y&l migraine medicine for the

“ Based on context, the undersigned construes Dr. Edwards’ “MMI” antatibe an
abbreviation for maximum medical improvement.



knee pain. Otherwise | will see her back on an as needed bddi}.” (

B. Pemiscot MemorialHospital

The administrative record before the Court indicates that Plaintifivesté&reatment at
Pemiscot Memorial Hospital. (Tr. 2&852) On January 28, 2013, Dr. Jim Hazel examined
Plaintiff relative tocervical spine pain. The treatment notes indicate no significant aditgrma
(Tr. 299) Most of the remaining notkem Pemiscot Memorial Hospital relate to Plaintiff's
rehabilitation and physical therapy associated with her left kneeapdisurgeries.See e.q,
301-52)

C. Caruthersville Clinic —Dr. Douglas Fitzwater, M.D.

Apart from her orthopedic treatmenttivDr. Edwards, Plaintiff also received medical
treatment from Dr. Douglas Fitzwater and his clinic. (Tr.-85p These visits generally
concernedoutine medical matters such as influenza@ngunctivitis. Geee.qg, Tr. 357, 359)
On January 28 arfil, 2013, Plaintiff was seen by Dr. Fitzwater due to complaints of hip pai
and an arm numbness problem. (Tr.-B&) Plaintiff was treated withlanited course of
medication without any further intervention noted. (Tr.-864

D. Southeast MissouriHealth Network

Plaintiff also received treatment from providers at Southeasohtisklealth Network-
Portageville, Missouri. (Tr. 3680) Plaintiff was seen for a variety of ailments and conditions,
including ankle pain, wrist issues, sinus problelefs,arm numbness, congesti@djustment
disorder,and back pain. Plaintiff routinely received conservative treatmectt, & a short term
course of medication(ld.)

E. Mid -America Rehab, P.C —Vic Zuccarello

The administrative record includes doments from MidAmerica Rehab, P.C. (Tr. 381

412) These records includetas and forms associated with a Functional Capacity Evaluation



(“FCE”) completed by Occupational Therapist Vic Zuccaredated June 20, 2013, upon
referral from Dr. Edwards. Iner identification information, Plaintiff indicated thatthalugh
she had been laid off, she was looking for another job. (Tr. #h2)records also indicatkat
Plaintiff provided a great deal of background information in conmeatith Mr. Zuccaret’s
FCE. Plaintiff rated her pain in seven areas of life, and described her [paariby in
connection with her left knee.
Mr. Zuccarello concluded that Plaintiff had the following destoated impairments:
Mild decrease in terminal L knee flexion ROM. Moderately decreasedatl qu
strength. Mildly antalgic gait pattern consistent with guarding & ki climbing
and lower level postures. Decreased L calf girth. She does have valid
dysfunction but seems toave adapted to the changes it imposes on her current
functional ability.
(Tr. 396)
After conducting what appears to be a thorough evaluation, Mr. Zuccenelduded
that Plaintiff “display[ed] no overt functional limiting famts that would prohibit wrk in her
prior job. She had been working full duty up to the time ofdéyand would likely still be

working in that job despite some residual discomfort. She isrigdér a job in the same

occupation presently.” (Tr. 396) Mr. Zuccarello opinedaltt based ohis evaluation, Plaintiff

could —
functionon a fulktime basis in the MEDIUM work demand level as follows:
1. Material Handling: no limitations per the employer job
description.
2. NonMaterial Handling: no limitations per themployer job
description.
3. All findings were discussed with the work after the FCE.
These guidelines meet full duty requirements.
(1d.)

F. Orthopedic Consultant Services- Dr. Dwight Woiteshek, M.D.

Dr. Dwight Woiteshek, M.D., conducted an independent medicalation of Plaintiff



in April 2013. (Tr. 41420) Dr. Woiteshek submitted a letter, dated April 10, 2013, which
documented his evaluation. Dr. Woiteshek reviewed Plaintiff's caédistory and conducted a
physical examination ofl&intiff. Plaintiff complained of “pain, stiffness, and weaknesheif
left knee area.” (Tr. 416)

Dr. Woiteshek opined that Plaintiff had “not reached maximum meuigabvement”
for her knee injury, and that there remained “a reasonable prob#mtitfPlaintiff] will require
additional medical treatment related to [her knee injury] to give hafazoor relief if a cure is
beyond avail. This additionaiedical treatment will includbut not be limited to continued
medication, physical therapgain management, and left total knee surgery.” (Tr. 418) Dr.
Woiteshek further opined that, if Plaintiff did not receive the aaiditi medical treatment,
Plaintiff would be hindered in her ability to become reemployed lmsve:

There is a 40% permanent partial disability of the lower extreraitydrat the

knee level (160 weeks) due to the traumatic internal derangemdna lefitt knee

s/lp surgery on 12/15/11 by Dr. Edwards, the subsequent postoperative
arthrofibrosis seen on the MRI scan taken orlA/2 s/p a second surgery on
8/9/12 by Dr. Edwards, and the subsequent posttraumatic osteoarthstisably
confirmed. The rating accounts for ongoing discomfort, stiffnesd weakness

in the left knee area.

(Tr. 419)
Dr. Woiteshek noted the folving permanent workelaed restrictions for Plaintiff:

1) She is advised to awd repetitive stooping, squatg), crawling, kneeling,
and all impact maneuvers.

2) She should be cautious navigating steps on uneven sudadeadders,
especially if shenust handle weight.

3) She should continue strengthening, stretching, and rangenodibn
exercises daily.

4) She should walk, bike, or swim to tolerance dailydrercises.

5) She should consider glucosamine as a useful supplememaitgain
articular surface cartilage.

6) If she must be on her knees for any reason, she shouldobhdseon the
surface of her knees.

7) She should limit prolonged weigbearing includingstanding and walking
to tolerance.



(Tr. 419)

. Administrative Hearing

On April 22, 2014 the ALJ conducted a hearing on Plaintiffisability application. (Tr.
29-46 Plaintiff, who appeared with counsel, testified in response tstigns posed by the ALJ
and counsel. Plaintiff wasl%ears old at the time of the hearing. Among other things, Plaintiff
testified thatshecompleted the twelfth grade, has never married, and was living with her
boyfriend. Plaintiff's boyfriend ad one of her two daughters hé&ttaintiff around the house.
Plaintiff explained that she became disabled as a result of a kneesh@usyistained in
September 2011. Plaintiff represented that she continued to earn incenbeaihjury because
she was paid to “come out to [her] workplace and sit in the cafeteria dhdrsitand look at four
walls, ... eight hours a day.” (Tr. 35) Plaintiff explained that she aventually laid off on
January 3, 2013.

Plaintiff described the limitations and pain she experienced as a resattknee
problems. Plaintffrepresented that she could no longer work becauseeepain” Plaintiff
explaired that, although she has already had two knee surgeries, she will byewtech a
complete knee replacement. Plaintiff further explained that she siomedicationmuscle
relaxers, and antiepression medication. She also described stomach, sinus, andisfieegy
Plaintiff indicated that she had no side effects from her mealisatand although they do not
relieve all of her symptoms, they allow her to gererest.

In addition to knee issues, Plaintiff testified that her left anide hinders her activities.

According to Plaintiff's testimony, sometimes she feels like a boapped in her ankle, and she

® For example, Plaintiff testified that, “if ’'m on my leg for more th@rBinutes or
actually 15 minutes, after 15 minutes | start ... having pain in the kneer adput 30 [minutes]
it gets so bad | have to sit down for about 30 minutes.” (Tr. 35)
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cannot walk for a couple of days. Plaintiff explained that her dtaitbher to take a vitamin D
supplement to address her ankle problem.

Regarding her activities, Plaintiff testified that she was able to;dvihezlrove herself to
the hearingand drives herself to her medical appointmefgirtiff explained that she cannot
do housework because she cannot get down on her knees or reach upf delaidtghop for
groceries “and things like that,” and attend to minor cooking (@adnamburger or something
like that”) but not a big meal. (T88) Plaintiff was also able to do her own laundry. Plaintiff
visits her mother in a nursing home twice weekly. Plaintiff's daughter ag@stwith many
other household tasks. Hawyfriend mows her lawn

In addition to pain in her left knee, R&ff also experiences swelling. To relieve her
symptoms, Plaintiff uses a recliner to elevate her foot and an ice machin

Vocational Expert (“VE”) Janice Hastert testifiedresponse to questions posed by the
ALJ. The ALJ asked the VE to consider a hypothetical worker, with the baokground as
Plaintiff, who retained the residual functional capacity (“RF@"ptcasionally lift 2(pounds;
frequently ten pounds; walk or stand six hours out of an aigint day for 30 minutes at a time;
andsit for six hours out of eighttours. The hypothetical worker cowdcasionally climb stairs,
but shouldhever climbropes, scaffolds or laddersiescould never kneeatyouch or crawl; and
she would be limited to no pushing and pulling withlgfelower extrenity.

The VE opined that this hypothetical worker could not return tofifies past relevant
work, but would retain the RFC to perform other jobs that existed stautial numbers in the
national or regional economy, within the light, unskilled catggincluding officer helper,
shippingfeceiving weigher, and photo copy machine operator.

V. ALJ’'s Decision

This is a DIB case. Plaintiff alleged a disability onset dateepte&nber 30, 2011Based

11



on Plaintiff's past earnings history, the Atldtermined that Plaintiff met the insured status
through December 31, 2017. (Tr. 16, 18)

In assessing whether Plaintiff was disabled, the ALJ followed thereedfive step
process laid out in the Commissioner’s regulations. At step loaé\Lt] foundthat Plaintiff had
not engaged in substantial gainful activity after her alleged ohdetability. (Tr.18) At step
two, the ALJ found that Plaintiff hathe following severe impairmentstatus post left knee
arthroscopy and subsequent debridemefitl.) The ALJ also found that Plaintiff had the
following nonsevere impairmentsthinitis, and adjustment disorde(Tr. 18-19) Regarding
Plaintiff's adjustment disorder, the ALJ indicated that the dadhad been treated by
Plaintiff's primary @are physician with Cymbalta, and that Plaintiff did not require any
specialized mental health treatment. (Tr. 19) Additionalky,ALJ considered the four broad
functional areas associated with evaluating mental disorddriband that Plaintiff's meat
impairment caused not more than mild limitations, and she had expedti@o episodes of
decompensation.Id.) The ALJ also noted thalhere were references in the record to left arm
numbness and left ankle pain, but there were no “correspondingaingidignoses from an
acceptable medical source.” (Tr. 19) Accordingly, the ALJ concludedhtbse latter
conditions were not “medically determinable impairments.” (Tr. 2B ALJ noted, however,
that all impairments, severe and rgevere, were “tan into account in assessing [Plaintiff’s]
residual functional capacity.”ld.)

At step three, the ALJ found that none of Plaintiff's impairmeaitsne or in
combination, mebr equatda listed impairment. The ALJ expressly considered and rejected

Listing 1.02 (major dysfunction of a jojnt(Tr. 20°

® In her brief to this Court, Plaintiff does not contend tha ALJ erred in this regard at
step three.

12



At step four, the ALJ concluded that Plaintiff had the R6C

perform light work as defined in 20 CFR 404.1567{b)that she can lift and

carry 20 pounds occasionally and 10 pounds frequemdlik or stand 6 hours out

of an 8 hour work day and sit for 6 hours out of an 8 hour work day, except she

may occasionally climb stairs but should never climb rope$fosts or ladders.

She should never crouch, kneel or crawl. She should never push waitpuhe

lower left extremity.

(Tr. 20)

In makingthis RFC determination, the ALJ also made an adverse determination
regarding Plaintiff's credibility. In particular, the ALJ concludedtiPlaintiff's “statements
concerning the intensity, persistence and limiting effects of [gerpoms [were] not entirely
credible ....” (Tr. 2])

The ALJconsidered the opinions Blaintiff's orthopedic surgeon, Dr. Edwarddg)ich
arediscussed above. (Tr. 22) The ALJ gave significanghteo Dr. Edvards’ September 2012
opinion wherein he released Plaintiff back to work, but restricted her totsegeativities.

(Id.) The ALJ also gave significant weight to Dr. Edwards’ Novan@@d 2opinion wherein he
released Plaintiff to work without any faer limitations. Id.)

The ALJ also considered the records associated withutiee 2013 functional capacity
evaluation completedt Mid-America Rehab. The ALJ gave significant weight to the conclusion
that Plaintiff had “demonstrated physical tolerances [that] plaeedithin the range of medium
exertion work, which was compatible with her past work.” (Tr. 22¢ AhJ noted that the
weight given to the opinion was “reduced somewhat in deferencesatatjf?s] subjective
complaints.” [d.)

The ALJ also specifically considered the independent medical examiratigiicted by

Dr. Woiteshek, of Orthopedic Consultant Services. (T122R The ALJ gave only “little

weight” to Dr. Woiteshek’s disability rating in which he opined tRkintiff hada “40 percent

13



permanent partial disability of the lower left extremity,” causg®®laintiffs September 2011
knee injury. (Tr. 23) The ALJ gave “some weight” to the functioinaitations found by Dr.
Woiteshek’ in that these restrictions were consigtwith the RFC identified by the ALJId()

As a result of his RFC determinatiand with the assistance of testimony from the VE,
the ALJ concluded that Plaintiff could not perform the dutielsenpast relevant work. (Tr. 24

At step five, the ALJ relied on the VE’s testimony to support a csimiuhat there
existed sufficient jobs in the national economy that Plaintiffcstill perform, such asffice
helper, shipping/receiving weigher, and photocopy machine operdior24-25 Accordingly,
the ALJfoundthat Plaintiff was not disabled under the Actr.(25

Analysis

Issues Presented for Review

Plaintiff raises two separate issues for review. First, Plaadiitends that the ALJ erred
in assessing her RE@laintiff argues that the ALJ gave significant weight to threeifit
opinions without resolving inconsistencies within those opinidaintiff alsocontends that the
ALJ failed to provide a sufficient narrative explanation as to ti@ievidenceugpported a
conclusion that Plairft could perform light work. Accordingly, Plaintiff contends that the RFC
is not supported by substantial eviden&econd, Plaintiftontends that the ALJ’s adverse
credibility determination was flawedAccording to Plaintiff, apart from Plaintiff's activities of
daily living, the ALJ failed to explain what inconsistencies gcidpancies were relied upon in
discrediting Plaintiff's subjective complaints. AdditionyalPlaintiff contends that the ALJ

should have takeimto account Plaintiff's strong work history.

" The ALJ summarized theonsultant’s statement of Plaintiff's functional limitaticars
follows: (1)Plaintiff “should avoid repetitive stooping, squatting, crawling andekng;” (2)
she “should be cautious with stairs, uneven surfaces or latddaos(3) she “should limit
prolonged weighbearing through standing or walking.” (Tr. 23)
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The Commissionenas filed a brief in opposition, refuting Plaintiff's allegatiarisrror.

. Standard of Review and Analytical Framework

To be eligible foDIB benefits, a claimanug prove that she idisabled within the

meaning of the ActSeeBaker v. Sec’y of Health and Human Ser®55 F.2d 552, 555 (8th

Cir. 1992);Pearsall v. Massana274 F.3d 1211, 1217 (8th Cir. 2001). Under the Act, a

disability is defined as the “inability to engage iryaabstantial gainful activity by reason of
any medically determinable physical or mental impairment whioheaexpected to result in
death or which has lasted or can be expected to last for a continuousgp@addess than 12
months.” 42 U.S.C. 8823(d)(1)(A) and 1382c (a)(3)(A). éaimantwill be found to have a
disability “only if [her] physical or mental impairment or impairments are of such seveaity th
[she is not only unable to diner] previous work but cannot, considerifiger] age, education
and work experience, engage in any other kind of substantial gainfkilwtrach exists in the

national economy.” 42 U.S.C. 8§ 423(d)(2)(A) and 1382c(a)(3)@ealsoBowen v. Yuckert

482 U.S. 137, 140 (1987).

Per regulations promulgated by the Commissioner, the ALJ follows-atep process in
determining whether a claimant is disabled. “During this procesAlthenust determine: ‘1)
whether the claimant is currently employed; 2) whether the claiimaetverely impaired; 3)
whetler the impairment is, or is comparable to, a listed impairment; 4) whethelaimant can
perform past relevant work; and if not 5) whether the claimant caorpedny other kind of

work.” Andrews v.Colvin, 791 F.3d 923, 928 (8th Cir. 2015) (quotidacker v. Barnhar459

F.3d 934, 936 (8th Cir. 2006)). “If, at any point in the f8tep process the claimant fails to
meet the criteria, the claimant is determined not to be disabled andbtespends.’ld. (citing

Goff v. Barnhart 421 F.3d 785, 790 (8th Cir. 2005seealsoMatrtisev. Astrue 641 F.3d 909,

921 (8th Cir. 2011).
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The Eighth Circuit has repeatedly emphasized that a district couriéswevian ALJ's
disability determination is intended to be narrow and that sshduld “defer healy to the
findings and conclusions of the Social Security Administratidfitrd v. Astrue621 F.3d 734,

738 (8th Cir. 2010) (quotingloward v. Massanagrk55 F.3d 577, 581 (8th Cir. 2001)). The

ALJ’s findings should be affirmed if they are supporteddmpstantial evidence” on the record

as a whole.SeeFinch v. Astrue547 F.3d 933, 935 (8th Cir. 2008). Substantial evidence is “less

than a preponderance, but enough that a reasonable mind might accept it as talsgpptet a

decision.” Juszczykv. Astrue 542 F.3d 626, 631 (8th Cir. 2008gealsoReece v. Colvin--

F.3d--, 2016 WL 4446109 at *3 (8th Cir. Aug. 24, 2018Jildman v. Astrue 964 F.3d 959, 965

(8th Cir. 2010).
Despite this deferential stance, a district court’s review mu$hbee than an
examination of the record for the existence of substantial evidenappnors of the

Commissioner’s decision.Beckley v. Apfel 152 F.3d 1056, 1059 (8th Cir. 1998). The district

court must “also take into account whatever in the record fairly detraatsifiat decision.”ld.
Specifically, in reviewing the Commissioner’s decision, a distourt is required to examine
the entire administrative record and consider:

1. The credibility findings made by the ALJ.

2. The claimant’s vocatiaal factors.

3. The medical evidence from treating and consulting physicians.
4

The claimant’s subjective complaints relating to exertional ang no
exertional activities and impairments.

o

Any corroboration by third parties of the claimant’s impairtaen

6. The testimony of vocational experts, when required, which isdoagon a
proper lypothetical question which sets forth the claimant’s impairment.

Stewart v. Sec’y of Health & Human Serv@57 F.2d 581, 5886 (8th Cir. 1992)djtation

omitted.
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Finally, a reviewing court should not disturb the ALJ’s decision urildalls outside the

available “zone of choice” defined by the evidence of rec&utkner v. Astrue, 646 F.3d 549,

556 (8th Cir. 2011). A decision does not fall outside that zomely because the reviewing
court might have reached a different conclusion had it been the finféat af the first instance.

Id.; seealsoChaney v. Colvin812 F.3d 672, 676 (8th Cir. 201®JIcNamara v. Astrue590

F.3d 607, 610 (8th Cir. 2010) (explaining that if substantial evidence supports
Commissioner’s decision, the court “may not reverse, evenahsistent conclusions may be
drawn from the evidence, and [the court] may have reached a differentnetitco

[l. Analysis of Issues Presente

A. Credibility

The Court first addresses the ALJ’s adverse credibility determinatiomatadecision
impacted the RFC the ALJ assigned to Plaint8eeWildman 596 F.3d at 969 (explaining that
an “ALJ’s determination regarding [a claimant’s] RF@snnfluenced by [the ALJ’S]

determination that [claimant’s] allegations were not credible”) @iliallez v. Barnhart403

F.3d 953, 957 (8th Cir. 2005)).
“An ALJ has a ‘statutory duty’ to ‘assess the credibility of the clatphand thus, ‘an
ALJ may dsbelieve a claimant’s subjective reports of pain because of mhap®nsistencies or

other circumstances.Crawford v. Colvin 809 F.3d 404, 410 (8th Cir. 2015) (quoting

Eichelberger v. Barnhgar890 F.3d 584, 5890 (8th Cir. 2004)). Moreover, tiigghth Circuit

has instructed that ithe course of making an RFC determingtibe ALJ is toconsider the
credibility of aplaintiff's subjective complaints in light of the factors settan Polaski v.
Heckler, 739 F.2d 1320, 1322 (8th Cir. 1984eealso20 C.F.R. 88 404.1529, 416.928Bhe
factors identified irPolaskiinclude:

(i) claimant's daily activities; (ii) the duration, frequency,damtensity of
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claimant’s pain; (iii) precipitating and aggravating factors)) (ihe dosage,
effectiveress, and side effects of medication; and (v) the claimant’s fuattion
restrictions.
Julin v. Colvin 826 F.3d 1082, 1086 (8th Cir. 2016) (citidglaskj 739 F.2d at 1322; 20 C.F.R.
§ 416.92%C)).

An ALJ is not required to discuss edeblaskifactorandhow it relates taa plaintiff's

credibility. SeePartee v. Astrue638 F.3d at 860, 865t8Cir. 2011)(stating that'[t]he ALJ is

not required to discuss methodically e&diaskiconsideration, so long as he acknowledged and
examined those considexats before discounting[plaintiff’ s] subjective complaintg’(internal

guotation and citation omittedbamons v. Astryel97 F.3d 813, 820 (8th Cir. 200(8tating that

“we have not required the ALJ’s decision to include a discussionvokkeryPolaskifactor
relates to th¢plaintiff’s] credibility”).

This Court revieve the ALJ’s credibility determination with deferenaed may not
substitute its own judgment for that of the ALThe ALJ is in a better position to evaluate
credibility, and therefore we defer fine ALJ’S] determinations as they are supported by

sufficient reasons and substantial evidence on the record as a whnteeéws 791 F.3d at 929

(citing Cox v. Barnhart471 F.3d 902, 907 (8th Cir. 2006 3eealsoJulin, 826 F.3dat 1086

(explaining that “[c]redibility determinations are the province of thd”Aand the deference

federal courts oww such determinations); Gregg v. BarnhdB4 F.3d 710, 713 (8th Cir. 2003)

(holding that “[i]f an ALJ explicitly discredits thiglaintiff's] testimony and gives good reasons

for doing so, [the reviewing court] will normally defer to theJAd _credibility determination?)

In this casegespite Plaintiff's arguments the contrary, the ALJ gave good reasons for

discounting Plaintiffs credibility. Accordingly, the Court will defer to the ALJ inglmegard
Plaintiff's brief suggests that the ALJ discounted her credilmlit the basis of her

activities of daily living and failed to explain how any other evidence detracted from her
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credibility.® This is not correct. The ALJ considered the evidence, includingpih®n
evidence, in both assessing Plaintiff's credibility and idgimigf her RFC.

A brief review of the ALJ’s decision and relevant evidence is suffitedemonstrate
that the ALJ’s credibility determination was not only adeglyatxplained, but also supported by
substantial evidence in the record as a whbla. examplethe ALJ roted that, after her second
surgery to clean up her knee, Plaintiff received relatively consezwtaeatment for her

symptoms. SeeMilam v. Colvin 794 F.3d 978, 985 (8th Cir. 2015}J; Buford v. Colvin 824

F.3d 793, 797 (8th Cir. 201,8)awson v. Calin, 807 F.3d 962, 965 (8th Cir. 2013 this

regardthe ALJ considered the November 2012 opinion of Plaintiff's orthicpdgeon, Dr.
Edwards, who released Plaintiff back to work without restrictiofise ALJ explained that Dr.
Edwards’ opinion wa&onsistent with the contemporaneous medical evidence ....” (Tr. 22)
The ALJ further explained that, as of January 2013, althoughtiflaiknee had reached its
maximum, medical improvement, and Plaintiff still had “complaints&rmittent symptoms.
She addressed those symptoms by using occasionatffarimatory medication.” According
to the ALJ, “[t]hat admission ... belies her allegations of diggHiecause disabling pain would
require much more than [such] intermittent treatmenid?) (

As another examplehe ALJ stated the following regarding a June 2013 functional
capacity evaluation:

[Plaintiff] reported her letknee pain to range from 3/10 to 6/10 when performing

a broad range of activities of daily living and weagtated activities. On that

scale, 10/10 was described as completely disabRin{iff] reported her pain in

the last month had reached 7/10 only, at its worst. This admjsshen viewed

in context of the pain scale, directly contradicts her allegationssabitity and
weighs negatively against her credibility

8 Plaintiff avers that‘[w] hile the ALJ did discuss Herren’s activities of daily living, after
that discussion, the ALJ provided a summary of the evidence but fagedbsequently explain
how such information damaged Herren’s credibility.” (ECF No. 16 at 14)

19



(Tr. 22, emphasis suppliedimilarly, the ALJaccuratelynoted thatunctionaltesting placed
Plaintiff's physical tolerances “within the range of medium eaartwork.” (Tr. 22 399

As Plaintiff acknovedges, the AL&oncludedhat Plaintiff's daily activities, while not
conclusive proof of an ability to work, were “not limited to the extere would expect given
[Plaintiff's] complaints of disabling symptoms and limitations.”r.(Z1) This was a prper

consideration relative to Plaintiff's credibilityseePerks v. Astrue687 F.3d 1086, 1093 (8th

Cir. 2012) (noting that the claimant’s normal activities wamnsistent with complaints of

disabling pain) (citing Medhaug v. Astrue, 578 F.3d 805, 817 Cir. 2009)).SeealsoMcDade

v. Astrue 720 F.3d 994, 998 (8th Cir. 2013) (citiRerks.

Finally, while the record supports a conclusion that Plaintiff had a good work history
prior to her knee injury, the fact that the ALJ did not specifiaantion that history in making
his credibility determination is not fatal to the decisidm ALJ may still discount a claimant’s

credibility despite a good work historeeSchultz v. Astrug479 F.3d 979, 983 (8th Cir.

2007) seealsoHepp v. Astrue511 F.3d 798, 806 (8th Cir. 200®artee 638 F.3d at 865

(explaining that an ALJ is not required to discuss éamhskifactor); Samons497 F.3d at 820

(same). Any failure to more thoroughly discuss Plaintiff’'s work history ameua, at most, an
“arguable deficiency in opiniewriting technique,” that would not require this Court to reverse
the ALJ’s decision in this matteHepp 511 F.3chat 806.

In summarythe ALJ gave good reasons for discounting Plaintiff's subjectivgpéants.

Thus, the ALX decision in this regard will not be disturbe&eelulin, 826 F.3d at 1086

® Perhaps it is worth noting that the ALJ did not completely disicRalintiff's
subjectivecomplaints. In fact, the ALJ credited her subjective complaintsnitiig her to light
work, rather than a more strenuous level. For example, although thgaik significant weight
to Dr. Edward’s November 2012 conclusion that Plaintiff could retummark without
restrictions, he included additionahitations in Plaintiffs RFC “in dedrence to [her] subjective
complaints.” (Tr. 22) Similarly, although Plaintiff's phgal tolerances arguable place her
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(noting the deference due to an ALJ’s credibility determinati@r@pg 354 F.3d at 713.

B. RFC and Opinion Evidence

Plaintiff contends that the ALJ’'s RFC is not suppotiggubstantial evidence because
the ALJ failed to resolved inconsistencies in the evidence,aled to provide a sufficient
narrative discussion regarding how the evidence supports the Alngkison that Plaintiff
could perform light work.Plaintiff contends, in substance, that the ALJ’s finding that Plaintiff
was capable of performing light work, albeit with additionatriiesons, was inconsistent with
the fact that the ALJ gave significant weight to Dr. Edwards’iopithat, as of September 2012
Plaintiff was limited to only sedentawork. (ECF No. 16 at 212) Again, Defendant takes
issue with Plaintiff's characterization of the ALJ’s decision.

A claimant’s RFC is the most that claimant can do despite heatfions. See?0 C.F.R.
8404.1545(a)(1). In determining a claimant’'s RFC, the ALJ should carisitiehe evidence in
the record, including the medical records, observations of treatysicens and others, and an

individual’'s own description of [her] limitations.Krogmeierv. Barnhart 294 F.3d 1019, 1024

(8th Cir. 2002) (internal quotations omitted). While the RFC determmimatcurs at step four,
where the claimant has the burden of proof, the Eighth Circuit hasreegblhat the ALJ has
primary responsibility for deterining the RFC.Id.

Substantial evidence supports the ALJ’s consideration of the gas@urce opinions, as
well as his determination of Plaintiff's RFC. Plaintiff's argumentses an incomplete
recitation of the record and the ALJ’s decisidtairtiff is correct in notinghat the ALJ gave
“significant weight” to the September 2012 opinion of Dr. Edwahnds Plaintiff was restricted

to a sedentary level of activity. But that was Dr. Edwards’ opidimng a snapshot in time

within the medium exertion level, the ALJ gave some deference to Hectsubd complaints in
limiting her to light work. Id.)
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shortly after he peoirmed debridement surgery on Plaintiff's knee. (Tr. 22, 274) What Flainti
does not fully consider is that Dr. Edwards’ opinion regardinghéfiés limitations changed
over the next couple of months, as Plaintiff's condition imprde#idwing surgery As such
the ALJ also gave significant weight to Dr. Edwards’ November 2012apiniwhich he
concluded that Plaintiff could return to work without restrictio(GBt. 22, 276) In fact, during
later follow-up visits, Dr. Edwards continued to report that Plaintiff could nettaimvork without
restrictions. (Tr. 277, 278)

It must be remembered that Dr. Edwards was Plaintiff's treatingpethc surgeon.
Arguably, the ALJ could have granted controlling weight to Dr. &udls’ opinion that Plaintiff

was capable of returning to work without any restrictiocBseReece 2016 WL 44446109 at *3

The ALJ, however, gave Plaintiff some benefit of the doubt regardingulggctive complaints.
As such, the ALJ concluded that Plaintiff was capable of oght kivork, with the additional
limitations noted in the RF&"

Finally, when Dr. Edwards’ opinions are considered in their éntaed full context, the
remainder of Plaintiff's argument regarding an alleged failure to dwaiz@ the various opinions
unwinds. The ALJ’s decision adequately and fairly discharges his duty di’negahe various
opinions. SeeFinch 547 F.3cat 936 (“The ALJ is charged with the responsibility of resolving
conflicts among medical opinions.”J-urther, the ALJ gave sufficieahd good reasons for

weighing the evidence as he diieeReece-- F.3d at--, 2016 WL 44446109 at *&iting

19Dr. Edwards’ January 17, 2013 notes indicate that Plaintiff “isliddy without
restrictions’ and that she could take “an occasional anti inflammatory as well jgsdine
medication for the knee pain. Otherwise | will see her back on an as reesied (Tr. 278,
emphasis supplied)

1 plaintiff has not articulated any specifindmeaningful errors regarding the additional

limitations in Plaintiffs RFC. Accordingly, the undersignedlwot address those limitations
further herein.
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Hamilton v. Astrue518 F.3d 607, 610 (8th Cir. 2008); 20 C.F.R08.1527(d)(D.

In addition to Dr. Edwardopinions, the ALJ consideradcords from the 2013
functional capacity evaluation at Miimerica Rehapand the opinions of Dr. Woiteshek, a
consulting physician

The results o& functional capacitgvaluation placed Plaintiff within the range of
mediumlevel work*? The ALJ gave that conclusion significant weight. While it is thae t
mediumlevelis work more restrictive than Dr. Edwards’ latter opinigndich placed no
restrictions on Plaintijf it wasless restrictivehan the lighlevel ultimately assignetb
Plaintiff s RFC. Thus, to the extent there is an unexplained conflict betwesmngpthe ALJ
resolved that conflict in Plaintiff's favor by limiting Plaintifb tight work. Therefore, any error
in this regard would be harmlesSeeHepp 511 F.3d at 806.

Turning next to Dr. Woiteshek, the fact thatfbend Plaintiff to have a “40 peroe
permanent partial disability” is not particularly relevant. Thel Avas justified in notrediting
that opinion at alto the extent it impingedpon the provice of the CommissioneSeePerkins

v. Astrue 648 F.3d 892, 898 (8th Cir. 2011); House v. Astrue, 400 F.3d 741, 745 (8th Cir. 2007)

(citing Krogmeier 294F.3d at1023). Additionally, Dr. Woiteshek’s opinion was specifically
premised on the fact thatatiff's conditionwould likely improve with additional treatment.
(Tr. 418) Dr. Woiteshek’s opinions applied only if Plaintiff didt receive the additional
treatment. (Tr. 419)

The ALJ gaveultimately“some weight” to the functional limitationsdind by Dr.

Woiteshek. (Tr. 223) In particular, the ALJ credited Dr. Woiteshek to the extent the

12 As notedabove, the occupational therapists concluded that Plaintiff “gfgalno
overt functional limiting factors that would prohibit workher prior job,” and that Plaintiff
could function on a fultime basis at the medium work demand level. (Tr. 396)
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limitations were consistent with the RFC the ALJ identified. Givenfact that the ALJ gave
significant weight to Dr. Edwards’ opinion that Plaintiffudd work without restrictions, there is
nothing inherently inconsistent with the ALJ’s weigiof Dr. Woiteshek’s opinion regarding
Plaintiff's functional limitations.

In summary, the ALJ properly considered and weighed the relevant insalicee
opiniors. Plaintiff's arguments irhts regard can only succeediie completely ignores Dr.
Edwards’ latter opinion that Plaintiff could return to work withoestriction. The ALJ,
however, expressly and properly considered that opinion in detegiPlainiff's RFC.
Although the ALJ ultimate found Plaintiff to lmeorerestricted than did Dr. Edwards, that
difference did not operate to Plaintiff's material detriment.

For the foregoing reasorBlaintiff's contention that the ALJ erred in formulating her
RFC cannot be sustainedh& ALJ’s decision regarding Plaintiffs RFC is supported by
substantial evidenc@nd because that decision falls within the reasonable “zone of chbice,”
will not be disturbed.SeeBuckner 646 F.3cdat 556

Conclusion

Accordingly,

IT IS HEREBY ORDERED that, the decision of the CommissioneASFIRMED . A
separate Judgment shall be entered this day.

/s/John M. Bodenhausen

JOHN M. BODENHAUSEN
United States Magistrate Judge

Dated this5th day of October , 2016.
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