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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
SOUTHEASTERN DIVISION

JACOB GARNER, )

)
Plaintiff, )

VS. CaseNo. 1:15CV215ACL

)
)
)
NANCY A. BERRYHILL,* )
Acting Commissioner of Social Security, )

)
Defendant. )

MEMORANDUM AND ORDER

Plaintiff Jacob Garner bringsighaction pursuant to 42 U.S.§405(g), seeking judicial
review of the Social Security Administration Commissioner’s denial of his application for
Disability Insurance Benefits D1B”) under Title 1l of the SociaBecurity Act and Supplemental
Security Income (“SSI”) under Title XVI of the Act.

An Administrative Law Judge ALJ") found that, despite Garrie severe impairments, he
was not disabled as he had the residual fundtmagzacity (“RFC”) to perform jobs that exist in
significant numbers in the national economy.

This matter is pending before the understybmited States Magirate Judge, with
consent of the parties, pursuant to 28 U.8.636(c). A summary of the entire record is
presented in the parties’ briefs and igaated here only to the extent necessary.

For the following reasons, the decision of the Commissioner will be affirmed.

!Nancy A. Berryhill is now the Acting Commissioner®écial Security. Pursuant to Rule 25(d)
of the Federal Rules of Civil Procedure,ngg A. Berryhill is substituted for Acting
Commissioner Carolyn W. Colvin as the defendant in this suit.
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I. Procedural History

Garner filed his applications for DIBvd SSI on March 26, 2013. (Tr. 164-76.) He
alleged that he became disabled on October(iB,2lue to bipolar disorder, obesity, depression,
anxiety and panic attacks, memory issues, selfffiective disorder, paranoia, high blood pressure,
hypertension, shortness of breattsomnia, and acid reflux. (Tr. 164-76, 213.) Garner's claims
were denied initially. (Tr. 107-08.) Following administrative hearingzarner’s claims were
denied in a written opinion by an ALJ, datechd20, 2014. (Tr. 11-27.) Garner then filed a
request for review of the ALJ’s decision witle Appeals Council dhe Social Security
Administration (SSA), which was denied onpBamber 25, 2015. (Tr. 7, 1-5.) Thus, the
decision of the ALJ stands as fiireal decision of the CommissionerSee20 C.F.R§§ 404.981,
416.1481.

In the instant action, Garner first claims tha ALJ “failed to properly weigh the opinion
of the treating physician in accord with SSR 96h2pause the ALJ failed to give good reasons for
giving little weight tothe well-supported opinioof Dr. Caruso.” (Doc. 15 at9.) Garner also
argues that the ALJ erred by “failing to provide a proper credibility analysis as required by SSR
97-7p in that the ALJ failed to base the analysis on the substantial evidence of reicoiat.16.

[I. The ALJ’s Determination

The ALJ first addressed the fact that Garfiled prior applications for benefits under
Titles Il and XVI on January 13, 2010, alleging a dibty onset date of October 30, 2008. (Tr.
14.) These claims were denied initially, amere denied by an ALJ on March 1, 2012, after a
hearing was held.ld. The Appeals Council denied Garnemsgjuest for review on March 2,

2013. Id. The ALJ noted that Garner was alleging thmsanset date of disability that he had
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alleged in his prior applications—October 30020 (Tr. 15.) The ALJ found that there was no
basis for reopening the prior applications, #mat the prior decision was final and bindingd.

He therefore only addressed thsue of whether Garner became disabled after March 1, 2012, the
date of the prior unfavorable decisiond.

The ALJ stated that Garner met the insuretustrequirements of the Social Security Act
through September 30, 2013(Tr. 17.) The ALJ found thaarner had not engaged in
substantial gainful activity since hileaged onset date @ctober 30, 2008.Id.

In addition, the ALJ concluded that Garred the following severe impairments:
schizoaffective disorder, bipoldisorder, depression, anxiety, hyteasion, and morbid obesity.
Id. The ALJ found that Garner did not haveigpairment or combination of impairments that
meets or equals in severity the requiremeh&ny impairment listed in 20 C.F.R. Part 404,
Subpart P, Appendix 1. (Tr. 18.)

As to Garner’'s RFC, the ALJ stated:

After careful consideration of ¢hentire record, the undersigned
finds that the claimant has thesidual functional capacity to
perform light work as defied in 20 CFR 404.1567(b) and

416.967(b), meaning the claimangisle to lift and carry 20 pounds
occasionally and 10 pounds frequently, stand and/or walk 6 hours in

Absent a colorable constitutional claim, the Aoes not authorize judiciatview of a decision

by the Commissioner applying res judicata or aglesiof the Commissioner refusing to reopen a
prior claim. See Boock v. Shalald8 F.3d 348, 351 (8th Cir. 199%rown v. Sullivan932 F.2d
1243, 1245-46 (8th Cir. 1991). No such constituticieam was presented here and the ALJ’s
decision refusing to reopen the prior applicatimnsot reviewable. Thus, the relevant time
period for consideration of Garner’s claims egon March 2, 2012, the datter the last final
denial of Garner’s previous claims.

*To be entitled to DIB under Title Il, Garner mastablish that he wakisabled prior to the
expiration of his insured status on September 30, 2(8&:20 C.F.R. 404.130. As such, the
relevant time period under consideration for Garner’s Title Il claim is March 2, 2012 through
September 30, 2013. To be entitled to SSI undeg XM, he must show that he was disabled
while his application was pendingSee42 U.S.C. 1382c; 20 C.F.8416.330 and 416.335.
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an 8-hour workday, and sit 6 heun an 8-hour workday. The
claimant is limited to performg simple, routineand repetitive
tasks that would not involve fastped production work such as an
assembly line worker. The claimant is limited to only occasional
contact with the publiand co-workers and limited to tasks with no
more than occasional changes in a routine work setting. In
addition, the claimant must avoid vkchazards such as exposure to
unprotected heights and dangerous moving machinery.

(Tr.19.)

The ALJ found that Garner’s allegationgaeding his limitations were not entirely
credible. (Tr.21.) Indetermining Garner's®Rhe ALJ indicated thdte was assigning “little
weight” to the opinion of treatingsychiatrist Dawn Caruso, M.D. (Tr. 25.) The ALJ assigned
“significant weight” to theopinion of examining psychologist Georgette Johnson, Psy.D; and
“considerable weight” to the apibn of state agency medicairesultant Keith Allen, Ph.D.Id.

The ALJ also noted that he was giving “#ttilveight” to the GAF score of 41-50 assessed by
Courtney Johnson, M.b. Id.

The ALJ further found that Garner is unable to perform any past relevant iark.The
ALJ noted that a vocational expgestified that Garner could perin jobs existing in significant
numbers in the national economy, such as harsth@&raejection molder, and housekeeper/maid.

(Tr. 26.) The ALJ therefore concluded that Gatmes not been under a disability, as defined in

the Social Security Act, from October 2M0O8, through the date of the decision. (Tr. 27.)

*Garner does not chaiige this finding.
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The ALJ’s final decision reads as follows:
Based on the application for a periofddisability and disability
insurance benefits filed on M&h 25, 2013, the claimant is not
disabled as defined in sectio2$6(i) and 223(d) of the Social
Security Act.
Based on the application for supplemal security income filed on

March 25, 2013, the claimant is not disabled under section
1614(a)(3)(A) of the Social Security Act.

[ll. Applicable Law

lll.LA. Standard of Review

The decision of the Commissioner mustlifiemed if it is supported by substantial
evidence on the record as a whole. 42 U.S.C. § 40Big))ardson v. Peraleg02 U.S. 389, 401
(1971);Estes v. Barnhay275 F.3d 722, 724 (8th Cir. 2002). Substantial evidence is less than a
preponderance of the evidence, but enoughetihahsonable person would find it adequate to
support the conclusionJohnson v. ApfeR40 F.3d 1145, 1147 (8th Cir. 2001). This “substantial
evidence test,” however, is “more than a me@eh of the record feevidence supporting the
Commissioner’s findings.” Coleman v. Astruye498 F.3d 767, 770 (8th Cir. 2007) (internal
guotation marks and citation omitted). “Substdr@iadence on the record as a whole . . .
requires a more scrutinizing analysislt. (internal quotation marks and citations omitted).

To determine whether the Commissioner’sisien is supported by substantial evidence
on the record as a whole, the Court must revfeentire administrative record and consider:

1. The credibility findings made by the ALJ.
2. The plaintiff's vaational factors.

3. The medical evidence from treggf and consulting physicians.
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4. The plaintiff's subjective comglas relating to exertional and
non-exertional activities and impairments.

5. Any corroboration by third pies of the plaintiff's
impairments.

6. The testimony of vocationakgerts when required which is
based upon a proper hypothetica¢sion which sets forth the
claimant'simpairment.

Stewart v. Secretary bfealth & Human Servs957 F.2d 581, 585-86 (8th Cir. 1992) (internal
citations omitted). The Court raualso consider any evidenceiethfairly detracts from the
Commissioner’s decision.Coleman 498 F.3d at 770/Varburton v. Apfel188 F.3d 1047, 1050
(8th Cir. 1999). However, even though twodnsistent conclusions may be drawn from the
evidence, the Commissioner’s findings may &tdlsupported by substantial evidence on the
record as a whole.Pearsall v. Massanar274 F.3d 1211, 1217{&ir. 2001) (citingYoung V.
Apfel 221 F.3d 1065, 1068 (8th Cir. 2000)). “[l]f theresigostantial evidenaan the record as a
whole, we must affirm the administrative decisieven if the record codlalso have supported an
opposite decision.” Weikert v. Sullivan977 F.2d 1249, 1252 (8th Cir. 1992) (internal quotation
marks and citation omitted) See also Jones ex rel. Morris v. Barnh&15 F.3d 974, 977 (8th
Cir. 2003).
[11.B. Determination of Disability

A disability is defined as the inability tngage in any substizad gainful activity by
reason of any medically determinable physicahental impairment which can be expected to
result in death or that has lasted or can beagddo last for a comtuous period of not less than

twelve months. 42 U.S.C. 88 423(d)(1)(AB82c(a)(3)(A); 20 C.F.R. § 416.905. A claimant

Page6 of 25



has a disability when the claimant is “notyahable to do his previous work but cannot,
considering his age, education and work experiengage in any other kind of substantial gainful
work which exists ... in significant numbers eithethe region where suchdividual lives or in
several regions of the country.” 42 U.S.C. § 1382c(a)(3)(B).

To determine whether a claimant has a disabiithin the meaning of the Social Security
Act, the Commissioner follows a five-stepgjsential evaluation process outlined in the
regulations. 20 C.F.R. § 416.92@&e Kirby v. Astrue500 F.3d 705, 707 {8Cir. 2007). First,
the Commissioner will consider a claimant’s waidtivity. If the claimant is engaged in
substantial gainful activity, then the claimannot disabled. 20 C.F.R. § 416.920(a)(4)(i).

Second, if the claimant is not engagedguistantial gainful activity, the Commissioner
looks to see “whether the claimdrds a severe impairment tharsficantly limitsthe claimant’s
physical or mental ability to prm basic work activities.” Dixon v. Barnhart 343 F.3d 602,
605 (8" Cir. 2003). “An impairment is not sevefét amounts only to a slight abnormality that
would not significantly limit the claimant’s physiaad mental ability to do basic work activities.”
Kirby, 500 F.3d at 70%&ee20 C.F.R. 88 416.920(c), 416.921(a).

The ability to do basic work activities is dedid as “the abilities and aptitudes necessary to
do most jobs.” 20 C.F.R. 8§ 416.921(b). Thedéts and aptitudes include (1) physical
functions such as walking, standing, sigti lifting, pushing, pulling, reaching, carrying, or
handling; (2) capacities for seeing, heariny] apeaking; (3) understding, carrying out, and
remembering simple instructions; (4) wfgudgment; (5) respondg appropriately to
supervision, co-workers, and uswairk situations; and (6) dealingith changes in a routine work
setting. I1d. § 416.921(b)(1)-(6)see Bowen v. YuckeA82 U.S. 137, 141, 107 S.Ct. 2287, 2291

(1987). “The sequential evaluation process tmayerminated at step two only when the
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claimant’s impairment or combination of impaimig would have no more than a minimal impact
on her ability to work.” Page v. Astrue484 F.3d 1040, 1043{&ir. 2007) (internal quotation
marks omitted).

Third, if the claimant has a severe impainnehen the Commissioner will consider the
medical severity of the impairment. If the inmp@ent meets or equals one of the presumptively
disabling impairments listed in the regulations, ttrenclaimant is considered disabled, regardless
of age, education, and work experience. 20 C.F.R. 88 416.920(a)(4)(ii)), 416.%2e(&elley
v. Callahan 133 F.3d 583, 588 {(8Cir. 1998).

Fourth, if the claimant’s impairment is sesebut it does not meet or equal one of the
presumptively disabling impairments, thee thommissioner will assess the claimant's RFC to
determine the claimant’s “ability to meet the plogs mental, sensory, and other requirements” of
the claimant’s past relevant work. 20 QRF88 416.920(a)(4)(iv), 416.945(a)(4). “RFCis a
medical question defined wholly in terms of thaiclant’'s physical ability to perform exertional
tasks or, in other words, what the claimant stilhdo despite his or her physical or mental
limitations.” Lewis v. Barnhart353 F.3d 642, 646 (8Cir. 2003) (internal quotation marks
omitted);see20 C.F.R. 8 416.945(a)(1). The claimamntasponsible for providing evidence the
Commissioner will use to makefinding as to the claimantRFC, but the Commissioner is
responsible for developing the claimant’s “quete medical history, sluding arranging for a
consultative examination(s) if necessary, and maguggy reasonable effort teelp [the claimant]
get medical reports from [theaimant’s] own medical soursg€ 20 C.F.R. § 416.945(a)(3).

The Commissioner also will congidcertain non-medical evidence and other evidence listed in
the regulations. See id If a claimant retains the RFC perform past relevant work, then the

claimant is not disabledd. § 416.920(a)(4)(iv).
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Fifth, if the claimant’'s RFC as determinedStep Four will not allow the claimant to
perform past relevant work, théme burden shifts to the Commissiote prove that there is other
work that the claimant can do, given the claimaRFC as determined at Step Four, and his or her
age, education, and work experiencgee Bladow v. Apfe205 F.3d 356, 358-59 n.5"(&ir.

2000). The Commissioner must prove not only thatclaimant’s RFC will allow the claimant to
make an adjustment to other work, but also thabther work exists in significant numbers in the
national economy. Eichelberger v. Barnhar390 F.3d 584, 591 {8Cir. 2004); 20 C.F.R. §
416.920(a)(4)(v). If the claimant can make an adjesit to other work that exists in significant
numbers in the national economy, then the Commissieitidind the claimant is not disabled. If
the claimant cannot make an adjustment torotfzek, then the Commissioner will find that the
claimant is disabled. 20 C.F.R. 8416.920(a)(4)(Wt Step Five, even though the burden of
production shifts to the Commissioner, the burdigpersuasion to proveghbility remains on the
claimant. Stormo v. Barnhart377 F.3d 801, 806 {8Cir. 2004).

The evaluation process for mental inrpegents is set forth in 20 C.F.§§ 404.1520a,
416.920a. The first step requires the Commissiongetmrd the pertinent signs, symptoms,
findings, functional limitationsand effects of treatmeénit the case record to assist in the
determination of whether a mental impairment exisBee20 C.F.R§§ 404.1520a(b)(1),
416.920a(b)(1). Ifitis determined that a n@minpairment exists, the Commissioner must
indicate whether medical findingespecially relevant to the ability to work are present or alisent.
20 C.F.R§§ 404.1520a(b)(2), 416.920a(b)(2). The Commoissi must then rate the degree of
functional loss resulting from the impairmentsanif areas deemed essential to work: activities
of daily living, social functioning, concentration, and persistence or p&e=20 C.F.R§§

404.1520a(b)(3), 416.920a(b)(3). Ftional loss is rated on a scale that ranges from no
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limitation to a level of severity which is incomible with the ability to perform work-related
activities. See id. Next, the Commissioner must determihe severity of the impairment based
on those ratings.See20 C.F.R§§ 404.1520a(c), 416.920a(c). If tmepairment is severe, the
Commissioner must determine if it meetsequals a listed mental disordetee20 C.F.R§§
404.1520a(c)(2), 416.920a(c)(2). This is cortgdeby comparing the presence of medical
findings and the rating of functional loss against the paragraph A and B aftimelisting of the
appropriate mental disordersSee id. If there is a severe impairment, but the impairment does
not meet or equal the listinggnen the Commissioner mysepare an RFC assessmet@ee20
C.F.R.§§ 404.1520a(c)(3), 416.920a(c)(3).
IV. Discussion

Garner argues that the ALJ erred in evahgathe opinion of treiing psychiatrist Dr.
Caruso, and in assessing the credibility ofr@&s subjective complaints. The undersigned will
discuss these claims in turn, begimpiwvith the ALJ’s credibility analys.
1. Credibility Analysis

Garner testified that he was unable to wibglcause he experiences almost constant
auditory hallucinations, and as a result has difficulty concemgraind being around people. (Tr.
21, 39.) The ALJ found that Garner’s allegatiarese not entirely credible. Garner contends
that the ALJ’s credibility determination mot supported by substantial evidence.

In assessing a plaintiff's subjective comptajran ALJ is required to examine (1) the
claimant’s daily activities; (2the duration, frequency andémsity of pain; (3) dosage,

effectiveness, and side effeafsmedication; (4) pecipitating and aggravating factors; and (5)

°Garner also alleged disabilibased on physical impairments and the ALJ found that Garner’s
hypertension and morbid obesity were severe at step two. (Tr. 17.) Because Garner does not
challenge the ALJ’s findings regarding his physiogbairments, the undgigned willnot discuss
those findings.
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functional restrictions. Polaski v. Heckler739 F.2d 1320, 1322 (8th Cir. 1984). An ALJ may
disbelieve a claimant’s subjectiveports due to inherent inconsistées or other circumstances.
Travis v. Astrug477 F.3d 1037, 1042 (8th Cir. 2007). &an ALJ explicitly discredits the
claimant’s testimony and gives good reason fanglso, the Court should defer to the ALJ’s
credibility determination.” See Gregg v. Barnhar854 F.3d 710, 713 (8th Cir. 2003).

The ALJ here identified mangasons to support his findingsncerning Garner’s subjective
complaints, including his poor work historystdaily activities, theffectiveness of his
medications, medical evidence documenting impmoat, and suggestions in the record that
Garner was motivated by secondary gain. (Tr. 21-25.)

The ALJ first noted that there was no chammg@&arner’s medical condition that occurred
on his alleged onset of disability date. (Tr. 2Rjather, Garner reported that he was let go by his
last employer because “there were too many kitchen employees and employer did not have enough
money to pay all the employees.” (Tr. 18%eeGoff v. Barnhart421 F.3d 785, 793 (8th Cir.
2005) (“Courts have found it relevatat credibility when a claimant leaves work for reasons other
than her medical condition.”).

The ALJ found that Garner’s poor work redddoes nothing to enhance the claimant’s
credibility as a person who was ever well motivatedork.” (Tr.21.) Garner’s work history
report reveals he worked only spdrcally prior to his alleged oesdate. (Tr. 198.) The ALJ
properly weighed Garner’s poor work historgeeBuckner v. Astrueg46 F.3d 549, 55658 (8th
Cir. 2011) (Buckner’s sporadic work history priorttis alleged disabilitglate indicated that he
was not strongly motivated to engage in productive activity, wivlghed against his
credibility).

The ALJ also noted that Garner workgatt-time after ts alleged onset of
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disability—from December 2008 to December 15, 2008, earning $1,293.90; and from June 28,
2010, to July 10, 2010 (twelve hours total), eagr$d1.69. (Tr. 17.) Garner argues that his
ability to work part-time is nahconsistent with his allegation of disability. Despite Garner’s
argument, the ALJ properly considered Garneris-fiae work during the relevant period as but
one of several factors that dstted from his subjective allegais of symptoms precluding all
work. See Goff421 F.3d at 792 (the ALJ properly considered, as one factor detracting from the
claimant's credibility, the fatchat she worked part-time akiéchen aide throughout the time she
claimed she was disabled).

The ALJ next discussed Garner’s daily activitielde noted that Gaen was able to take
care of his personal needs, penidnousehold chores, prepare sienmeals, shop online, drive,
play video games, use the computer, watch tellewvj and read. (Tr. 21, 44-46.) The ALJ stated
that, to the extent Garner’s dadgtivities are restricte they appear restrai mainly as a matter
of choice, rather than any appatrenedical prescription. (Tr. 21.)'he ALJ did not err in finding
Garner’s daily activities inconsistent wittshallegations of disabling symptoms, including
difficulty concentrating. See McDade v. Astru@20 F.3d 994, 998 (8th Cir. 2013) (ALJ properly
discounted plaintiff's credibility where, among othliactors, plaintiff “was not unduly restricted
in his daily activities, which icluded the ability to perform s@e cooking, tak[ing] care of his
dogs, us[ing] a computer, driv[ing] with a neclabe, and shop[ping] for greries with the use of
an electric cart”).

The ALJ stated that no treating physici@aced any specific long-term work-related
restrictions on Garner’s activities expressed the opinion that\was disabled. (Tr.21.) The
lack of significant limitationset out by treating and examinipgysicians is relevant to a

determination of disability. SeeGoff, 421 F.3d at 792. Garner argues that this statement is
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incorrect, as Dr. Caruso found that Garner imathy marked and extreme limitations in a Medical
Source Statement-Mental (“MSS”). (Tr. 471-72Dr. Caruso did find such limitations in her
source statement she completed in April 2014, mane #year after she last treated Garner. The
ALJ discussed the MSS later in his opinion, asahf that it was inconsistent with Dr. Caruso’s
earlier treatment notes. No other treating ptigsi imposed any work-related limitations, or
found that Garner was unable to work. Adddelant points out, psychamist Georgette Johnson
recommended Garner pursue vocational béiation after an August 30, 2012 evaluation,
suggesting Garner’'s mental impairments did notlpdecall work activity. (Tr. 269.) In sum,
although the ALJ’s statement was not completely aateun light of Dr. Caruso’s opinion, it does
not constitute reversible error since the ALJ felyaluated and discredited Dr. Caruso’s opinion.

The ALJ next found that Garner’s medicatiovexe “generally effective when taken as
prescribed.” (Tr.21.) Evidence of effectivedication resulting in hef may diminish the
credibility of a claimant's complaintsSee Rose v. Apfdl81 F.3d 943, 944 (8th Cir. 1999).
Garner argues that his medications were not generally effective because his medical providers
made frequent adjustments to his medicatiofi$ie record nonetheds supports the ALJ’s
findings that Garner’s psychiatric symptoms iord with medication. For example, in January
2013, Garner reported that his aody hallucinations had realljiminished with medication, and
Dr. Caruso noted he was tolerating his medicatiegls (Tr. 278.) The next month, Dr. Caruso
noted that Garner was “fairly stable,” and that‘téggest concern is the continued weight gain.”
(Tr. 276.) Garner also reported a decreasesiaunditory hallucinations in March 2013 (Tr. 273),
and in January 2014 (Tr. 417.)

With regard to side effects, the ALJkaowledged Garner’s hearing testimony that his

medications make him sleepy. (Tr. 21, 42The ALJ, however, found that there was no
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evidence that his medications impose significantsftexts. (Tr.21.) This finding is supported
by the record, which reveals adjusnts were made to medicatiarsy time Garner reported side
effects. Garner typically complained of onlynor side effects. For example, in November
2012, Garner reported that he had stopped takiegof his psychotropic medications simply
because it was not cherry flavored. (Tr. 284 he presence or absence of side effects from
medications is a prop&olaskifactor. See Polaskif39 F.2d at 1322. The ALJ’s finding that
Garner’s medications helped his symptoms didchot result in sigiicant side effects is
supported by the record.

Finally, the ALJ considered that Garnegha seeing Dr. Caruso on June 5, 2012, because
he did not receive disability befits based on the reports of higgious psychiatrist, Dr. Khot.
(Tr. 23, 298.) Garner reported that his attortodg him to reapply with a new psychiatristd.
Garner stated that he had been trying to get ditsaefor three years, and that he planned to marry
his girlfriend once this was obtainedd. Dr. Caruso indicated thahe could not accurately
diagnose Garner because she wasuaa how truthful he was being, and he seemed to “have a
large secondary gain in getting disability.” (2Z89.) When considering a claimant’s credibility,
an ALJ may properly consider thiie claimant appeared to be tmated to qualify for disability
benefits. See EichelbergeB90 F.3d at 590 (8th Cir. 2004) (JfAe ALJ found that Eichelberger
had objectively determinable impairments, bgbatoted that her incentive to work might be
inhibited by her long-terndisability check of $1,700 per month.”) (citiGaddis v. Chater76
F.3d 893, 896 (8th Cir. 1996) (allowing an ALJudge credibility basedn a strong element of
secondary gain). Thus, the ALJ properly congiddggarner’s statements to Dr. Caruso showing
his motivation to qualify for benefits.

The ALJ thoroughly explained his findingsdathe inconsistencsan the record upon
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which he based the credibility determination. Beeatlhe ALJ pointed to substantial evidence in
the record supporting his decisiondiscount Garner’s subjectivdegations, the Court defers to

the ALJ’s credibility finding. See e.g., Casey v. Asty&®3 F.3d 687, 696 (8th Cir. 2007).

2. Dr. Caruso’s Opinion

Garner next argues that the ALJ erred in eathg the opinion of treating psychiatrist Dr.
Caruso. As previously noted, Dr. Carusonpteted a MSS on April 9, 2014. (Tr. 471-72.) Dr.
Caruso expressed the opinion that Garner wasraglly limited in the following areas: ability to
understand and remember detailestmnctions, carry out detailedsimuctions, perform activities
within a schedule and maintain regular attendawoek in coordinatiorwith or proximity to
others without being distracted by them, céetga normal workday and workweek without
interruption from psychologicallgased symptoms and performeatonsistent pace without an
unreasonable number and length ot geriods, interact approptédy with the general public,
maintain socially appropriate behavior and adheigasic standards okatness and cleanliness,
respond appropriately to changes in the workrggtand travel in unfamiliar places or use public
transportation. (Tr. 471-72.) Dr. Caruswihd that Garner was markedly limited in the
following areas: ability to member locations and wolle procedures, understand and
remember very short and simple instructiar@ry out very shortrad simple instructions,
maintain attention and concentration for extehpgeriods, sustain andinary routine without
special supervision, make simple work ratatiecisions, ask simppiestions or request
assistance, accept instructiomslaespond appropriately to crism from supervisors, get along

with coworkers or peers withodtstracting them or exhibiting bhavioral extremes, be aware of
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normal hazards and take appropriate precaytenms set realistic goals or make plans
independently of othersld.

“It is the ALJ’s functionto resolve conflicts among thvarious treating and examining
physicians.” Tindell v. Barnhart444 F.3d 1002, 1005 (8th Cir. 2006) (quotWandenboom v.
Barnhart,421 F.3d 745, 749-50 (8th Cir. 2005) (internal marks omitted)). Opinions from
medical sources who have treated a claimant#iyireceive more weight than opinions from
one-time examiners or non-examining sourc&ee?20 C.F.R. § 416.927(c)(1)—(2). However,
the rule is not absolute; a treating physiciapsion may be disregarded in favor of other
opinions if it does not find support in the recor8ee Caseyp03 F.3d at 692. The treating
physician’s opinion should be given controlliwgight when it is supported by medically
acceptable laboratory and diagnostichniques and it must be c@atent with oher substantial
evidence in the case recorddacker v. Barnhart459 F.3d 935, 937 (8th Cir. 20065ee als@0
C.F.R. 88 404.1527(c)(3), 416.927(c)(Byting “[s]upportability” asa factor to be considered
when weighing medical opinions). Inconsistesaigay diminish or eliminate weight given to
opinions. Hacker, 459 F.3d at 937.See also Papesh v. Colyir86 F.3d 1126, 1132 (8th Cir.
2015) (holding that a treating phgisin’s opinion “may havelimited weight if it provides
conclusory statements only, or amsistent with the record™) (quotirgamons v. Astrué97 F.3d
813, 818 (8th Cir. 2007)). An ALJ “may discounteven disregard the opinion ... where other
medical assessments are supported by bettapmr thorough medical evidence, or where a
treating physician rendensconsistent opinions that undermine tredibility of such opinions.”
Id. (quotingMiller v. Colvin, 784 F.3d 472, 477 (8th Cir. 2015)).

If an ALJ declines to ascribe controllimgeight to the treating physician’s opinion, she

must consider the following factors in determipthe appropriate weight: length and frequency of
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the treatment relationship; nature and extent of the treatment relationship; evidence provided by
the source in support of the opinimansistency of the opinion withe record as a whole; and the
source’s level of specialization. 20 C.F.R.4&&!.1527(c); 416.927(c). Whether the ALJ grants
the treating physician’s opinion substial or little weight, “[tlheregulations require that the ALJ
‘always give good reasons’ ftine weight afforded to adating physician’evaluation.” Reed v.
Barnhart 399 F.3d 917, 921 (8th Cir. 2005). *“Failtoeprovide good reasons for discrediting a
treating physician’®pinion is a ground for remand.Reed v. Barnhast399 F. Supp.2d 1187,

1194 (E.D. Mo. 2004).

The ALJ stated that he was assigning “littleight” to the MSS of Dr. Caruso because it
was “a product of a pre-printedrfo questionnaire solicited by alaant’s attorney and fails to
articulate the basis dlfie limitations indicated and is iogsistent with this physician’s own
treatment records that note a GAF score 8f@5June 5, 2012, which denotes mild limitations in
social and occupational functioning.” (Tr. 25Tlhe ALJ further noted thdr. Caruso indicated
on February 19, 2013 that Garner’s “symptomdairty stable on his psychotropic regimenld.

The ALJ determined that Dr. Caruso’s opiniamghe April 2014 MSS were not entitled to
controlling weight because her opins were inconsistent with hewn clinical treatment notes.

“It is permissible for an ALJ tdiscount an opinion & treating physician that is inconsistent with
the physician’s clinical treatment notesWildman v. Astrue596 F.3d 959, 964 (8th Cir. 2010)
(rejecting challenge to lack of weight given treating phyaisiapinion where the physician

renders inconsistent opinions that undemrthe credibility of such opinionsiee also Clevenger

®°A GAF score of 61 to 70 denotes “[slomédrsymptoms (e.g., depressed mood and mild
insomnia) OR some difficulty in social, aggational, or schoolhctioning (e.g., occasional
truancy, or theft within the hoakold), but generally functioninggtty well, has some meaningful
interpersonal relationships.’'See American Psychiatric Ass’Biagnostic and Statistical Manual
of Mental Disorder$84 (Text Revision 4 ed. 2000) (DSM IV-TR).
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v. S.S.A.567 F.3d 971, 975 (8th Cir. 2009) (affirming ALJ’s decision not to follow opinion of
treating physician that was notrooborated by treatment notes).

The ALJ acknowledged that Dr. Caruso wasr®és treating psychirist beginning on
June 5, 2012. (Tr.23.) The ALJ discussed Dru€ais treatment notes, which show she treated
Garner on twelve occasions from June 201®lé&och 2013. (Tr. 273-99.) Dr. Caruso’s
treatment notes, which are discusselow, support the ALJ’s finding.

As previously noted, Garner began seeingdaruso because his previous psychiatrist’s
reports were not favorable to his disability claim@lr. 298.) At his initial visit, Dr. Caruso
noted that Garner had been hospitalized att®ast Hospital on sevemdcasions in the past,
and had been seeing Dr. KhotGdammunity Counseling Centerld. Garner complained of
auditory hallucinations, which were presenttlad time and talk to him in a negative waid.
He also reported panictatks and irritability. Id. Garner indicated he was receiving Invega
injections, which had been helpful for the paranoia, but had caused him to gain one hundred
pounds. Id. Garner then spent “a large portion”to$ time with Dr. Caruso discussing his
application for disability benefits.ld. Upon mental status examtian, Garner was pleasant,
cooperative, exhibited good eye contact, was cadas, accompanied by his girlfriend, his speech
rate and intonation were normalsltaffect was euthymic, he wamgical, he denied suicidal or
homicidal ideations, and reportadditory hallucinations and paranoid delusions. (Tr. 299.) Dr.

Caruso assessed a GAF score of 65 and indicaaédhb could not accurately diagnose Garner

"The ALJ discussed these three hospitéitires—in August 2008 and April and May of
2010—due to psychotic symptoms and exhiitoizarre behavior. The undersigned has
reviewed these records. Becatlsese hospitalizations occurredagprto the relevant period, the
records will not be discusden detail herein.

®Invega is an antipsychoticuly indicated for the treatment wiental disorders such as
schizoaffective disorder.SeeWebMD, http:// www.webmd.com/dgs (last visited February 28,
2017).
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without his records.Id. She also referred him to Georgette Johnson, Ph.D. for psychological
testing. Id.

On June 20, 2012, Garner reported that hestithslepressed and wastill experiencing
auditory hallucinations. (Tr. 296.) Uponawination, Garner’s affect was dysphoric, his
perception was good, his thought process was liaedigoal directed, his thought content was
logical, his memory was intact, his insight gadgment were fair, and his attention span and
concentration were goodld. Dr. Caruso discontinued the Irgeeand started Garner on new
medications that were lessdily to cause weight gainld. On August 8, 2012, Garner reported
that he was doing better with the auditoryid@nations. (Tr. 292.) He complained of
irritability and lack of energy or motivationld. Garner reported that he smoked two packages
of cigarettes a day.ld. Dr. Caruso discussed gastric bypsisgery given Garner’s morbid
obesity. Id. Dr. Caruso indicated that she had recgi@arner’s records from Dr. Khot, which
revealed an initial diagnosis of bipolar disorder but a subsequamgeln diagnosis to
schizoaffective disorderld. Upon examination, Garner wpkasant, cooperative, calm,
exhibited good eye contact, his speech was notmsgffect was euthyir, his thought content
and process were normal, he reported no delssiohallucinations, and his judgment and insight
were fair. 1d. Dr. Caruso diagnosed Garner with adaffective disorder and adjusted his
medications. Id. On September 10, 2012, Garner repotted his sleep was better, but he
continued to hear voices in the third person. 2B0.) He indicated that he did okay when he
was alone, but had difficulty when he was around peopde. Garner also complained that he
had no energy, but indicated that he was stitileng two packages of cigarettes a day and was not
exercising. Id. Upon examination, Dr. Caruso’s findingmmained unchanged, except that she

described his judgment and insight as “goodd. Dr. Caruso adjusted Garner’s medications,
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and counseled him to lose weight and stop smoking “to feel better physically and menizhlly.”
On October 9, 2012, Garner reporthdt he was still experiencingiditory hallucinations. (Tr.
288.) He indicated that he was still smoking] #mat he had recently gone to the emergency
room due to chest pain that ragid down his left arm but was told it was merely muscle p&in.
Garner’s girlfriend reported th&arner was a “hypochondriac.ld. Dr. Caruso’s findings on
mental examination remained unchangdd. She adjusted Garner’s medications, encouraged
him to lose weight and stop smoking, and suggkle obtain a sleep study given his morbid
obesity. 1d. Dr. Caruso stated that improving his sleep) have an impacbn his mental status

if sleep apnea is occurringld. On November 6, 2012, Garner reported minimal improvement
with a medication change to Saphtis(Tr. 286.) He indicated that he gained back nine pounds
he had lost, but admitted it was because heclvagsing to eat poorly and was not exercising.

Dr. Caruso increased tl@sage of the Saphrisld. On December 4, 2012, Garner reported that
he had stopped taking the Saphris because therlighage was note cherry flavored. (Tr. 284.)
Garner continued to gain vght and was over 400 poundsd. Upon examination, Garner was
pleasant, cooperative, calm, exhibited good eye contact, his speech was normal, his affect was
dysphoric, his thought content anapess were normal, he repartauditory hallucinations, he
denied suicidal or homicidal ideatiomdhhis judgment and sight were fair. Id. Dr. Caruso
started Garner on Fandptand stated that she was “very cemed” about Garner’s weightd.

She encouraged Garner to watch het,dexercise, and decrease his smokihd.. Two weeks

later, Garner complained that the Fanapt sskto make the voices worse. (Tr. 282.) Dr.

°Saphris is an antipsychotic drug indicatedtfa treatment of mental disorders such as
schizoaffective disorder.SeeWebMD, http:// www.webmd.com/dgs (last visited February 28,
2017).

Fanapt is an antipsychoticudy indicated for the treatment wfental disorders such as
schizophrenia. SeeWebMD, http:// www.webmd.com/drugsaét visited February 28, 2017).
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Caruso noted that Garner had undergone psgglual testing and Garneras diagnosed with
bipolar affective disorder, psychotic disorder attterwise specified, pandisorder not otherwise
specified, and generalized anxiety disorder vigttures of agoraphaband panic; rule out
schizoaffective disordema paranoid schizophreniald. Dr. Caruso diagnosed Gamer with
schizoaffective disorder.d. She discontinued the Fanaand started him on Thorazifre. Id.
She also started him on a trial of Topaffaw help with his mood, and noted that Garner was at a
“highly concerning weight.” Id. On January 8, 2013, Garner reportieat the Thorazine helped
make the auditory hallucinations “tolerable(Tr. 280.) He complained of decreased energy.
Id. Dr. Caruso adjusted Garnerigedications to help with smoig cessation and weight loss.
Id. On January 22, 2013, Dr. Caruso again disau&aner’'s weight and smoking cessation at
length. (Tr.278.) Garner reported thatlmglucinations were “greatly diminished.fd. On
February 19, 2013, Dr. Caruso statarner was “fairly stable #is time. The biggest concern
is the continued weight gain.” (Tr. 276.pr. Caruso continued Garner’s medications, and
strongly encouraged him to continue exercisimgrk on losing weight, and decrease his smoking.
Id. On that date, Dr. Caruso referred GarnddtoCourtney Johnson at Community Counseling
Center for treatment, as Dr. Caruso was leathegpractice. (Tr. 275.) In a letter to Dr.
Johnson, Dr. Caruso indicated that Garner carrtgagnosis of schizoafféwe disorder and “has
been stable for a couple of monthsld.

On March 13, 2013, Garner’s last visit with.@aruso, Garner reported a decrease in his

auditory hallucinations. (Tr. 273.) He canted to gain weight, weighing 480 pounds at that

"Thorazine is an antipsychotittug indicated for the treatmenit mental disorders such as
schizophrenia. SeeWebMD, http:// www.webmd.com/drugsaét visited February 28, 2017).
12Topamax is an anticonvulsant or antiepilepiiag indicated for the treatment of seizures and
migraine headachesSeeWebMD, http:// www.webmd.com/drugs (last visited February 28,
2017).
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time. Id. Garner reported that he understood howichetntal it was, but continued to eat and
smoke two packages of cigarettes a d&g. Upon examination, Garner was pleasant,
cooperative, calm, exhibited good eye contastspeech was normal, his mood was “okay,” his
affect was somewhat dysphorgs thought content was logicis thought proess was linear
and goal directed, he denied suicidal or honaicideation, and his judgment and insight were
poor. Id. Dr. Caruso continued Garner’s medicationsl.

Dr. Caruso’s treatment notes do not supfize presence of marked and extreme
limitations as expressed in her MSS. As thel Abted, the GAF score of 65 Dr. Caruso assessed
in June 2012s indicative of only mild limitations in swal and occupational functioning. (Tr.
299.) Although GAF scores do not have a directetation to SSA seviy requirements, they
may be considered in reviewing an ALJ’s detimation that a treating source’s opinion was
inconsistent with the treatment recordlyers v. Colvin721 F.3d 521, 525 (8th Cir. 2013).

In addition, Dr. Caruso’s clinal findings were minimal. Upon mental examination, Dr.
Caruso consistently noted tiaarner was pleasant, cooperatam, exhibited good eye contact,
his speech was normal, his thought contentlagisal, his thought process was linear and goal
directed, and he denied suiaidr homicidal ideation. Thieeatment notes support the ALJ’'s
finding that Garner’s reportealiditory hallucinations improdewith treatment. (Tr. 280, 275,
278, 273.) In February of 2013, Dr. Caruso indic#étedl Garner was stahland that her biggest
concern at that time was Garner’s continuaight gain. (Tr. 276.) Indeed, Dr. Caruso
dedicated a significant amountlodr treatment notes to discussing concerns about Garner’s
continued weight gain and smoking.

The ALJ also properly pointed out that.[@aruso’s opinions were the product of a

pre-printed form questionnaire solicited by claimaatterney, and that stiailed to articulate the

Page22 of 25



basis of the limitations found. (Tr. 25.p5ee Toland v. Colvji761 F.3d 931, 937 (8th Cir. 2014)
(holding that an ALJ may discouatconclusory medical opinion). Not only did Dr. Caruso fail to
cite any clinical findngs to support her opinions, but she st treated Garner in March 2013,
over one year prior to completing the MSS.

Garner contends that, even if Dr. Carusgpion was not supported by her own treatment
notes, this is a reason for the ALJ to give non+mdlitig weight but would not be sufficient to give
the opinion non-substantial weight. Garner relie®apesh v. Colvin786 F.3d 1126, 132 (8th
Cir. 2015), for this proposition. It is true thatRapeshthe Eighth Circuit found that a treating
physician’s opinion should nobtdinarily be disregarded and is erdil to substantial weight.”
786 F.3d at 1132 (emphasis added). The Courtetieryfurther noted that a treating physician’s
opinion may have “limited weight if it providesoclusory statements only, or is inconsistent
with the record.” Id. (QquotingSamons497 F.3d at 818). The ALJ in this case, consistent with
Papeshfound that Dr. Caruso’s opinion was entittedimited weight because it was both
inconsistent with her own treaémt notes and conclusory.

The undersigned, therefore, finds that A€l provided sufficient reasons for assigning
little weight to the opiions provided by Dr. Caruso in her April 2013 MSS.

In determining Garner’s mental RFC, thkJ also indicated that he was assigning
“significant weight” to the opinions of examing psychologist Dr. Gegette Johnson, who found
that Garner’s mental impairments imposedderate limitations in social and occupational
functioning. (Tr. 25, 269.) Dr. Johnscgcommended that Garner pursue vocational
rehabilitation. (Tr. 269.) The ALJ also accordednsiderable weight” tthe opinion of state
agency medical consultant, Keith Allen, Ph.Dhosfound that Garner rateed the ability to

perform simple, repetitive tasks on May 21, 2013. (Tr. 25, 87.)
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The ALJ concluded that Garner had the raeR~C to perform simple, routine, and
repetitive tasks that would not involve fast-edg@roduction work. (Tr. 19.) He further limited
Garner to only occasional contact with the pubhd co-workers and tasks with no more than
occasional changes in a routine work settirld.

The ALJ must assess a claimant’s RFC bagxxh all relevant, credible evidence in the
record, including medical recadthe observations tfeating physicians and others, and the
claimant’s own description of his sytgms and limitations. 20 C.F.R. § 404.1545fa)clerson
v. Shalala51 F.3d 777, 779 (8th Cir. 199%)pff v. Barnhart421 F.3d 785, 793 (8th Cir. 2005).
A claimant’s RFC is a medical question, and ¢h&ust be some medical evidence, along with
other relevant, credible evidence in the regcto support the AL RFC determination.ld.;
Hutsell v. Massanar259 F.3d 707, 711-12 (8th Cir. 200L&uer v. Apfel245 F.3d 700, 703-04
(8th Cir. 2001)McKinney v. Apfel228 F.3d 860, 863 (8th Cir. 2000). An ALJ's RFC
assessment which is not properly informed and suepdry some medical Elence in the record
cannot stand.Hutsell,259 F.3d at 712. However, although an ALJ must determine the
claimant’'s RFC based upon all relevant evidettee ALJ is not required to produce evidence and
affirmatively prove that a claimant is able to perform certain functiobsarsall,274 F.3d at
1217 (8th Cir. 2001)McKinney,228 F.3d at 863. The claimantdbe the burden of establishing
his RFC. Goff,421 F.3d at 790.

The mental RFC formulated by the ALJ igported by substantial ieence in the record
as awhole. The ALJ found that Garner’s sulbjecallegations of didding mental symptoms
were not entirely credible. The ALJ consideBrdCaruso’s treatment notes, which revealed that
Garner’s psychiatric symptomgere controlled with medication. He also considered Dr.

Johnson’s opinion that Garnercheoderate limitations whichauld not prevent him from all
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work activity. The ALJ’s determination is supped by state agency psychologist Dr. Allen’s
opinion that Garner retained the abilioyperform simple, repetitive work.
After determining Garner’'s RFC, the ALduind that Garner was unable to perform any

past relevant work. (Tr. 25.) The ALJ propayied on the testimony @f vocational expert to
find that Garner could perform other work existingignificant numbers in the national economy
with his RFC. (Tr. 26.) See Robson v. Astrue26 F.3d 389, 392 (8th C2008) (holding that a
vocational expert’s testimony isilsstantial evidence when ithsised on an accurately phrased
hypothetical capturing the concrete consequences of a claimant’s limitations). Thus, the ALJ’'s
decision finding Garner notshbled is supported by substantial evidence.

Accordingly, Judgment will be entered separaielfigavor of Defendant in accordance with

this Memorandum.

Dated: March 28, 2017

ABBIE CRITES-LEONI
UNITEDSTATESMAGISTRATE JUDGE
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