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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF MISSOURI
SOUTHEASTERN DIVISION
RONDA HOF WESTERN

Plaintiff,

V. ) Case N01:16-CV-00048JAR

NANCY A. BERRYHILL,!
Acting Commissioner of Socigbecurity,

N s = N

Defendant.

MEMORANDUM AND ORDER

This isan action under 42 U.S.C. 405(g) for judicial review of the Commissioner of
Social Security’s final decision denyingonda Hof Western’{“Western”) application for
disability insurance benefitsder Title 1l of the Social Security Act, 42 U.S.C. 8§ 48%keq.

l. Background

Western who was born on April 9, 196@iled an application for disability insurance
benefitson April 8, 2013 alleging disability beginningMlarch 16, 2013, due to pain and
complications resulting from fibromyalgigfter her application was denied at the initial
administrative level, sheequesteda hearing before an administrative law judge (“ALJ")
Following a hearing ot®October 21, 2014the ALJ issued a written decision @ecember 10,
2014, finding that Western had the residual functional capacity (“RFC”) to perfortaicgobs
that exist in significant numbers in the national economy, and was thus not disabled under the

Act. Western’s request for review by the Appeals Council was denied on FeB&jaPp16

! Nancy A. Berryhill is now the Acting Commissioner of Social Security. Rumsto Rule 25(d) of the
Federal Rules of Civil Procedure, Nandy Berryhill should be substituted for Acting Commissioner
Carolyn W. Colvin as the defendant in this suit. No further action needs t&drettacontinue this suit
by reason of the last sentence of section 205(g) of the Social Securig2A¢.S.C. § 405(g).
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Thus, the decision of the ALJ stands as the final decision of the CommisSaesims v.
Apfel, 530 U.S. 103, 107 (2000).

. Facts

The Court adopts Western’s Statement of Uncontroverted Facts (Doc. N¢.ahd
Defendant’s Statement of Additional Facts (Doc. No219The Court’s review of the record
shows that the adopted facts are accurate and complete. Specific facts will be despssedf
the analysis.

[I1. Standards

The courts role on judicial review is to determine whether thie)’s findings are

supported by substantial evidence in the record as a wlodiesornv. Astrue 628 F.3d 991, 992

(8th Cir.2009).“Substantial evidence is that which a reasonable mind might accept as adequate
to support a conclusion.ld. (citations omitted). Theourt may not reversenerely because
substantial evidence exists in the record that would support a contrary outcostawsedthe

court would have decided the case differerflgeKrogmeier v. Barnhart294 F.3d 1019, 1022

(8th Cir.2002).
To determine whether the ALJ’s final decision is supported by substantial evideace
Court is required to review the administratirecord as a whole and to consider:

(1) The findings of credibility made by the ALJ;
(2) The education, background, work history, and age of the claimant;
(3) The medical evidence given by the claimant’s treating physicians;

(4) The subjective complaints of pain andsdeption of the claimant’s physical
activity and impairment;

(5) The corroboration by third parties of the claimant’s physical impairment;

(6) The testimony of vocational experts based upon prior hypothetical questions
which fairly set forth the claimant’s physical impairment; and

(7) The testimony of consulting physicians.



Brand v. Sec’y of Dept. of Health, Educ. & Welfare, 623 F.2d 523, 527 (8th Cir. 1980).

The Social Security Act defines as disabled a person who is “unable to engage in any
substantial gainful actity by reason of any medically determinable physical or mental
impairment which can be expected to result in death or which has lasted or caredtecckp
last for a continuous period of not less than twelve months.” 42 U.S.C. § 1382c(a)(3)¢€A)
impairment must be “of such severity that [the claimant] is not only unable to do his previous
work but cannot, considering his age, education, and work experience, engage in any other kind
of substantial gainful work which exists in the national economy, regardless of whather s
work exists in the immediate area in which he lives, or whether a specific job yaoasts for
him, or whether he would be hired if he applied for work.” 42 U.S.C. § 1382c(a)(3)(B).

The Commissioner has established a {fstep process for determining whether a person
is disabled.20 C.F.R. 88116.920(a), 404.1520(&d)f a claimant fails to meet the criteria at any
step in the evaluation of disability, the process ends and the claimant is dedetonime not

disabled.”Goff v. Barnhart421 F.3d 785, 790 {8 Cir. 2005) (quotindgeichelberger v. Barnhart

390 F.3d 584, 5991 (&h Cir. 2004)). First, the claimant must not be engagedsumbstantial

gainful activity” 20 C.F.R. 8816.9D(a), 404.1520(a). Second, the claimant mheste a
“severe impairment,” defined asary impairment or combination of impairmenishich
significantly limits [claimant’s] physical or mental ability tlo basic work activitie$. 20 C.F.R.
88416.920(c), 404520(c) The severity of mental disorders is determined by rating the
claimant’s degree of limitations in four areas of functioning: activities of dmilyg; social
functioning; concentration, persistence, or pace; and episodes of decompensation.
8 404.1520a(c)(3)-The sequential evaluation process maydreninated at step two only when

the claimant’s impairment or combination of impairmentauld have no more than a minimal



impact on [his or] her ability to work.” Page v. Astrue, 488d 1040, 1043 (8th Cir. 2007)

(quotingCaviness v. Massana@50 F.3d 603, 605 (8th CR001).

Third, the claimant must establish that his or her impairment meets or equals an
impairment listed in th&®egulations 20 C.F.R. 8816.920(d), 404.1520(dlIf. the claimant has
one of, or the medical equivalent of, thesgairments, then the claimant is per se disabled
without consideration of the claimant’s age, education, or work hidtbry.

Before considering step four, the ALJ must determine the claimant’s refithaibnal

capacity (“RFC”). 20 C.F.R88404.1520(e), 416.920(eRFC is defined as “the most a claimant

can do despite [his] limitations.” Moore v. Astrue, 572 F.3d 520, 588¢B. 2009) (citing 20
C.F.R. § 404.1545(a)(1)). At step four, the ALJ determines whether the claimantucanadtis
past relevant work, by comparing the claimant’s RFC with the physical an@lrenmands of
the claimant's past relevant work20 C.F.R. 8§8804.1520(a)(4)(iv), 404.1520(f),

416.920(a)(4)(iv), 416.920(f); McCoy v. Astrue, 648 F.3d 605, 61h (dr. 2011). If the

claimant can still perform pastlevant workhewill not be found to be disabled; if the claimant
cannot, the analysis proceseid the next stepd.

At step five, the ALJ considers the claimant’'s RFC, age, education, and work experience
to see if the claimant can make an adjustment to other work in the national econonfy.R20 C
88 416.920(a#)(v). If the claimant cannot makan adjustment to other work, then he will be
found to be disabled. 20 C.F.R. 88 416.920(a)(4)(v), 404.1520(a)(4)(v).

Through step four, the burden remains with the claimant to prove that he is disabled.
Brantley 2013 WL 4007441, at *3 (citation omitdedAt step five, theburden shifts to the
Commissioner to establish that the claimant maintains the RFC to perform a significaet numb

of jobs within the national economid. “The ultimate burden of persuasion to prove disability,



however, remains with the claimanMeyerpeter v. Astrue902 F.Supp.2d 1219, 1229 (E.D.

Mo. 2012)(citations omitted).

IV. Decision of the ALJ

The ALJ found that Western had the severe impairments of fiboromyalgia, deprassl
anxiety but that nompairment or combination of impairments met or medically eedidhe
severity ofone of the listed impairments in 20 C.F.R. Part 404, Subpart P, Appendiix 1
assessing Western's mental impairments at these steps, the ALJ condidelgaragraph B”
criteria dscussed above and concluded that Western was only mildly restricted inesctovit
daily living. The ALJ also found Western had moderate difficulties in social moty, and in
concentration, persistence and pAvestern had experienced no episoafedecompensation.

After considering the entire record, the ALJ determined that Wehgeinhe RFC to
perform light work as defined in 20 C.F.R. § 404.1567(b), with certain limitations, such as
sitting, standing and walking for six out of eight hours per day; lifting 20 pounds occasionall
and ten pounds frequently; and performing simple, repetitive tasks wittoorasional contact
with the public and cevorkers. The ALJ relied on the testimony of a vocational expert that an
individual with Western’s RFC and vocational factors could perform certain hab€xisted in
substantial numbers in the national economy, such as inspector, assembler, and lpasktdre T
ALJ found Western was not disabled as defined by the Act.

V. Discussion

In her appeal of the Commissioner’s decision, Western raises three isssiesh&iALJ
failed to properly consider her complaints of insomnia. Second, the ALJ failed to properly
evaluate her subjective complaints. Third, the ALJ failed to properly aealihe medical

opinion evidence. Because the ALJ erred in evaluating the medical opinion evidence, the Court



will only address thaissue.Stidum v. Colvin No. 4:13CV1590 JAR, 2014 WL 4714748, at *5

(E.D. Mo. Sept. 22, 2014).

The ALJ must “give good reasons” to explain the weight given medical opinions,
whether by treating or consultative examinét8 C.F.R. § 404.1527(c)(2). OndeetALJ has
decided how much weight to give a medical opinion, the Couadle is limited to reviewing
whether substantial evidence supports this determination, not deciding whetherdéece

supports thelaimant’sview of the evidenceSeeBrown v. Astrue 611 F.3d 941, 951 (8th Cir.

2010).

The record contains five statemts of disability submitted by Western's treating
physician,Dr. StanleyJoneson June 7, 2011, October 26, 2012, January 7, 2013, September 27,
2014, and October 30, 2014 (Tr. 504, 577, 56846, 747) In his June 7, 2011 report, Dr.
Jones diagnesl fibromyalgiaand opined that Western could work 4 hours per day; stand 30
minutes at one timendstand 60 minutes in a work day; sit 30 minutes at a éintdor 2 hours
in a workday; lift 5 pounds occasionally and frequentigcasionallypend and stogpnever
balance; frequently fine manipulaé®@d gross manipulate with both hanascasionally lift her
right and left arm above the shoulder; never wardund dangerous equipment; occasionally
operate a motor vehiclérequently tolerate heat; never tolerate cold; occasionally tolerate dust,
smoke or fume exposurandfrequently tolerate noise exposure. She had no viswtations
and did noneed to elevate hérgs duringan8-hour workday. Tr. 504)

In his report dated October 26, 2012, Dr. Jones diagnosed Westernseutre
fibromyalgiaand opined that she suffered from motenain. Hedid not indicate how many
hours a day she could workut opined as to the following limitations and abilities: Western

could standat one time for 15 minutes and for 60 minutes in a work glagt one timefor 30



minutesand for 2 hours in aork day;lift 10 pounds on an occasional baanmsl 5 pounds on a
frequent basis;and occasionallypbend stoop, and balance. Westecould frequently fine
manipulateand gross manipulate with both hands ayatasionally lift her right and left asn
abovethe shoulder; never workaround dangerous equipment; occasionally operate a motor
vehicle; frequently tolerate heand noise exposure and occasionatlierate coldand dust,
smoke or fume exposureln Dr. Jones’ opinion, Western had no vislonitationsand did not
need to elevate héxgs duringan8-hour worlday. (Tr. 557)

The ALJ never mentionedthese two opinions in his decision. In her brighe
Commissioner seeminglgrgues the ALJ had reason to disregdwese opiniondecause they
predate the relevant period at issamdwere offeredduring a period when a different ALJ had
already ruled she was not disablddoc. No. 19 at 11)According to the social security
regulationshowever,an ALJ is required to considall medical opinionsn the recordSee20
C.F.R. 8 404.1527(c)(2)he regulations do not provide any exception to that requirement for
opinions that pralate a claimans onset dateSeeid. Indeed, the Eighth Circuit has found that
an ALJ may not simply ignore mediagpinions because they pdate the onset of disability or
postdate the last insured date, since that evidence can be relevant to a claim bfydiSaie

Burks-Marshall v. Shalala7 F.3d 1346, 1348 n. 6 (8th Cir993) (“Evidence from the record of

a rior claim may be relevant to a claim of disability with a later onset da¥afidenboom v.

Barnhart 421 F.3d 745, 750 (8th Cir. 200&here is no valid reason to exclude consideration of

medical records dated prior fdaimant’s] alleged date obnsej; Kriebaum v. Astrue, 2804

Appx 555, 558n. 4 (8th Cir. 2008) Pirtle v. Astrue 479 F.3d931, 934(8th Cir. 2007).While

evidenceor medical recordsffered as proof of a disability, and not foupersuasive by an ALJ

in a prior proceeding,cannot be considered as new evidence in this proceeding, it can be



considered as “background for new and additional evidence of deterioratingl wrephysical

conditions occurring after the prior proceeding.” Mabry v. Colvin, 815 F.3d 386, 390 (8th Cir.

2016) (quoting Hillier v. Soc. Sec. Admin., 486 F.3d 359, 365 (8th Cir. 2007)).

The Commissioneralso acknowledgeshe ALJ did not address Dr. Jones’ medical
statement ofOctober 30, 2014. Thetatement was in checklist form, indicating a history of
widegread pain for three or more months; pain in 11 or more pressure points; stiffness; sleep
disturbance; and chronic fatigue (Tr. 747). The Commissioner contends that toethighest
statementonstitutes an opinion for purposes of the regulations,domsistent withthe ALJ’s
decision (Doc. No. 19 at 1P3). The Commissioner further argues that an ALJ is not required to
discuss every piece of evidence submittdd. @t 13) Although an ALJ may disregard

conclusory opinionsuch as these, s&éildman v.Astrug 596 F.3d 959, 964 (8th Cir. 2010), the

ALJ in this case did not state that he was disregarding them for that reasodged, ifor any

reasonSeeMcCadney v. Astrue, 519 F.3d 764, 767 (8th 2@08) (while an ALJ may discount

a treating physicida opinion “if the record warrants” it, the ALJ must explain why he did so).

VI.  Conclusion

Although the ALJ stated that he considered ddlithe opinion evidence, he never
mentionedDr. Jones’ opinions from June 7, 2011, October 26, 2012, or October 30, 2014 in his
decision.It therefore appears the ALJ failed to consider Dr. Jones’ opinions at all. By g doin
he committed errof-or these reasons, the ALJ’s determination Wasternretained the RFC to
perform lightwork was not supported by substantial evidence on the record as a whole. This
cause should, therefore, be remanded to the Commissioner so that the medical opinioa evidenc
may be properly considered.

Accordingly,



IT ISHEREBY ORDERED thatthis action iREVERSED AND REMANDED to the
Commissioner pursuant to sentence four of 42 U.S.C. 8§ 405(g) for further consideration in

accordance with this Memorandum and Order. A separate Judgment will accahipadnder.

Dated this20" day ofApril, 2017.

Bt L L

OéHN A.ROSS
UNITED STATESDISTRICT JUDGE




