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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
SOUTHEASTERN DIVISION

TIMOTHY DEAN, )
)
Plaintiff, )
)
V. )
) Case NdL:16-CV-57-SPM
)
)
NANCY A. BERRYHILL,?! )
Acting Commissioner of Social Security, )
)
Defendant. )

MEMORANDUM OPINION

This is an action under 42 U.S.C. 88 405(g) and 1383(fm(3xdicial review of the final
decision of Defendant Carolyn W. Colvin, the Acting Commissioner of Social Sealgitying
the application of Plaintiffimothy Dean(“Plaintiff’) for Disability Insurance Benefits (“DIB”)
under Title Il of the Social Sadty Act, 42 U.S.C. 88 40&t seq.and for Supplemental Security
Income (“SSI”) under Title XVI of the Social Security Act, 42 U.S.C. 88 188%eq(the “Act”).
The parties consented to the jurisdiction of the undersigned magistrate judgpto28 U.S.C.

8 636(c) (Doc. 18). Because | find the decision denying benelfiss supported by substantial

evidence, Will affirm the Commissioner’s denial of Plaintiff's application

! Nancy A. Berryhill is now the Acting Commissioner of Social Security.s®ant to Rule 25(d)
of the Federal Rules of Civil Procedure, Nancy A. Berryhill should be subdtitoteActing
Commissioner Carolyn W. Colvin as the defendant in this suifuitfzer action needs to be taken
to continue this suit by reason of the last sentence of section 205(g) of the Socity 8etut2
U.S.C. § 405(9).
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l. FACTUAL BACKGROUND

At a hearing beforan Administrative Law Judge KLJ”) on March 7, 2013, Plaintiff
testified as follows. (Tr. 46@1). Plaintiff was born on August 10, 1956, and has a master of arts
degree in English. (Tr. 465). He stopped working in 2004 after his right shoulder was injured a
work. (Tr. 465).He devebped arthritic pain in his lower neck and upper spine around the same
time. (Tr. 4®-67). He hadsurgery in 2006, which did not completely alleviate the pain he had in
his shoulder. (Tr. 466)n Jaruary 2008, he began to seek medical treatment frotdudt Zimmer
for his back and neck, because the pain was becoming worse. (Tr. 467). buvasg pain that
would intensify and become a stabbing pain, making it difficult to gtharg but liedown. (Tr.
467).Dr. Zimmer referred him to a neurologist, who referred him to a pain doctor. (F68)67
In the beginning of 2008, he began receiving injections for his lower neck and uppel(Bpine
468). The injections tengparily alleviated his symptonfer about 24 to 72 hours. (Tr. 469). From
2008 to 2010, his condition remained about the same. (Tr. 469).

At the most recent hearing before an Abd, December 11, 2014, Plafhtestified as
follows. (Tr. 480508). During the November 2006 to April 2010 time frame, he had a driver’s
license. (Tr. 491). He drove an automatic pickup truck, was able to get in and ouf,lomddl
fasten his own seat belt, could pump his owg gauld check his tire pressure and add air if
necessary, and could check his oil and add oil if necessary. (F83)9Re was able tmake food
for himself. (Tr. 494). He could cast his fishing rod, reel in average sizecdbdssappie, fillet
the fish, and cook the fish. (Tr. 496). He used a hanbeld leaf blower, but he worked in
increments of about 30 minutes because he would be in pain. (Tr.HO8ked a riding lawn
mowae, which he steered with his left hand. (Tr. 4880). He could go to the post office and bank

on days when he felt up to it. (Tr. 499). Around April 2007, he probably had half of his normal



range of motion antifting ability, and his rage of motion and lifting ability diminished after that
due to his arthritis. (Tr. 501). Withis arthritic pain, he had good days and bad days. (Tr. 502). He
also testified that cold and damp conditions made his arthritis flare ufa0F03). He testified

that he kept a cane in his car trunk in case he needed help walking. (Tr. 503)f Fdatifiédd that
during the relevant time period, he got injectionkis neck, shoulder, and middle back, and once
in a while in his lower back. (Tr. 507). Plaintiff testified that although he getsres, he takes
Gabapentin to control them, and thiahe takes the medicine as prescribed, he is “cured of that
basically.” (Tr. 508).

Plaintiff's medical records shothat during the relevant 2006 through 2010 time frame,
Plaintiff sought regular treatment for neck, shoulder, and back(pai31113, 342-43, 39798,
3994009, 41017, 42024, 43034, 82224, 83543), had Xrays showing disc degeneration in the
cervical spine (Tr. 403); had an MRI showing mild disc bulges in the cervical spine (T,rh8d6)
lumbar spine imaging showing spondylosis, moderate degenerative disc spawegaand mild
disc space narrowing (Tr. 395); received diagnoses including shoulder joint pain, cervical
spondylosis, cervical disc degeneration, cervicalgia, arthralgias in muKigs, lumbar
spondylosis, lumbago, enthesopathy, and ob€Bity343, 399, 403, 405, 407, 409, 411, 413, 430,
431, 432, 433, 7901, 822, 824)was prescribed medications including naproxen, Gabapentin,
hydrochlorothiaziddisinopril, Skelaxin and a Lidoderm patch (Tr. 399, 403, 407, 410, 413, 420,
431, 434,494,791, 822, 823, -36, 839, 840, 843)and received regulanjections for pain
control in his neck (Tr. 411, 412, 413, 414, 417, 430, 431, 432, 434, 822, 823, 824).

The record includes opinion evidence from several soui©es October 11, 2006,
consultative examiner Shawn L. Berkin, D.O., opined that Plaintiff hpeéramanentpartial

disability of 35% in the right upper extremity at the level of the shouldet; Plaantiff should



have a 65poundlifting restriction from the floor to the waist as a single event; that Plaintiff should
have a 5€pound lifting restriction from the waist to the shoulder; that Plaintiff should avordlif
with his right arm extended from his body; that Plaintiff should aeaaessive lifting or working
with his right arm above the level of the shoulder; and that if Plainéiffrequired to perform
exertional activities for an extended period, he should be permitted frequent breaB86{07).

On February 23, 2007, Dr. Pauo Bicalho, M.D., who had been treating Plaintiff for at
least several monthaptedthat Plaintiff had 5/5 strength in his shoulder and had a full range of
motion; statedthat he could continue full duty work; and stated, “I do not think he will have any
disability from this injury.” (Tr. 311-18

On or around January 30, 2688/hen hehad just begun treating Plaint#fDr. Kurt
Zimmer completed a Medical Report from the Missouri Department of Social Servioca/Fa
Support Division. (Tr. 8690). He noted that|&ntiff had right shoulder pain. (Tr. 869). He
opined that Plaintiff had disabilitythat preventhim fromengaging in that employment or gainful
activity for which his/her age, training, experience or education will fit mchthat the disability
would be permanent. (Tr. 870).

On March 20, 2008, Plaintifivas examined byatrick J. LeCorps, M.D. (Tr. 391Dr.
LeCorps noted that Plaintiffad limitation of motion, mainlgbduction and external rotaticand
that his passive range of motion was full. (Tr. 391). Dr. LeCorps opined that fPlaadi a
disability that prevented him from engaging in that employment or gainful adivityhich his
age, training, experience or education would fit him, andhieagxpected duration of the didéy
was twomonths. (Tr. 393).

On November 4, 201Qseveral months after the relevant time pefiadl endey Dr.

Zimmer wrote a letter stating that Plaintiff's primary disabling conditweeintervertebral disc



degeneration and spondylosis of the lumbar spine, as well as spondylosis of the gg@necaie
stated thaPlaintiff required frequent changes of pition and must periodically rest during the
day, and periodically hgsin that require him to stay on the couch. He stated that Plaintiff's low
back wa stiff and sore and that he hsmime difficulty bending ahstooping. He stated that lifting
and carrying objects weighing more than 20 poundeethan occasionally woulde ill-advised.
Dr. Zimmer stated th&laintiff's neck was stiff andmse, with a reduced range of motion, and that
he hado turn his head in a careful and controlled fashion to avoid significant pain. Hethgtte
those conditions were not amenableetaployment. (Tr. 873)Dr. Zimmer also completed a
physical residual functional capacity assessment form for Plaintiffictvite opined that Plaintiff
could lift 20 pounds occasionally and 10 pounds frequently; could stand and/or walk for a total of
atleast 2 hours in an-Bour workday; could sit for less than abéutours in an &our workday;
could do unlimited pushing and pulling; could occasionally climb ramps séaids; could
occasionally balage, stoop, kneel, and crouch; could never climb a ladder, rope, or scaffold; and
could never crawl. (Tr. 862). He found that Plaintiff had no limitations in reaching in all
directions (including overhead), handling (gross manipulation), fingering (fine matiqo)| and
feeling (skin receptors). (Tr. 863). He found Plaintiff had vidumitations with regard to near
acuity and accommodation. (Tr. 863). He found Plaintiff should avoid all exposure eémextr
cold, wetness, and hazards, noting that he was a “fall hazard” and that “cold \efattismpain.”
(Tr. 864). He provided no other explanations for his opinions.

On February 28, 2013, Dr. Zimmer wrote a letter statingRlaantiff was, “to a reasonable

degree of medical certainty, permanently and totally disabled as of January 14,(200872).



. PROCEDURAL BACKGROUND

OnJanuary 11, 200&laintiff applied forDIB and SSl, alleging that hdvad been unable
to work since March 17, 2004Tr. 9096, 9799). His application was initially denied. (T46-
57). On October 1, 2009, after a hearing,Adn) issueda decision finding Plaintiff was disabled
from March 17, 2004 through October 31, 2006, but was not disabled after that date.-@%).532

The Appeals Council denied Plaintiff's request for review. (Tr-%8p Plaintiff sought judicial

review, and on January 4, 2012, the United States District Court remanded the case to the

Commissioner. (Tr. 550)n the interim, on April 30, 2010, Plaintiff filed a second application for
SSI benefits, and he was found disabled as of that date. (Tr&Y®ay 8, 2013, after a second
hearing, an ALJ issued a decision noting that Plaintiff had been found disabled from Ma
2004 through October 31, 2006, but finding tRkintiff was not disabled from November 1, 2006
through April 29, 2010. (Tr. 5600). On June 5, 2013, Plaintiff filed written exceptions to that
decision, and the Appeals Council remanded the case to the ALJ. (181h7On January 14,
2015, after a third hearing, an ALJ issued a decision finding Plaintiff was not disatned fr
Novembe 1, 2006, through April 29, 2010. (Tr. 48D). Plaintiff has exhausted all administrative
remedies, and the decision of the ALJ stands as the final decision of the Commissiteer of
Social Security Administration.

[I. STANDARD FOR DETERMINING DISABILITY UNDER THE ACT

To be eligible for benefits under the Social Security Acaanantmust prove he or she
is disabledPearsall v. Massanarl74 F.3d 1211, 1217 (8th Cir. 200Bgker v. Ség of Health
& Human Servs.955 F.2d 552, 555 (8th Cir. 1992). TRecial Security Act defines as disabled
a person who is unable “to engage in any substantial gainful activity by reasonmédicgally

determinable physical or mental impairment which can be expected to result iodeatbh has



lasted or can be expied to last for a continuous period of not less than twelve mbdths).S.C.

88 423(d)(1)(A); 1382c(a)(3)(Akee also Hurd v. Astrué21 F.3d 734, 738 (8th Cir. 2010he
impairment must be “of such severity that [the claimant] is not only unable to deWisys work

but cannot, considering his age, education, and work experience, engage in any other kind of
substantial gainful work which exists in the national economy, regardless of whkethework

exists in the immediate area in which he liva@swhether a specific job vacancy exists for him, or
whether he would be hired if he applied for work.” 42 U.S.C. 88 423(d)(2)(A); 1382xE)(

To determine whether a claimant is disabled, the Commissioner engagésearsiap
evaluation proces20 C.F.R. 88 404.1520(a), 416.92Q(ag¢e also McCoy v. Astrué48 F.3d
605, 611 (8th Cir. 2011) (discussing the fstep process). At Step One, the Commissioner
determines whether the claimant is currently engaging in “substantial lgaetifuty”; if so, then
heis not disabled. 20 C.F.R. §8 404.1520(a)(4)(i), 416.920(a)(#)@L oy, 648 F.3d at 611At
Step Two, the Commissioner determines whether the claimant has a severmanpaihich is
“any impairment or combination of impairments which significantly limits [the clairpnt’
physical or mental ability to do basic work activities”; if the claimant does not hageeaes
impairment, he is not disabled0 C.F.R. 88 404.1520(a)(4)(ii), 404.1520(c), 416.920(a)(4)(ii),
416.920(c);McCoy, 648 F.3d abll. At Step Three, the Commissionevaluates whether the
claimant’s impairment meets or equals one of the impairments listed in 20 GaR.B0#, Subpart
P, Appendix 1 (the “listings”). 20 C.F.R. 88 404.1%&)44)(iii), 416.920(a)(4)(ii));McCoy, 648
F.3d at 611. If the claimant has such an impairment, the Commissioner will fincatimard
disabled; if not, the Commissioner proceeds withrés of the fivestep process. 20 C.F.R. 88

404.1520(d), 416.920(dMcCoy; 648 F.3d at 611.



Prior to Step Fay the Commissioner must assess the claimant’'s “residual functional
capacity” (“RFC”), which is “the most a claimant can do dkesfhis or her] limitations."Moore
v. Astrue 572 F.3d 520, 523 (8th Cir. 2009) (citing 20 C.F.R. 8 404.1545(a3€B als@0 C.F.R.

88 404.1520(e), 416.920(eAt Step Four, the Commissioner determines whether the claimant
can return to his past relevant work, by comparing the claimant’s RFC with thiegdtand mental
demands of thelaimant’s past relevant worR0O C.F.R. 88 404.1520(a)(4)(iv), 404.1520(f),
416.920(a)(4)(iv), 416.920(fiMcCoy, 648 F.3d at 611f the claimant can perform his past
relevant work, he is not disabled; if the claimant cannot, the analysis proocdkdsext stefdd.

At Step Five, the Commissioner considers the claimant's RFC, age, education, &d wor
experience to determine whether the claimant can make an adjustment to dthertia®national
economy; if the claimant cannot make an adjustment to other worklaih®eant will be found
disabled. 20 C.F.R. 88 404.1520(a)(4)(v), 416.920(a)(@Meloy 648 F.3d at 611.

Through Step Four, the burden remains with the clairt@mmprove that he is disabled.
Moore, 572 F.3d at 523. At Step Five, the burden shifts to the Commissioner to establish that,
given the claimant'®FC,age, education, and work experience, there are a significant number of
other jobs in the national econorthat the claimant can perforrda.; Brock v. Astrug674 F.3d
1062, 1064 (8th Cir. 2012).

V. THE ALJ’ SDECISION

Applying the foregoing fivestep analysis, thé\LJ here found thatPaintiff has not
engaged in substantial gainful activéipceMarch17, 2004, the alleged onset date. He found that
during the relevant time period (November 1, 2006 through April 29, 2010), Plaintiff had the
severe impairments of degenerative joint disease of the nondominant right shouldepasat

rotator cuff repair with distal clavicle resection and recurrent impingenredanéis; degenerative



disc and joint disease of the centiaad lumbar spines; hypertension; venous insufficiency;-petit
mal seizures; and obesity. (Tr. 448). He found thaPlaintiff did not hae an impairment or
combination of impairments that meets or medically equals the severity of one ligtede
impaiments in 20 G5.R. 8 404, Subpart P, Appendix @r. 445. The ALJ found that Plaintiff
hadthe RFC to perform light work as defined in 20 C.F.R. § 404.1567(b) and 8§ 416.976(b) except
that he could not climb ladders, ropes, or scaffolds; could only occasionally stodpckmeeh,
or climb ramps and stairs; could never crawl; could not reach overhead with the right m@mdom
right upper extremity; could only occasionally reach overhead with the domefanipiper
extremity; could not tolerate exposure to extreme heat, extreme cold,emextumidity; could
not operate motor vehicles; could not work out of sight of others, around dangepratected
heights or dangerous unprotected machinery; could not work around open bodies of water or large
open vessels or vats; and could not work in confined spaces. (Tr. 445). The ALJ fotrha niiEit
could not perform his past relevant work. (Tr. 449). However, relying on the oestiof a
vocational expert, he found thRalkaintiff could perform other jobs that exist in significant numbers
in the national economy, including jobs such as file clgekeral clerk, and bench assembler. (Tr.
450).

V. DiscussION

Giving Plaintiff's pro sebrief a broad reading, Plaintithallenges the ALJ’s decisiam
threegrounds: (1}that the ALJ failed to give adequate weight to the opinidPlantiff's treating

physician,Dr. Kurt Zimmer that Plaintiff was fully disabled as of January 14, 2008} that the

2 In his brief, Plaintiff states that he “has only requested his back digabitie paid commencing

on 1-14-08 to present.” Pl.’s Br., at 1. However, as the Commissioner points out, it does not appear
that Plaintiff ever formally requested to amend his alleged onset date vehdiaim was before

the Commissioner. In addition, at his mostent hearingpefore an ALJ, Plaintifélid not dispute

the ALJ’s description of the relevant tifrem being November 1, 2006 through April 29, 2010.
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ALJ improperly gave weight to the opiniontbe single decisionmakerafon Sprat; and (3) that
the ALJ failed to give adequateeightto a certification of disability from the Missouri Department
of Social Services.
A. Standard for Judicial Review

The decision of the Commissioner must be affirmed if it complies with the relevaht lega
requirements and is supported by substantial evidentdee record as a whol8ee42 U.S.C.
88 405(g); 1383(c)(3)Richardson v. Peralegt02 U.S. 389, 401 (1971Fstes v. Barnhayt275
F.3d 722, 724 (8th Cir. 200 R ate Fires v. Astrug564 F.3d 935, 942 (8th Cir. 2009Substantial
evidence ‘is lesthan a preponderance, but enough that a reasonable mind might acceptaeadequ
to support a conclusion.’Renstrom v. Astrye680 F.3d 1057, 1063 (8th Cir. 2012) (quoting
Moore 572 F.3d at 522 In determining whether substantial evidence supports the
Commissioner’s decision, the court considers both evidence that supports that dewision a
evidence that detracts from that decisidnHowever, the court “do[es] not reweigh the evidence
presented to the ALJ, and [it] defer[s] to the ALJ’s determinations regaruengrédibility of
testimony, as long as those determinations are supported by good reasons andasubstanti
evidence.”ld. at 1064 (quotingsonzales v. Barnharéd65 F.3d 890, 894 (8th Cir. 2006))f,
after reviewing the record, the court finds it is possible to draw two incongistgitibns from the
evidence and one of those positions represents the ALJ’s findings, the cauaffrmaghe ALJ’s
decision.”” Partee v. Astrugs38 F.3d 860, 863 (8th Cir. 2011) (quotiagff v. Barnhart421 F.3d

785, 789 (8th Cir. 2005)).

(Tr. 48486). Therefore, the Court will consider the entire relevant disalpktyod as described
by the ALJ

10



B. The ALJ's Assessment oDr. Zimmer’'s Opinions

Plaintiff's first argument ighat the ALJ did not give adequate weight to the opinion of his
treating physician, DrKurt Zimmer, that he was disabled as of January 14, 200&. ALJ
considered and discussed Dr. Zimmer's opinibat Plaintiff was disabledbut gave it “no
weight,” finding thatit was not medically supported by the record as a whole and was not
consistent with Dr. Zimmer’'s examination findings or treatnmetés. (Tr. 447)The ALJ did give
weight to some of the specific functional limitations in Dr. Zimmer’s opinions. (T#).44

“A treating physiciais opinion is given controlling weight if it ‘is wedlupported by
medically acceptable clinical and labanat diagnostic techniques and is not inconsistent with the
other substantial evidenae[a claimants] case record. Tilley v. Astrue580 F.3d 675, 679 (8th
Cir. 2009) (quoting 20 C.F.R. § 404.1527(d)(8hontos v. Barnhar828 F.3d 418, 426 (8th Cir
2003).“A treating physiciars opinion is generally given controlling weightjtis not inherently
entitled to it” Travis v. Astrued477 F.3d 1037, 1041 (8th Cir. 2007) (quotkhacker v. Barnhart
459 F.3d 934, 937 (8th Cir. 2006Yhe ALJ may discaut a treating physiciaa opinion if it is
inconsistent with the physicia treatment notes or with the record as a whdbdverson v.
Astrue 600 F.3d 922, 9280 (8th Cir. 2010). It is the AL3 duty to resolve conflicts in the
evidence, and the ALgassessment of the opinion evidence should not be disturbed so long as it
falls within the “available zone of choiceSee Hackerd59 F.3d at 937-38.

As a preliminary matter, the Court notes that a treating physician’s opinion that an
individual is “disabled” is not the type of opinion that the ALJ gives controlling hie®ee Ellis
v. Barnhart 392 F.3d 988, 994 (8th Ci2005) (“A medical source opinion that an applicant is
‘disabled’ or ‘unable to work,” however, involves an issue reserved for the Commrsarmhe

therefore is not the type of ‘medical opinion’ to which the Commissianives controlling
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weight.”). See also Julin v. Colvji826 F.3d 1082, 1089 (8th Cir. 2016) (holding that the ALJ was
justified in not giving controlling weight to adtor’s opinion about an applicant’s ability to work
full time, because the opinion was conclusory and “strayed beyond medical ssudsgal
opinion on the application of the social security statut€’pgmeier v. Barnhart294 F.3d 1019,
1023 (8th Cir. 2002) (“[Shtements that a claimanbuwd not be gainfully employed are not
medical opinions but opinions on the application of the statute, a task assigned cdhaly t
discretion of the Commissioner.”) (quotation marks omitted).

The Court also notes that although the ALJ did not give weight to the ALJ’s conclusory
statement thaPlaintiff was “disabled,” the ALJ dithclude in the RFGeveral of the specific
functional limitations in Dr. Zimmer’s opinion. For example, as the ALJ note&imer opined
in November 2010 that RHiff could lift andcarry 20 pounds occasionally and 10 pounds
frequently (Tr. 447,861, 873. That finding was consistent with the ALJ’s limitation of Plaintiff
to light work, which requires lifting no more than 20 pounds at a time, with frequent liting
carrying of objects weighing up to 10 poun8ee20 C.F.R. § 404.1567(b), 416.967(bhe ALJ
alsoincluded in the RFGpecificlimitations reflecting Dr. Zimmer’s opinions that Plaintiff could
never climb ladders, ropes, or scaffolds; could never crawl; could not tolerat@exild because
it increases his pain; ambuld not be around hazards becausw&e at risk of falling(Tr. 445,
862-64).

The ALJ’s decision not to give weight to Dr. Zimmer’s other opiniotisat-Plaintiffwas
permanently disablegyas limited tdess than six hours of sittiragnd two hours of standing and/or
walking per dayandrequirel frequent changesf position and rest periods during the dayas
supported by good reasons and substantial evidence. As the ALJtredgdent notes frorDr.

Zimmer and other medical providers do not support his opinigithough Plaintiff sought

12



frequent treatment faneck pain, he only rarelgomplainedof back painor other problems that
would affect his ability to sit or stanedndhedid not complain of problems with standing, sitting,
or walking. (Tr. 399403, 40607, 42021, 424, 835, 8339, 840, 842, 843 In addition, when
Plaintiff did complain of back pain to Dr. Zimmer in July 2008, Plaintiff had no tensere
palpation, no muscle spasm, and no costovertebral angle tenderness. (Tr. 40&)ychir2009,
Plaintiff reported that he had @mnic low back pain but that it was “doing okay.” (Tr. 41
addition, as the ALJ noted, Plaintiff reported significant improvement in his neck pain with
medicatiors and trigger point injections. (Tr. 400, 430, 448, 8224, 835, 838842, 843). Based
on this evidence, the ALJ reasonahblyd permissiblyound that Dr. Zimmer's treatment notes did
not fully support the limitations on standing, sitting, and walking in his opinion. (Tr. &4¢).
Davidson v. Astrue578 F.3d 838, 843 (8th C2009) (“It is permissible for an ALJ to discount
an opinion of a treating physician that is inconsistent with the phg&cidinical treatment
notes.”); Hogan v. Apfe 239 F.3d 958, 961 (8th Ci2001) (affirming the ALJ¥ decision to
discount the opinion of a treatipgysician where it contained limitans that “stand aloneivere
never mentioned in [the physicighnumerous records of treatment,” and were not “supported by
any objective testing or reasoning which would indicate why the claismamictioning needé
So restricted”).

In addition, the ALJ reasonably found that Dr. Zimmer’s opinions weteupported by
the objectie medical evidence. (Tr. 447). Lumbar spine imaging in July 2008 showedomnéy
mild and some moderate disc space narrowing. (Tr. 3®%)MRI of the cervical spinen
September 2008 showed only mildabulges. (Tr. 396, 398When Plaintiff was examined by a
neurosurgeon in October 2008, he had 5/5 motor strength throughout, normal gait and station,

normal tone with no atrophy, and intact sensation and reflexes. (Tr. 398, 447).
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Moreover, as the ALJ noted, Dr. Zimmer’'s opinion wasonsistent with othemedical
opinionevidence in the record. For examgas,the ALJ notedn October2006, Paulo S. Baiho,
M.D., another of Plaintiff's treating physiciarieundthat Plaintiffhad a full range of motion and
5/5 strength in his shoulder, opined that he could continue with full duty, work and stated, “I do
not think he will have any disability from this injuty(Tr. 312, 446) On February 23, 200Dr.
Bicalho again noted that Plaintiff had 5/5 strength in his shoulder and a fudl o&ngption, could
return to full duty work, and would not have a disability from his injury. (Tr. 311, 4Ai63.ALJ
also gae partial weighto the opinion of consultative examiner Shawn L. Berkin, D.O., that
Plaintiff could lift between 50 and g&ounds but should avoid lifting with his right arm above the
level of the shoulder. (Tr. 8307, 448).“‘[I]t is the ALJ’s function to resolve conflicts among the
opinions of various treating and examining physiciarRehstrom v. Astryé80 F.3d 1057, 1065
(8th Cir.2012) (quoting?earsall v. Massanayr274 F.3d 1211, 1219 (8th Cir. 2001)).

For all of the above reasons, the Court finds that the ALJ reasonably weighedawelre
the different medical opiniorend other evidenda the recod in making his determination. His
decision to discount Dr. Zimmer's opiniofedl within the availablé’zone of choice,” ad the
Court will defer to that decisioikee Buckner v. Astrué46 F.3d 549, 556 (8th Cir. 2011).

C. The ALJ Did Not Improperly Give Weight to the Opinion of the Single
Decisionmaker

Plaintiff's secondargument is that the ALJ improperly gave weight to the opinion of Aaron

Spratt, d@'single decisionmaké&f who was not a physician. (Tr.-38}).1t is legal error for an ALJ

3 “Single decisioamakers are disability examiners authorized to adjudicate cases without
mandatory concurrence by a physiciaBtiackleford v. AstryéNo. 4:10CV2175 AGF, 2012 WL
918864, *3 n.5 (E.D. Mo. March 19, 2012) (citing Social Security Advisoryrdddaisability
Decision Making: Data and Materials, May 2006, pp. 4, 104 n. 7. at
http://www.ssab.gov/documents/chartbook.pdBee also20 C.F.R. 88 404.906, 416.1406
(defining the role of the single decisionmaker in the disability determinatiorg®c

14



to weighthe opinion of a single decisionmala if it were an opiniofrom a medical consultant.
See Dewey v. Astrug09 F.3d 447, 44@9 (8th Cir. 2007) (finding legal error and remanding
where the ALJ weighed the opinion of a person who lacked medical credestifis was an
opinion from a medical consultantfrtrip v. Berryhill No. 4:15CV-01759NCC, at *10
*11(E.D. Mo. Feb. 14, 2017) (remanding where the ALJ may have relied on the conclusions of a
single decisionmaker in formulating the RFC).

Here, however, the ALJ’s decision makes it clear that the ALJ did not rely on, or give
weight to, the opinion of the single decisionmaker. In February 2014, this case wadeéra
the ALJ by the Appeals Council becaws®therALJ had improperly considered the opinion of
the single decisionmaker in making his decision. (Tr-870 The Appeals Council instructed the
ALJ on remand to “not consider or give weiglh the SDM assessment at Exhibit 2A in
determining whether the claimant is disabled prior pilA30, 2010.” (Tr. 580). On remand, in
the decision currently under review, the ALJ stated:

[T]he undersigned states that no consideration has been givdre t8iM

assessment at Exhibit 2A determining the residual functional capacity herein.

The residual functional capacity assessment is made based on a synthethe of al

objective abnormal medical findings evidenced in the record, a light type fesidua

functional capacity determinedving the claimant every benefit of the doubt.
(Tr. 446).1In light of the ALJ’s unequivocal statement thatdid not consider thepinionof the
single decisionmakeras well as the fact that the ALJ’s decision shows that he relied on the
opinions ofmedical sourcesand on other evidence in the record to formulate Plaintiff's RFC

Plaintiff's argumenthat the ALJimproperly relied on the opinion of the single decisionmadker

without merit
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D. The ALJ Did Not Err by Failing to Give Weight to the State’s Disability
Determination

Plaintiff's final argument appears to be thae tCommissioner’s decision should be
reversed because Plaintiff has been found disdlyl¢de State of Missouri. On May 20, 2008, the
Missouri State Family Support Diva found that Plaintiff was permanently and totally disabled,
as that term was defined by the Missouri Family Support Division, asnaadal4, 2008. (Tr.
160-63).

Because a disability determinatidsy another government agency is based on the
governmeh agency’s own rules and not on social security law, it is not binding on the
CommissionerSee20 C.F.R. 88 404.1504, 416.9®ke als®mith v. Colvin756 F.3d 621, 625
(8th Cir. 2014)(“While the ALJ should consider the disability findings of othgencies, [a
Veterans AffairsHisability rating is ot binding on the commissioney (titing Pelkey v. Barnhart,
433F.3d 575, 579 (8th Ci2006)& 20 C.F.R. § 404.1504Cruze v. Chater85 F.3d 1320, 1325
(8th Cir. 1996)“[W] hether or not [the plaiiif] was disabled under lowa law is not binding on
the Commissioner of Social Securi)y(citing 20 C.F.R. § 404.1504).

Here, the ALJ discussethd considered the Missouri state determination that Plaintiff was
disabled beginning January 14, 2008, but found it inconsistent with other evidence in the record.
(Tr. 448). For example, the ALJ noted that in Plaintiff's Function Report, datedry&@2008,
Plaintiff reported that he was able to do laundry, change the shd@sshmd, vacuum and sweep,
perform car maintenance, mow the lawn, use a leaf blower, shop, and prepare med&2, (Tr
448). The ALJ also noted that at that time, Plainéifforted taking only 200 mg of ibuprofen three
times per day. (Tr. 140, 448). The ALJ reasonably discounted the Missouri state tgisabili
determination in light of the record as a whole, including Plaintiff's own remdrvhat he could

do. Thus, this arguent is without merit.
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E. The ALJ's RFC Determination and Step Five Determination Were
Supported by Substantial Evidence

In addition to addressing the specific arguments addressed in Plapriffsebrief, the
Court has also considered the question of whether the ALJ's RFC assessmetdépaRt/es
determination were supported by substantial evidence.

After reviewing the record as a wholbgtCourt finds that thALJ’s determinatiorthat
between November 1, 2006 and April 29, 2Rajntiff hadthe RFC to perforrntight work, with
several additional linations,is sypported by substantial evidence. This evidence incltiges
February 2007 opinion of tréat) physician Dr. Paulo Bicalho that Plaintiff had fsiifength and
range of motion and could continue full duty wpitke October 2006 opinion of Dr. Berkin that
Plaintiff could lift up to 50 to 65 pounds with some limitationstbause of his right armthe
findings in the record showing that Plaintiff had full or nearly full range ation and strength;
the treatment records showing that Plaintiff responded to medications andoigembd
complained only infrequently of lower back pathemild to moderate Xay and MRIfindings in
the recor¢g and Plaitif's own accounts of his ability to engage in activities such as fishing, car
maintenanceand yard work

The Court alsdinds that the ALJ’s determination at Step Five that there were other jobs
that existed in the national economy that Plaintiff dopérform was supported by substantial
evidence At Step Five, the Commissioner bears the burden of proving that work exists in the
national economy that the claimant can perfortiis v. Barnhart 392 F.3d 988, 993 (8th Cir.
2005) 20 C.F.R. 88104.1560(c), 416.960(chn finding that this burden had been méie ALJ
relied on the testimony of a vocational expert. (Tr.-88% At the hearing,he ALJ described to
the vocational expert a hypothetical individual who had all the limitations in Plar&FC. (Tr.

513-15.) he vocational expert testified thatperson of Plaintiff's age and education level with

17



those limitations could perform representative jobs such as file clerkgiracy of Occupational
Titles No. 206.38+034, 500 jobs locally and 133,000 jobs nationally), general clerk (No. 209.562
010, 2,300 jobs locally and 120,000 jotaionally); and bench assemlfiNo. 706.684022, 1,600
jobs locally and 118,000 jobs nationall§)r. 51617). Testimony from a vocational expert based
on a properlyphrased hypotheticéhat includes all of Plaintiff’s limitations constitutes substantial
evidence at Step Fiv8ee Lacroix v. Barnhard65 F.3d 881, 889 (8th Cir. 200®oe v. Chater
92 F.3d 672, 675 (8th Cir. 1996)hus, the Court findshat the Step Five determination was
supported by substantial evidence.

VI. CONCLUSION

For the foregoing reasons, the Court finds the ALJ’s decision is supported by substantial
evidenceAccordingly,

IT IS HEREBY ORDERED , ADJUDGED, AND DECREED that the decision of the
Commissioner of Social SecurityAs&=FIRMED .

A4, 00 )

SHIRLEY PADMORE MENSAH
UNITED STATES MAGISTRATE JUDGE

Dated this25h day ofMay, 2017.

18



