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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
SOUTHEASTERN DIVISION

KIMBERLY MOONEYHAN,
Plaintiff,

V. CaséNo. 1:16CV 118ACL

TELECOMMUNICATIONS

MANAGEMENT, LLC, D/B/A
NEWWAVE COMMUNICATIONS,

Defendant.

MEMORANDUM AND ORDER

This matter is before the Court on Defendant’s Motion for Summary Judgment.
(Doc. 26.) Plaintiff has filed a Response (Doc. 2% Defendant has filed a Reply (Doc. 33).
For the following reasons, ¢hmotion is granted.

l. Background

On June 2, 2016, Defendant removed this matter from the Circuit Court of Scott County,
Missouri, to this Court based on federal quesjurisdiction pursuant t88 U.S.C. 88 1331 and
1441(a). In Count | of her Complaint, PlaihKimberly Mooneyhan alleges a hostile work
environment claim based on gendewiolation of 42 U.S.C. 8§ 2000(e} seq, Title VII of the
Civil Rights Act of 1964. Count Il of the @wplaint asserts a common law hostile work

environment claim based on Mooneyhan’s gefidetooneyhan’s claims arise from her

"Mooneyhan conceded the dismissal of Coudul to her failure to comply with the
requirements of the Missouri Human Rights AThe Court dismissed Count Il in an Order
dated October 17, 2016. (Doc. 15.)
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employment at Defendant Telecommunimas Management, LLC, d/b/a NewWave
Communications (“NewWave”) from April 15 to July 6, 2044.

On July 10, 2017, NewWave filed the instant Motion for Summary Judgment claiming
entitlement to judgment as a matter of law on Mooneyhan'’s claims for the following reasons: (1)
Mooneyhan is unable to demonstrate that siffered a tangible employment action or
constructive discharge; (2) Mooytean is unable to make aimia facie case of hostile work
environment under Title VII because she carsihatw the alleged harassment was “severe or
pervasive” and did not give management the dppdty to prevent or correct any alleged
harassment; and (3) becausedheged harassers are not Meghan’s “supervisors” and she
suffered no tangible employment action, Bsgagher-Ellerthaffirmative defense applies.

Mooneyhan opposes NewWave’s Motion for Summary Judgment, and argues that
genuine issues of matafifact exist that shad be resolved by a jy. Mooneyhan cites the
following examples of disputes of material faghether she was constructively discharged or if
she was terminated pursuant to an attendarneeypwhether the harassment she suffered was
sufficiently severe or pervasive, and whet NewWave knew or should have known of the
harassment at issue in this case.

Il. Summary Judgment Standard

Pursuant to Federal Rule of Civil Procedure 56(a), a district court may grant a motion for
summary judgment if all of the information bedadhe court demonstes that “there is no
genuine issue as to any matefait and the moving party is ethdid to judgment as a matter of
law.” Celotex Corp. v. Catretdd77 U.S. 317, 322 (1986). Tharden is on the moving party.

City of Mt. Pleasant, lowa \Associated Elec. Co-op. In&38 F.2d 268, 273 (8th Cir. 1988).

% The parties dispute whether Mooneyhan resigon July 6, 2014, or she was terminated on
July 8, 2014. Regardless, Mooneyhan lagoreed for work at NewWave on July 6, 2014.
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After the moving party discharges this burdére, nonmoving party must do more than show
there is doubt as to the factslatsushita Elec. Industrial Co. v. Zenith Radio Cp#4Y5 U.S.
574, 586 (1986). Instead, the nonmoving party reetsforth specific facts showing there is
sufficient evidence in her favor to allajury to return a verdict for heAnderson v. Liberty
Lobby, Inc, 477 U.S. 242, 249 (1988}elotex 477 U.S. at 324.

In ruling on a motion for summary judgmente ttourt must review the facts in a light
most favorable to the party opposing the motiongiad that party the benefit of any inferences
that logically can be @wn from those factsMatsushita475 U.S. at 58 AVoods v.
DaimlerChrysler Corp.409 F.3d 984, 990 (8th Cir. 2005)he Court may not “weigh the
evidence in the summary judgment record, deciddibility questions, odetermine the truth of
any factual issue.’Kampouris v. St. Louis Symphony S@&0 F.3d 845, 847 (8th Cir. 2000).
Finally, the court must resolve all confli@sevidence in favor of the nonmoving partfgobert
Johnson Grain Co. v. Chemical Interchange,®&d1 F.2d 207, 210 (8th Cir. 1976).

ll.  Facts®

NewWave is a broadband and cable comphayprovides redential and business
cable, internet, and telephone services tootosts in seven states across the Midwest and
South. The events at issue took place in NewWave’s Contact Center in Sikeston, Missouri.
Mooneyhan worked at the Sikest@ontact Center as a Sales &utvice Associate (“SSA”) in
the Billing Department beginning on April 122014. Mooneyhan’s position was part-time, and

she worked approximately 25 hours per week.

*The undisputed facts are taken from facts ¢(haMooneyhan admitted were undisputed in her
Response or (2) Mooneyhan alleged were despbut failed to propéy and/or directly
controvert. The movant’s statement of factsdaemed admitted if not specifically controverted
by the party opposing the motion wipecific references to portion$ the record as required by
Local Rule 4.01(E) and Federal RaeCivil Procedure 56(c)(1).
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Anti-Harassment Policy

At the outset of her employment, Mooneyhan acknowledged receipt of the Employee
Handbook, which contains NewWave's anti-harassinpolicy. Mooneyhan understood that the
policy prohibited harassment and discriminatiomlbforms. The policy requires an associate
who feels he or she is a victim of sexualdssment to “bring the matter to the immediate
attention of the supervisor in charge of theakbon/department at which he or she is employed
within seven (7) calendar days.” (Doc. 28-1 at i further provides tht an associate “who is
uncomfortable for any reason inroying such a matter to the attiem of this individual, or who
is not satisfied that bringing the matter to #teention of such persawill resolve the matter,
should report the matter to the Humars®&ces Manager by phone or letteld. Mark
Whitehead, Director of Opetians; and Treka Hargrove, General Manager for Call Center
Services; were supervisors in charge of the department/location at the Contact Center in
Sikeston. Staci Gowan was the Human ResourcB$ Qitector for the Seston Contact Center

in 2014.

Attendance Policy

In 2014, NewWave maintained a written nodfaattendance policyThe policy operates
on a point system and is enforced through progressive discipline. When an employee accrues
five points, a verbal warning is issued; sixrisibegets a written waing; and seven points
incurs a final warning. Upon the accumulatafreight points in @olling calendar year,
employment is terminated. The policy states Wiatther or how to assg progressive discipline
is not discretionary. The most serious infi@tt a “no-call/no show,” incurs two points under
the policy. Two consecutive “neall/no-shows” are deemed job abandonment and a voluntary

resignation by the employee. Attendance poired@yged by the Contact Center Administrative
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Assistant. The attendance policy wasuded in NewWave’'s Employee Handbook in effect
during Mooneyhan’s employment, receiptvdiich Mooneyhan acknowledged. Mooneyhan
admits that she understood the attedgoolicy and disciplinary process.

Mooneyhan’s Communications with Newsive Employees Regarding Attendance

On May 22, 2014, Mooneyhan spoke with Saad Service Lead Brandon Lawrence
about her then-accumulated attendance poilstsording to NewWave'’s records, she had
accumulated 1.5 points for an absence, about whaalrence notified her. After the discussions
with Lawrence, Mooneyhan emailed Director@pberations Mark Whitehead with a question
that Lawrence could not answelooneyhan concluded the eifta Whitehead with a smiley-
face emoticon. As of June 27, 2014, basedaxking of her absences, Mooneyhan had accrued
5.25 attendance pointsThis mandated the assessmerd wérbal warning pursuant to the
attendance policy.

On June 29, 2014, Leads Brandon LawremzkzZeth Edsall met with Mooneyhan to
deliver a verbal warning and implement a Perfance Improvement Plan (“PIP”). Lawrence
and Edsall conducted the meeting because itmslatd practice for two employees to be present
during disciplinary assessments, and they werénbd_eads available at the time. Itis also
standard practice for such meetings to occur ioffice, rather than #call center floor, for the
employee’s privacy and benefit. In sulvste, the PIP was a restatement of NewWave
attendance policy.

Shortly after the verbal warning was delie@éto Mooneyhan, at 5:46 p.m., she sent an

email to Mark Whitehead and Treka Hargranied “2 weeks[sic] notice” in which she

* Mooneyhan disputes that she had accrued 5.25 attemg®ints at that time, and contends that
at least two of these points meeassessed erroneously. Tdispute is immaterial to the
resolution of Defendant’s Motion.
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expressed frustrations with the attendance paliad purported to resign her employment. The
email stated, in part, “[A]Jnyways the point idd like work but only if everyone is in agreement
with punishment...” and “So | just figured | shouddre you my 2 weeks, | was told if | miss
work any more | will get fired anyways so | would rather end it on good terms...” Four minutes
later, Mooneyhan sent anotherahto Whitehead and Hargrove that read, “Oh sorry one more
thing, | really do like working here, | just watfiis point thing exg@ined because to me it
doesn’t make since [sic].” Less than thirty mindegsr, she sent a thigmnail, which stated, “I
don’t want to quit | just want tanderstand this.” Fourteen minutgter that, she sent a fourth
email retracting her resignation, apologizing for her misunderstanding and for being upset, and
assuring her supervisor and manager she walddher] best to make sure | don’t miss any
work.” She concluded that email witthanks” and a smiley-face emoticon.
On July 3, 2014 at 5:19 p.m., Mooneyhan sent an email to Hargrove and Cathy Johnson
(a Sales and Service Lead) regarding a changer schedule theeekend of the July 4th
holiday. Instead of working July 4, she was to work a double, split-shift on Sunday, July 6. She
thanked them for the switch, wisththem a “happy 4th” and ineded a smiley-face emoticon.
Mooneyhan’s Resignation/Terminatimand Allegations of Harassment
On July 6, 2014, Mooneyhan left work during her first scheduled shift and did not return
to work at NewWave thereafter. Mooneyhaeges that she resigned her employment with
NewWave on July 6, 2014, because Edsall hardssetthat day again.” NewWave contends
that she was terminated pursuant to thendtiace policy on July 8,taf incurring two points

under the policy for “no-call, no-shoveibsences on July 7 and July 8.

®Mooneyhan admits that she sent the emailslaims that they were sent at Lawrence’s
direction.
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On July 8, 2014, Mooneyhan spoke with Staowan, HR Director, by phone. This was
the first time that Mooneyhamad spoken with Gowan on anytgect. Mooneyhan was driving
to her attorney’s office when she placed the cslboneyhan complained about the behavior of
several NewWave employees, and included allegatibeexual harassment. At the end of the
call, Mooneyhan informed Gowan that shelldono longer speak to anyone “without [her]
attorney present” and hung up the phone. Moonegealined to provide a written statement of
her complaints of harassment as requested byaG@r otherwise cooperate in an investigation
of her allegations.

In the July 8, 2014 call with Gowan, Mogiiian complained of the following behavior
by her co-workers:

Leah used her cell phone while at her desk

Marilyn Deline often used the “f word”

Brandon Lawrence kept his computgr for other employees to use

Larry Reed allowed his pants to sag

Lamar Griffin rubbed other women’s shdars (but she did not report he did
this to her)

e On June 29 and July 6, Edsall direcsestual comments both to herself and to

co-worker Marilyn Deline. Edsall madetotal of three verbal comments to
her that she claimed were sexual harassment.

Mooneyhan filed a Charge of Discriminati¢®harge”) on February 11, 2015, which is
the first written account of her allegatiorzeived by NewWave. Iner Charge, Mooneyhan
alleged that she was subjected to sexualdsarant by multiple male employees, but she did not
refer to any of the alleged harassers by nalieoneyhan for the first time alleged that the
harassment extended back to May 2, 2014, shortly after she began working for NewWave. She
also claimed for the first time that she was taatinappropriately. The Charge references a
disciplinary meeting in which she was allegesiljpjected to sexual comments, and she “quickly

left the room.”



Gowan conducted a full investigation obleheyhan’s allegations. She interviewed

Edsall, who denied making sexual comments intbekplace. Gowan also interviewed Deline,

whom Mooneyhan alleged was a witness/miiw of the sexual harassment by Edsall on

Sunday, June 29 and Sunday, July 6. Delimeedieever hearing any sexual comments by

Edsall, and noted that she did not even warlSundays. Gowan instructed all interviewed

employees on proper reporting, managementyaidtions of NewWave’s anti-harassment

policy. Because Mooneyhan’s allegations ofus¢ harassment remained unsubstantiated, no

one at NewWave was disciplined.

Mooneyhan’s Complaint

In the instant Complaint, Mooneyhan gkes that Edsall sexually harassed and/or

assaulted her on numerous occasions, including the following:

a.

On or about May 2, 2014, Edsall beggtussing Mooneyhan’s makeup and told
Mooneyhan he found her phgally attractive.

A few days later, Edsall again comextsvith Mooneyhan regarding her physical
appearance, discussed theesdf her breasts and how Wwas physically attracted
to her.

On another occasion, Mooneyhan sought thvth a telephone call from Edsall
who was the only supervisor availabledsall again discussedatters of a sexual
nature, showed Mooneyhan his split tongud told her he had it surgically split
to perform oral sex, and asked Meghan if he could rub her legs.

On another occasion, Edsall made sexual comments to Mooneyhan, telling her he
could fix her stress by having sex wtikr and asking Mooneyhan to have sex
with him.

On another occasion, Mooneyhan wakkiwg with another female employee,
Marilyn Deline, when Edsall approacheudaold them his fantasy was to have
Mooneyhan and Deline both on top of him having sex.

On another occasion, Edsall and iBtan Lawrence, another male supervisor,
escorted Mooneyhan to an office regagda verbal warning. Upon entering the
office, Lawrence sat on the desk iorit of Mooneyhan and Edsall locked the
door behind her. Edsall said there neeteloe two males in the room because of
rumors around the office that Mooneyhan was having sex with them.
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g. On or about July 3, 2014, Edsafjtly grabbed Mooneyhan by the arm and
rubbed it up and down and begdddoneyhan not to quit her job.

h. On or about July 6, 2014, Edsall agarieed Mooneyhan and suggested they go
into the break room and pay each otherlimb on the tables and take off their

clothes.

I. On multiple other occasions during her employment with Defendant, Edsall told
Mooneyhan his sexual advances wel@oneyhan’s fault because she wore
makeup.

J- On multiple other occasions, Edsalade other sexually suggestive comments
about Mooneyhan'’s body and the size of her breasts, and requested multiple times
that Mooneyhan engage irsaxual encounter with him.

Mooneyhan claims that the following inlents involving Brandon Lawrence occurred

during her employment:

a. During Mooneyhan'’s first monitoring session with Lawrence, Lawrence reached
between Mooneyhan’s legs to turn off her headset.

b. On another occasion, while again being monitored on telephone calls by
Lawrence, Lawrence told Mooneyhan hesvedtracted to her and reached to
adjust a microphone for telephone callsle/hubbing his hand and arm across
Mooneyhan’s breast. Lawrence tiamopped the microphone on the floor and
reached between Mooneyhan'’s legs to retrieve it.

C. The following day, Lawrence and Edsall escorted Mooneyhan to an office
regarding a verbal warning. Upon enterihg office, Lawrence sat on the desk in
front of Mooneyhan and Edsall lockecetoor behind her. Edsall said there
needed to be two males in the room because of rumors around the office that
Mooneyhan was having sex with them.

In addition, Mooneyhan alleges that “otlmeale employees and/or supervisors of

Defendant” sexually harassed her on the following occasions:

a. Engaging in sexual conversatiansluding discussions of pornography in
Mooneyhan'’s presence.

b. Making comments about Mooneyhaniakeup, physical body, and breasts.

C. Telling Mooneyhan they were “watclg her” and pressuring Mooneyhan to have

a “moment” alone with them.

d. Rubbing Mooneyhan’s neck and atteimg to unfasten her bra strap.



IV.  Discussion

“Title VII prohibits employers from diganinating based on sex with respect to
compensation, terms, conditions poivileges of employment.’Jenkins v. Winte540 F.3d 742,
748 (8th Cir. 2008) (citing 42 U.S.C. 8§ 2000e-2(a)(XDiscrimination based on sex that creates
a hostile or abusive working emgnment violates Title VII.”Jenkins 540 F.3d at 748 (citing
Brenneman v. Famous Dave’s of Am., 1607 F.3d 1139, 1143 (8th Cir. 200@uoting Weger
v. City of Ladue500 F.3d 710, 718 (8th Cir. 2007)). “A hostile work environment arises when
sexual conduct has the purpose or effect odaswnably interfering withn individual’'s work
performance or creating an intimidating, he@stor offensive working environmentAnda v.
Wickes Furniture Co., Inc§17 F.3d 526, 531 (8th Cir. 2008) (citation omitted).

The Supreme Court explained that under Title VII, an employer's liability for an
employee’s harassment of another employee may depend on the status of the harasser:

If the harassing employee is the victim’s co-ke; the employer is liable only if it

was negligent in controlling working conditis. In cases in vith the harasser is a

“supervisor,” however, different rules apply. thie supervisor's harassment culmin-

ates in a tangible employment action, the eyt is strictly liable. But if no tangible

employment action is taken, the employeyraacape liability by establishing, as an

affirmative defense, that (1) the emplogaercised reasonable care to prevent and

correct any harassing behavior and (2) thatplaintiff unreasonably failed to take

advantage of the preventive or corrective opputies that the employer provided.

Id., at 807, 118 S.Ct. 227&]lerth, supra,at 765, 118 S.Ct. 2257. Under this frame-

work, therefore, it matters whether a harassa “supervisor” or simply a co-worker.

We hold that an employee is a “supervisor’parposes of vicarious liability under

Title VII if he or she is empowered byelemployer to take tangible employment

actions against the victim. . .
Vance v. Ball State Univl33 S. Ct. 2434, 2439 (2013).

To establish a prima fachestile work environment claim for co-worker harassment,

Mooneyhan must prove: (1) she was a membearmbtected group; Y2he occurrence of

unwelcome harassment; (3) a causal nexus bettieeharassment and her membership in the
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protected group; (4) the harassimafiected a term, condition, or privilege of employment; and
(5) the employer knew or should have known ef llarassment and failed to take prompt and
effective remedial actionJenking 540 F.3d at 748, citingnda,517 F.3d at 531. Harassment
affects a term, condition, or privilege of employment if it is “sufficiently severe or pervasive to
alter the conditions of the victimemployment and create an abusive working environment.”
Harris v. Forklift Sys., Inc.510 U.S. 17, 21 (1993) (quotimderitor Savings Bank, FSB v.

Vinson,477 U.S. 57, 67 (1986)).

NewWave argues that Mooneyhan is unable toafestnate the fourth or fifth elements of
a hostile work environment claim. Mooneyhaspends that a genuine issue of material fact
exists as to whether she suffered a constraectischarge, which would satisfy the fourth
element. As to the fifth element, Mooneyhantemds that she reportetstances of harassment
to Cathy Johnson, who could be reasonably erpetct report the condutd the appropriate

management.

In its Reply, NewWave notes that Mooneylsa@omplaint does not plead a constructive
discharge claim. NewWave argues that, to thergXViooneyhan’s constctive discharge claim

is viable under the pleatjs, it lacks merit.

A. Constructive Discharge

As NewWave points out, Mooneyhan doesspcifically plead a constructive discharge
claim. Because the pleadingseal that it is Mooneyhan'’s intetd plead such a claim, the
undersigned will analyze whether she has seh faufficient evidence to support a constructive

discharge claim.
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“To prove aconstructivedischargean employee must show that the employer
deliberately created intolerable wong conditions witithe intention of formg her to quit.”
Blake v. MJ Optical In¢.870 F.3d 820, 826 (8th Cir. 2017) (citations omitted). An objective
standard is applied to determine whetheomstructivedischargeoccurred.Bergstrom-EK v.
Best Oil Co.153 F.3d 851, 858 (8th Cir. 1998). Anm@oyee claiming constructive discharge
shoulders a substantial burddvlJ Optical 870 F.3d at 826, citin@’Brien v. Dep’t of Agric,
532 F.3d 805, 820-11 (8th Cir. 2008).

The Eighth Circuit “has consistently recoped that an employee is not constructively
discharged if she ‘quitsithout giving [her] employer eeasonablechance to work out a
problem.” 1d., citing Trierweiler v. Wells Fargo Banl39 F.3d 456, 460 (8th Cir. 2011)
(alteration in originalemphasis added) (quotiByenneman v. Famous Dave’s of Am., 1507
F.3d 1139, 1144 (8th Cir. 2007). “Partasf employee’s obligation to beasonablas an
obligation not to assume the worst, and not to jump to conclusions too $asith v. Goodyear
Tire & Rubber Co0.895 F.2d 467, 473 (8th Cir. 1990), citi@grner v. Wal-Mart Stores, Inc
807 F.2d 1536, 1539 (11th Cir. 1987) (emphasis in origin&ailure to seek a resolution before
quitting. . .is fatal to [a] @enstructive discharge claimMJ Optical 870 F.3d at 826 (citations
omitted).

Mooneyhan claims that there is sufficienidence for a jury to conclude that she was
constructively discharged because any @emgould find the complained of harassment
intolerable. Mooneyhan cites her depositigtiteony, in which she described the following
instances of harassment: she was proposititoreskx three times by Zeth Edsall; Brandon
Lawrence twice used reaching for work equiprmanan excuse to inpmpriately touch her

body; multiple male employees touched her mumber of ways, including rubbing her arm,
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legs, and neck; a male employee asked whabtaesize was; anothemployee tried to unhook

her bra; Lawrence made numerous comments disutreasts; and Edsall and Lawrence made a
comment about having sex together in the raomhich they took her to sign a disciplinary

form. (Doc. 30 at 6; 28-3 at 30, 33, 35-36, 39,48)) She further argues that, based on her
“repeated attempts to report her harassment to numerous employees of Defendant,” she was
justified in believing there was no charatefair treatment. (Doc. 30 at 6.)

The undersigned finds that, even acceptingtleged instances tiarassment as true,
Mooneyhan has failed to support@nstructive discharge clainAlthough the parties dispute
whether Mooneyhan resigned on July 6, 2014, @& teaminated on July 8, 2014, this factual
dispute is immaterial to the resolution of thigsim. Assuming for t& purposes of the instant
Motion that Mooneyhan quit on JuB/as she claims, the recatdes not support her allegation
that she was forced to quit due to harassmesesgere as to create an objectively hostile or
abusive work environment.

First, Mooneyhan has failed to produmeadence that any employee at NewWave
intended for her to quit. Her testimony dentoaies that both Lawrence and Edsall expressed
the opposite intent. SpecificalIMooneyhan testified that Edsakgged her not to quit on July
3, 2014, just three days before she resigned. .(E®8 at 40-41.) She claims that Lawrence
told her to type the June 29 emails because he was “afraid [she] was going to get fired” for her

attendance pointdd. at 22.

Second, Mooneyhan cannot show that her workditions were objectively hostile. In
order to meet this requirement, Mooneyharstdemonstrate that she gave her employer a
reasonable opportunity to correct the problévtaoneyhan claims that she reported some of the

alleged harassment @athy Johnson in person, and that believed Johnson was to report the
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comments to Summer Dunker, the Call Centeméuistrative Assistant. Johnson was employed
as a Lead, the same position as Lawrence and Edsdlhson denies evexceiving a report of
sexual harassment from MoonephgDoc. 28-13 at 9-11.Johnson indicated that, if she had
received such a report, she would have immebjiaeported it to Whiteead, Hargrove, or the
HR Departmentld. at 15. Regardless, Johnson was risugervisor in charge” as designated
by the NewWave anti-harassment policy to receive sexual harassment complaints.
Mooneyhan admits that she never repothedalleged sexual harassment to Whitehead,
Hargrove, or HR. She claims that she attempted to discuss the m#ite@vhitehead in person
on two different occasions, but each time Whitehead@tdd he did not have time to talk to her.
Specifically, Mooneyhan states that she approagtiedehead when he was leaving the office to
play golf; and on a subsequent occasion, sheoapped Whitehead when he had stopped in the
office briefly when he was not scheduled to woltt. at 36-37. Mooneyhan claims that, in each
instance, she stated to Whitehead “Can lyagka question?” and Whitehead indicated he did
not have time to answer questionld. Mooneyhan testified that simever had the opportunity
to tell him that her questions pertained to allegations of sexual harasdchewthitehead
testified that he did naecall either of these eaunters with Mooneyhan. (Doc. 28-12 at 20.) It
is undisputed, however, that Mooneyhan ultimatedyer informed Whitedad of the subject of
her inquiry during these in-person encounté3be made no additiohefforts to contact
Whitehead by email, or any other means, to report her allegations.
Mooneyhan also claims that she reportethatance of harassment to David Norton. At
the time, Norton was employed by NewWave agamployee Development Specialist. Norton
denied ever receiving a complaint of harassrfremn Mooneyhan. (Doc. 28-14 at 6.) In any

event, Norton was not a “supervisor” to whichmgmaints of harassment were to be directed
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under NewWave'’s anti-harassment policy. Nortatified that he wouldoccasionally” sit in
on an interview and give input, but was “nevesegi the authority to abkde hire or anything
like that.” (Doc. 31-4 at 118.)

The first time Mooneyhan reported the condoche HR Department was when she
called Staci Gowan on July 8, 2014, after her resigna In addition tcaccusations of sexual
harassment by Edsall, Mooneyhan complained abagidusaactions of her co-workers that were
rather innocuous and not of a sexual natueg Other staff members: using cuss words, wearing
saggy pants, and using a cell phahéheir desk), and complained of the NewWave attendance
policy. Mooneyhan did not previously reporetphysical conduct of which she now complains
to the HR Department. The record showat tilooneyhan’s allegatiorisave progressively
grown in number and extent, from the time she first reported misconduct to Gowan to the filing
of her Charge of Discrimination, and then frora tbharge of Discrimination to the filing of the
instant action. Although Gowanqgeested that Mooneyhan providevritten statement of her
complaints of harassment, Mooneyhan declimeting that she could no longer speak to anyone
without her attorney present.

Mooneyhan’s deposition testimony conclusivestablishes that she did not give
NewWave a reasonable opporturtitycorrect the problem:

Q: And the handbook policy says, if you are not satisfied with the response when you go

to a supervisor, come to HR, right?

A: Right.

Q: And you didn’t do that?

A: Yes. |didn’'t feel the need to do tHa#cause [Johnson] was supposed to take care of

gorExmc%pt she didn’t take care of it for yodou weren’t satisfied with any response that

had been done. Assuming that she had dometong and Zeth was told to knock it off,
ng?écrl\rt]t have been satisfactolbgcause he kept doing it, right?

Q: In fairness?
A: He did keep doing it, yes.
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Q: So you weren'’t satisfied with whatevedHzeen done with the first complaint, right?
A: Right.

Q: And the policy said if you'reot satisfied, go to HR, right?

A: That'’s true.

Q: And you didn’t do that, did you?

A: 1did not.

(Doc. 28-3 at 39.)

Mooneyhan'’s claim that she was forced to resign her employment because she had
repeatedly attempted to report the harassment to NewWave employees unsuccessfully lacks
merit. Mooneyhan frequently communicatethiNewWave management, including Whitehead
and Hargrove, on issues as minor as schedahagges. Despite Mooneyhan’s demonstrated
ability to communicate by email with approgegaNewWave management, not once did she send
an emalil to the same individuals reporting #lleged harassment. Significantly, even when
Mooneyhan finally reported the harassmenGtavan, her allegationsere not nearly as
extensive as they are in thestant action. The fact that Mogyhan called Gowan to report the
harassment the day after she resigned illusttatgshe knew the proper channels to report
sexual harassment pursuant to NewWave pdtioywever, chose not to avail herself of them
until after her resignation.

Mooneyhan has not met her significantdem of producing evidence demonstrating
constructive dischargeSee Fercello v. County of Ramsé%2 F.3d 1069, 1083 (8th Cir. 2010)
(“[t]he bar to relief, however, is high” faonstructivedischarggciting O'Brien, 532 F.3d at
810-11). Even assuming Mooneyhan’s allegatmingisconduct are true and the misconduct
was sufficiently egregious, there is no evidethat NewWave intended Mooneyhan to resign or
that Mooneyhan gave NewWave the oppoity to correct the problenSee Trierweiler639

F.3d at 461 (“We have consistentgcognized that an employeenist constructiely discharged
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if she ‘quits without giving [her] employerraasonable chance to work out a problem.™)
(alteration in original) (quotin@renneman507 F.3d at 1144).
Thus, NewWave is entitled to judgmentaamatter of law on Mooneyhan’s constructive

discharge claim.

B. Hostile Work Environment

A hostile work environment claim can exist even abseatnstructivedischarge See
Winspear v. Community Development, |5@4 F.3d 604, 607 (8th Cir. 2009). NewWave
argues that it is entitled fadgment as a matter of law on Mooneyhan’s hostile work
environment claim because Mooneyhan cannot pifoyepe fourth or fifth elements that are
required. The fourth element requires that thassment affected a term, condition, or privilege
of employment, and the fifthement requires that NewWave kner should have known about
the harassment and failed to take proper remedial actemking 540 F.3d at 748, citingnda,

517 F.3d at 531. Specifically, NewWave contetidg Mooneyhan’s behavior establishes that
her co-workers’ conduct was not sufficiently sever pervasive as to alter the terms or
conditions of her employment. NewWave furthegues that Mooneyhamannot establish that
NewWave management knew or should have knofithe alleged harassment and failed to take
remedial action. In addition, NewWave argues that éntitled to judgment as a matter of law
on the basis of thearagher-Ellerthaffirmative defense.

The Court will assume, as the parties dat Mooneyhan has satisfied the first three
elements of a hostile work environment claina docus on the fourth and fifth elements. If a
plaintiff demonstrates harassment bsugervisor sufficient to satisfy tipgimafacie case of
hostilework environment, the employer is vicaribukable for the harassment unless it can

establish the affirmative defense set fortiraragher v. Boca Ratorh24 U.S. 775 (1998), and
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Burlington Indus., Inc. \Ellerth, 524 U.S. 742 (1998). When tengible employment action is
taken, an employer can raise the affirmative nisde which requires proof by a preponderance of
the evidence (1) that the employer exercisedoresgse care to prevent@weorrect promptly any
harassing behavior, and (2) thia¢ plaintiff employee unreasonglsailed to take advantage of
any preventative or corrective oppaorities provided by the employer to avoid harm otherwise.
See Faragherb24 U.S. at 807. For the reasons discussed below, the Court finds that
Mooneyhan has not established atile work environment.

1. Status of Alleged Harassers

As an initial matter, the Court must detene if Mooneyhan'’s alleged harassers were
supervisors or mere co-workers. The quessamportant because “[u]nder Title VII, an
employer’s liability for such harassment may depend on the status of the hargssee,’133
S.Ct. at 2439. “For supervisor harassment, [anpf§imust prove only thdirst four elements to
establish a prima facie case. If a prima faase is shown, the employer is vicariously liable
unless it demonstrates thais entitled to thdellerth—Faragheraffirmative defense.’Jenking
540 F.3d at 748-49.

The United States Supreme Court held that “an employer may be vicariously liable for an
employee’s unlawful harassment only when th@leyer has empowered that employee to take
tangible employment actions against the viciim, to effect a significanthange in employment
status, such as hiring, firing,ifiag to promote, reassignment with significantly different
responsibilities, or a degsibn causing a significaghange in benefits.Vance 133 S.Ct. at 2443
(internal quotation marks and citation omittetifhe ability to direct another employee’s tasks

is simply not sufficient.”ld. at 2448. The Court thus turns toeramination of the facts of this
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case, to determine whether Mooneyhan’s alldgadssers possessed the power to take tangible
employment actions against Mooneyhan.

The primary individuals accused of harassment—Lawrence and Edsalte “Leads.”
Mooneyhan argues that Leads were supervisors be¢hay had authority assist with hiring,
and to discipline employees with reddo attendance issues.

NewWave describes Leads as call center ageithtsmore experiece and expertise than
entry-level associates, who aredan hourly wage and are compated at a slightly higher rate
than new associates. They help answer newcedes’ questions and take customer calls that
have escalated. Leads are sometimes informefiyred to as “supervisors,” such as when a
customer on the phone asks to “speak with a supervisor.” NewWave argues that Leads had no
authority to hire, fire, promote, transfer, miydoenefits, or otherge alter the terms and
conditions of another employee’s employment \éwWave. Rather, NewWave contends that
all actions of the Leads require approwvad airection of Hargrove or Whitehead.

The Court finds that Lawrence and Edsedre not “supervisst' as set out byance’
Lawrence testified that he had no discretion aithposition of discipline regarding attendance
or the development of a PIP. (Doc. 28-8 at I6§-HHe stated that when the automatic system
indicated that an employee had accrued a certain number of points, he was required to issue a
PIP and verbal warningd. Lawrence further testified that lhecked authority to approve shift
changes, and that all schedule chartggd to be approved by Hargroud. Similarly, Edsall

testified that “someone higher up than us waidtermine who needed to be reprimanded and at

®Although Mooneyhan identifies othalleged harassers—some by naothers just generally as
“other male employees”™—she does not claim ahthese individuals we supervisors other
than Lawrence and Edsall.

’As a result, the Court does not reach fseie of whether NewWave is entitled to the
FaragherEllerth affirmative defense.
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that point we would fill out a PIP and take thagent outside with another lead and let them
know what they were doing wrong(Doc. 28-9 at 6-7.) The urgfiuted facts show that Leads
lacked the authority to independently altee terms and conditiortd another employee’s
employment with NewWaveSee Humphrey v. Dresser-Rand 0¢o. 2:12CV32JCH,
2013WL4805804, *5 (E.D. Mo. Sept. 9, 2013) (“job site supervisors” were merely co-workers
“because they lacked authority to take targdainployment actions against Plaintiff”).

Although the Court has found Moogytean’s alleged harassers were not supervisors, she
may still prevail by showing that NewWave was negligent in failing to prevent harassment from
taking place.Vance 133 S.Ct. 2453. In other words, Moonagimust prove all five elements
of a hostile work environment claim, rather thha first four required to show supervisor
harassment.

2. Prima Facie Case

The fourth element of a hostile workveronment claim involves both objective and
subjective componentuncan v. General Motors Cor@B00 F.3d 928, 934 (8th Cir. 2002).

The harassment must be “severe or pervasivegmto create an objectively hostile or abusive
work environment” and the victim must subjeely believe her working conditions have been
altered. Harris, 510 U.S. at 21-22. “Conduct that is notese or pervasive enough to create an
objectively hostile or abusive wodavironment-an environment that a reasonable person would
find hostile or abusive-is gend Title VII's purview.” Duncan,300 F.3d at 934. “There is no
bright line between sexual harassinand merely unpleasant conduct . Hathaway v. Runyon,
132 F.3d 1214, 1221 (8th Cir. 1997). Courts vibw “totality of the circumstances” in
determining whether there ishastile work environmentKlein v. McGowan198 F.3d 705, 709

(8th Cir. 1999). Relevant facem determining whether conduct rises to the level of harassment
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include the frequency of the behar, its severity, whether phigal threats are involved, and
whether the behavior interferes wittaintiff's performance on the jolDuncan,300 F.3d at

934. “The standard is a demanding one, anthi@g teasing, offhand comments, and isolated
incidents (unless extremely serious)’ will not sufficéVatson v. CEVA Logistics U.S., In619
F.3d 936, 942 (8th Cir. 2010) (quotiAgraleh v. Cnty. of Ramse#61 F.3d 967, 979 (8th Cir.

2006)).

Mooneyhan argues that the alleged hangssonduct by NewWave employees was
objectively severe and pervasigeough to alter a term, conditiaor, privilege of employment.
As support, she sets out the following allegagicshe was propositioned for sex three times by a
male co-worker, was told that it was a malenarker’s fantasy to have a threesome with her
and another female employee, a co-worker rultieedeck, she was cornered in a room and told
rumors of sex were about to start, she haghtdure numerous comments about her breasts, a
male colleague used reaching for work equipnasrdn excuse to touch her legs, a co-worker
bragged about his ability to please a woman wighsurgically split tongue, and she was asked

about her pornography-viewingligs. (Doc. 30 at 11.)

The Eighth Circuit has affirmed the grantsoimmary judgment in fer of the employer
based on the plaintiff's failure to meet the fibuelement of a hostile work environment claim
under similar circumstancesSee, e.g. LeGrand v. Area Resources for Community and Human
Servs, 394 F.3d 1098, 1100 (8th Cir. 2005) (harassactions including asking employee to
watch pornographic videos anafk off with him,” grabbing emloyee’s buttocks, reaching for
his genitals, briefly gripping hithigh, and attempting to kiss hifranged from crass to churlish
and were manifestly inappropriate,” but diot create a hostile work environmentAJagna v.

Smithville R-11 Sch. Dist324 F.3d 975, 977-80 (8th Cir. 2003) (co-worker’s conduct was
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inappropriate but not sufficiently severe or @mive where it included calls to the plaintiff's
home, frequent visits to heffize, discussions about relatgimps with his wife and other
women, touching the plaintiff's ar, saying he loved her, placingmance novels in her faculty
mailbox, and invading her personal space).

Even if the conduct Mooneyhan descrilaes severe and pervasive enough to be
actionable, Mooneyhan has not established thesshjectively perceived her work conditions
were abusive. Mooneyhan must establishaomdy that “the offending conduct created an
objectively hostile work environment [but algbpt she subjectively perceived her working
conditions as abusive.Bowen v. Missouri Dep’t of Soc. Sen&l 1l F.3d 878, 883 (8th Cir.
2002) (quotingWilliams v. City of Kansas Citg23 F.3d 749, 753 (8th Cir. 2000)).

The undisputed facts reveal that Meghan spoke with Brandon Lawrence about her
then-accumulated attendance points on May 22, 284i#r her discussion with Lawrence, she
emailed Mark Whitehead with a question Lawreoceald not answer. (Doc. 28-5 at 2.) She
concluded this email to Whitehd with a smiley-face emoticoid. She made no reference to
harassment of any kind in the email to Whitehead. On June 29, 2014, Lawrence and Edsall met
with Mooneyhan to deliver a verbal warningdamplement a PIP. Mooneyhan claims that
Lawrence and Edsall made sexual remarks to hémglthis meeting. Shortly after the meeting,
Mooneyhan sent an email to Whitehead and THuayrove titled “2 weeks [sic] notice,” in
which she expressed her frustrations with dttendance policy and parted to resign her
employment. (Doc. 28-5 at 10.) She remarketthénemail, “I do like work,” but indicated that
she would rather end her employment on goaadehan get fired for attendance poini.
Mooneyhan sent a series of thelditional emails, in which shretracted her resignation, stated

“I really do like working here,’and concluded the email witthanks” and another smiley-face
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emoticon. (Doc. 28-5 at 10, Doc. 28-7 at Mponeyhan did not mention the alleged
harassment that had occurred that day duriad®tP meeting. On July 3, 2014, Mooneyhan sent
an email to Hargrove and Cathy Johnson regardidigange in her schedule the weekend of the
July 4th holiday. (Doc. 28-5 at 11.) In tlEmail, she thanked thefor allowing the switch,
wished them a “happy 4th,” and included a smiley-face emotitzbn.

Mooneyhan’s communications with NewWamanagement undermine her claim that
she subjectively believed that her workirgnditions were abusiveMooneyhan regularly
communicated with NewWave management overamissues during the same time she now
alleges she was subjected to abusive hamssiyet she never mentioned the alleged
harassment. Instead, Mooneyhan #madly stated in emails tblewWave management that she
liked her job, and concluded the emails withlegiface emoticons. When considering the time
period in which these communications were st@y are inconsistent with Mooneyhan’s
subjective belief that she was expeing abuse forcing her to quitvoodland v. Joseph T.
Ryerson & Son, Inc302 F.3d 839, 844 (8th Cir. 2002]f{aning summary judgment for the
employer, and holding that plaiffits decision not to report many of the complained-of incidents
and evidence that he declined his manag#fés to fire the off@ading co-worker was “strong
evidence that, while offensive, these incidentsrdit subjectively affect the conditions” of
plaintiff's employment”). Vieving the totality of the circustances, no reasonable juror could
believe that the alleged harassment was so subjlcsieeere or pervasive as to rise to the level
of an actionable hostiork environment.

Even assuming Mooneyhan can establish theféits elements of the prima facie case,
she presents no evidence to demonstrate thecliéiment: That NewWave knew or should have

known of the alleged harassment prior to July®8,£and failed to take remedial action. As the
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Court stated ifvance “[e]vidence that an employer dibt monitor the workplace, failed to
respond to complaints, failed to provide a systenregistering complaints, or effectively
discouraged complaints from being filedwd be relevant.”133 S.Ct. at 2453.

“[W]here an employer has a complaint pedure delineating the individuals to whom
notice of harassment must be givesctualnoticeis established when the employee notifies
those individuals Weger v. City of Ladu®&00 F.3d 710, 721 (8th Cir. 2007) (citation omitted).
“Constructive notice, on the loér hand, is established whee tharassment was so severe and
pervasive that management reasiynahould have known of it.”1d. (citing Watson v. Blue
Circle, Inc.,324 F.3d 1252, 1259 (11th Cir. 2003)).

Mooneyhan does not dispute that NewWavedraanti-harassment policy setting out the
procedure to report harassment, and that sheditre policy when she started her employment.
Mooneyhan did not report theleded harassment to Whitehead or Hargrove, the individuals
designated under the policy taceive complaints of sexual harassment. She never sent an email
to any NewWave employee complaining abouuség harassment. Mooneyhan did not contact
Gowan or any other HR representative wittomplaint of sexual hasament before July 8,

2014. Because the record is devoid of mmalycation that Mooneyhan invoked NewWave'’s
harassment complaint procedure prior to hegresgion, NewWave did not have actual notice of
the alleged harassment until July 8, 2014.

Mooneyhan, citingsandoval v. American &d. Maint. Indust., In¢578 F.3d 787, 802
(8th Cir. 2009), argues that knowledge of étleged sexual harassment can be imputed to
NewWave because Mooneyhan reported some instances of harassment to Cathy Johnson. She
contends that Johnson was someone who coalitstmably be expected to report or refer a

complaint to someone who can put an end to” the alleged harasdthent.
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Mooneyhan's reliance dBandovals misplaced.Sandovalistinguished actual and
constructive notice as follows:

In the context of sexual harassment claiffegctual notice isestablished by proof
that managememnewof the harassment.Watson v. Blue Circle, Inc324 F.3d 1252,
1259 (11th Cir. 2003) (emphasis added). e¥das, constructive tice “is established
when the harassment was so severe and pervasive that management resisonlably
have known of it.”Id. (emphasis addedygee also Martin v. Wal-Mart Stores, Int83
F.3d 770, 772 (8th Cir. 1999) (noting an emplagedeemed to have actual notice of a
dangerous condition if an employee created or was aware of the hazard). “Constructive
notice ... is established when the haramsmwvas so severe and pervasive that
management reasonably should have known oMidtson324 F.3d at 1259. “[A]n
employer may be charged with constructktwewledge of previous sexual harassment ...
if the harassment was so broad o, and so permeated the workpldlat it must
have come to the attention of someone autedria do something about it.” Fall v. Ind.
Univ. Bd. of Tr.12 F. Supp.2d 870, 882 (N.D. Ind.1998) (emphasis added) (citations
omitted).
[T]here can be constructive notice inohsituations: where an employee provides
management level personnel with enoughrimiation to raise a pbability of sexual
harassment in the mind of a reasonable employer, or where the harassment is so
pervasive and open that a reasonable eyaplwould have had to be aware of it.

.[;I.']hese standards strike the correct baldreteveen protecting the rights of the employee
and the employer by faulting the employertiamning a blind ey¢o overt signs of
hargssment but not requiring it to attain a l@fe@mniscience, in the absence of actual
Kumm v. Sears Roebuck and CB75 F.3d 289, 294 (3d Cir. 1999).
578 F.3d at 802. Th®andovalpanel reversed theddrict court’'s grant ofummary judgment on
the basis that it refused to consideidence of past sexual harassment claithsa factual
consideration that is npresent in this case.
Detrimental to Mooneyhan’s argument is endovapanel’s conclusion that the
plaintiff employee’s complaints dfarassment to on-site supervisors, who were found to be co-
employees, were “insufficient to put [the empoyon notice of the harassment, especially in

light of the extensive anti-harassment poliogl @rocedures it had established, which, when

accessed, ended the harassmelat.’at 801.
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Mooneyhan has failed to create a genussei@ of material facegarding whether
NewWave was negligent in failing to prevent harasstn She presents no evidence to show that
NewWave’s anti-harassment policy was ineffeetiMooneyhan does not dispute that, as soon
as she notified HR of the alleged harassnpeinsuant to NewWave's anti-harassment policy,
NewWave conducted a prompt investigation &f ¢kaeims. Mooneyhan does not allege that she
ever conveyed her allegations of harassmeatsopervisor delineated by the policy to receive
sexual harassment complaints prior to BI2014. Her alleged complaints to Johnson and
Norton, non-supervisors, do not constitute constructive notice.

Moreover, Mooneyhan has failed to presentence for a reasonable jury to conclude
that the alleged harassment “was so broatape, and so permeated the workpldeag, it must
have come to the attention of someone authorized to do something db8&ainitioval578 F.3d
at 802, citingrall v. Ind. Univ. Bd. of Tt 12 F. Supp.2d 870, 882 (N.D. Ind. 1998) (emphasis in
original). Mooneyhan has nottroduced testimony froomg NewWave employee indicating
that they witnessed any of the alleged instances of harass@fetelgado v. GGNSC Grand
Island Lakeview LLC4:15CV3124, 2017 WL 1533376, * 7 (Deb. April 27, 2017) (evidence
sufficient for jury to find harassment was sov@asive as to constitute constructive knowledge
when plaintiff presented testimony from sevevdahesses who either experienced the alleged
harassment, witnessed it,fegard about it). The one co-victim of sexual harassment
Mooneyhan identifies—Marilynn Deline—denies tlia incident involving a remark by Edsall
regarding his sexual fantasy involving Deline, Mooneyhan, and Edsalbeeurred. (Doc. 28-
15 at 8.) In fact, Deline tefied that she did not even work on Sundays, the day on which

Mooneyhan claimed the incident occurred. at 9.
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In sum, Mooneyhan has not established a @ffiacie case of hostile work environment.
In so finding, the Court does not condone thegad behavior of Lavance and Edsall, and the
other unidentified males. Because Mooneyhamait report this conduct to the designated
supervisor or HR official prior to her rgsiation, there is no evidence that NewWave should
have known about the alleged co-worker harastsm@ansequently, NewWave cannot be liable
for the alleged hostile work environment amatter of law; and judgent will be entered in
favor of NewWave on this claim.
V. Defendant’s Motion to Strike

Also pending before the Court is Defendamstion to Strike/Bar Plaintiff’'s Amended
Rule26(a) Initial Disclosures, Amended Answerdnterrogatories, andentification of Mr.
Walter Johnston, FNP. (Doc. 21.) In this Motion, NewWave states that Mooneyhan submitted
Amended Rule26(a) Initial Disclosures and Amended Answers to Interrogatories approximately
three weeks after the discovery deadline, in tvisice identifies: two new witnesses, additional
information from disclosed witnesses, and radl@gations from Mooneyhan inconsistent with
her deposition testimony. NewWave requeststti@Court strike thisvidence and bar any
evidence not disclosed prior to the discovdepdline. NewWave further argues that
Mooneyhan should be precluded from submitting medical expenses as an element of her
damages.

Mooneyhan did not rely on any of thew evidence at issue in her Response to
Defendant’s Motion for Summary dgment. In light of the Court’s granting of Defendant’s
Motion for Summary Judgmerefendant’s Motion to Strike will be denied as moot.

Accordingly,

IT IS HEREBY ORDERED that Defendant’s Motiofor Summary Judgment
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(Doc. 26) isgranted. A separate Judgment in favor of Defendant will accompany this

Memorandum and Order.

IT IS FURTHER ORDERED that Defendant’s Motion t8trike/Bar Plaintiff's
Amended Rule26(a) Initial Disclosures, Amendatwers to Interrogataes, and ldentification

of Mr. Walter Johnston, FNP (Doc. 21)dsnied as moot

/s/ Abbie Crites-Leoni
ABBIE CRITES-LEONI
UNITEDSTATESMAGISTRATE JUDGE

Dated this 1% day of November, 2017.
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