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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
SOUTHEASTERN DIVISION

NANETTE STEIBEL, ))
Plaintiff, ))
V. ; Case No. 1:16-cv-00231-NCC
NANCY A. BERRYHILL, ))
Acting Commissioner of Social Security, )
Defendant. : )

MEMORANDUM AND ORDER

This is an action under Title 42 U.S.C. § 405(y)judicial review of the final decision
of the Commissioner denying thepdipation of Nanette SteibelPlaintiff”) for Supplemental
Security Income (“SSI”) under Title XVI dhe Social Security Act, 42 U.S.C. 8§ 1381seq.
Plaintiff has filed a brief in support of the Complaint (Doc. 18), and Defendant has filed a brief
in support of the Answer (Doc. 21). The pati@ve consented toetlurisdiction of the
undersigned United States Magistrate Judgeyaunt to Title 28 U.S.C. § 636(c) (Doc. 10).

I. PROCEDURAL HISTORY

Plaintiff filed her application for SSI o@ctober 1, 2013 (Tr. 1387). Plaintiff was
initially denied on November 15, 2013, and fiftexl a Request for Hearing before an
Administrative Law Judge (“ALJ”) (Tr. 76-85)After a hearing, by decision dated August 27,
2015, the ALJ found Plaintiff not disabled (7r25). On August 9, 2016, the Appeals Council
issued a decision denying Plaffis request for review (Tr. 4). As such, the ALJ's decision

stands as the final decision of the Commissioner.
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II. DECISION OF THE ALJ

The ALJ determined that Plaintiff has noigaged in substantial gainful activity since
September 23, 2013 (Tr. 12). The ALJ found thatPlaintiff has the following severe
impairments: lumbar degenerative disc disease and obesity but that no impairment or
combination of impairments met or medicatigualed the severityf one of the listed
impairments in 20 C.F.R. Part 404, Subpart P, Appendix 1 (Tr. 12-17).

After considering the entire record, tAkJ determined Plaintiff has the residual
functional capacity (“RFC”) to perform a range of light wheicept that she cannot climb
ladders, ropes or scaffolds, but can occasiormdiliyb stairs and ramps (Tr. 17). She can
occasionally stoop, kneel, crouch and crddl)( She cannot operate foot contrdis), She
cannot engage in work that involves exposurearards, such as unpgoted heights or moving
and dangerous machineng.]. The ALJ found Plaintiff is unaélto perform any past relevant
work but that there are jolbisat exist in significant numbens the national economy that
Plaintiff can perform, includingnjection molder, extrusion pss operator, and assembler of
electrical accessories outside fighting industry (Tr. 21-22)Thus, the ALJ concluded that a
finding of “not disabled” was apprapte (Tr. 22). Plaintiff appes arguing a lack of substantial

evidence to support the Commissioner's decision.

L «Light work” is defined as work that involgelifting no more than 20 pounds at a time with
frequent lifting or carrying of objects weighing up to 10 pounds. Even though the weight lifted
may be very little, a job is in i category when it requires a godell of walking or standing, or
when it involves sitting most of the time wigsbme pushing and pulling of arm or leg controls.

To be considered capable of performing a fullvide range of lightvork, you must have the
ability to do substantially all dhese activities. If someone cda light work, we determine that
he or she can also do sedentary work, unless Hreradditional limiting factors such as loss of
fine dexterity or inability to sit fordng periods of time.”20 C.F.R. § 416.967(b).



Ill. LEGAL STANDARD

Under the Social Security Act, the Commissioner has established a five-step process for
determining whether a person is disabl2d.C.F.R. 88 416.920, 404.1529. *“If a claimant fails
to meet the criteria at any stegpthe evaluation of disability, th@ocess ends and the claimant is
determined to be not disabled.Goff v. Barnhart421 F.3d 785, 790 (8th Cir. 2005) (quoting
Eichelberger v. Barnhayt390 F.3d 584, 590-91 (8th Cir. 2004)i this sequential analysis, the
claimant first cannot be engaged‘substantial gainful activity” to qualify for disability benefits.
20 C.F.R. 88 416.920(b), 404.1520(b). Second, the aimast have a severe impairment. 20
C.F.R. 88 416.920(c), 404.1520(c). er8ocial Security Act defines “severe impairment” as
“any impairment or combination of impairments which significantly limits [claimant’s] physical
or mental ability to do basic work activities. . .Id. “The sequential evaluation process may
be terminated at step two only when the claitisampairment or combination of impairments
would have no more than a minimal impact on [his or] her ability to woiRdge v. Astrug484
F.3d 1040, 1043 (8th Cir. 2007) (quotiGaviness v. Massana250 F.3d 603, 605 (8th Cir.
2001), citingNguyen v. Chater75 F.3d 429, 430-31 (8th Cir. 1996)).

Third, the ALJ must determine whether thaimant has an impairment which meets or
equals one of the impairments listed in Regulations. 20 C.F.R. 88 416.920(d), 404.1520(d).
If the claimant has one of, or the medical egl@intof, these impairments, then the claimant is
per se disabled without consideration of therohnt’s age, educati, or work history.ld.

Fourth, the impairment must prevent therolamt from doing past relevant work. 20
C.F.R. 88 416.920(f), 404.1520(f). Therden rests with the claimant at this fourth step to
establish his or her RFGSteed v. Astryéb24 F.3d 872, 874 n.3 (8th Cir. 2008) (“Through step

four of this analysis, the claimant has the bardeshowing that she is disabled.”). The ALJ



will review a claimant’s RFC and the physical andntal demands of the work the claimant has
done in the past. 20 C.F.R. § 404.1520(f).

Fifth, the severe impairment must preverm ttaimant from doing any other work. 20
C.F.R. 88 416.920(g), 404.1520(dAt this fifth step of tle sequential analysis, the
Commissioner has the burden of production tmashvidence of other jobs in the national
economy that can be performed by a person with the claimant’'s Bfe€¢ 524 F.3d at 874
n.3. If the claimant meets these standards, thewll find the claimant to be disabled. “The
ultimate burden of persuasion to prove disability, however, remains with the clainvawoig v.
Apfel,221 F.3d 1065, 1069 n.5 (8th Cir. 200ee also Harris v. Barnhar356 F.3d 926, 931
n.2 (8th Cir. 2004) (citing 68 Fed. Reg. 51153, 51155 (Aug. 26, 208®)mo v. Barnhart377
F.3d 801, 806 (8th Cir. 2004) (“The burden of pason to prove disabijitand to demonstrate
RFC remains on the claimant, even when the burden of production shifts to the Commissioner at
step five.”). Even if a coufinds that there is a preponderaméehe evidence against the ALJ’s
decision, the decision must be affirmed is supported by substantial evidenc&ark v.

Heckler, 733 F.2d 65, 68 (8th Cir. 1984). “Substantidence is less thampreponderance but
is enough that a reasonable mind would ftralequate to support the Commissioner’s
conclusion.” Krogmeier v. Barnhart294 F.3d 1019, 1022 (8th Cir. 2008ee also Cox v.
Astrue 495 F.3d 614, 617 (8th Cir. 2007).

It is not the job of the distif court to re-weigh the evidenoe review the factual record
de novo.Cox 495 F.3d at 617. Instead, the districtic must simply determine whether the
guantity and quality of evidence is enough st threasonable mind migtind it adequate to
support the ALJ’s conclusiorDavis v. Apfel239 F.3d 962, 966 (8th Cir. 2001) (citing

McKinney v. Apfel228 F.3d 860, 863 (8th Cir. 2000)). Meing the evidence is a function of



the ALJ, who is the fact-findefMasterson v. Barnhay863 F.3d 731, 736 (8th Cir. 2004).
Thus, an administrative decision which is supgdiby substantial evidea is not subject to
reversal merely because substantial evidengeaisa support an opposite conclusion or because
the reviewing court would have decided different§rogmeier 294 F.3d at 1022.

To determine whether the Commissiondingsl decision is gpported by substantial
evidence, the court is requiredreview the administteve record as a wheland to consider:

(1) Findings of credibility made by the ALJ;

(2) The education, background, worlstoiry, and age of the claimant;

(3) The medical evidence given byetblaimant’s treating physicians;

(4) The subjective complaints of pain and dgxdion of the claimans physical activity
and impairment;

(5) The corroboration by third partiestbie claimant’s physical impairment;

(6) The testimony of vocational expertssbd upon proper hypothedl questions which
fairly set forth the claimant’s physical impairment; and

(7) The testimony of consulting physicians.

Brand v. Sec’y of Dep'’t of Health, Educ. & Welfa8@3 F.2d 523, 527 (8th Cir. 1980).
IV. DISCUSSION

In her appeal of the Commissiatsedecision, Plaintiff raises the issues. First, Plaintiff
asserts that that the ALJ adirim his RFC determination @&swas not supported by “some”
medical evidence, as reqed under the standards$ingh v. Apfel222 F.3d 448 (8th Cir. 2000)
andLauer v. Apfel245 F.3d 700, 704 (8th Cir. 2001) (Doc.dt8). Specifically, Plaintiff
argues that the ALJ failed to properly weigk thpinion of Plaintiffs treating physician, Dr.

Michael Fan, M.D., a pain specialis (at 7)> Second, Plaintiff asserts that the ALJ failed to

% The Parties do not dispute that Ban is Plaintiff's treating phjsian (Doc. 18 at 5; Doc. 21 at
4)).



properly consider Plaintiff'sudbjective complaints of paind. at 11). Finally, Plaintiff argues
that the hypothetical question jalsto the vocational expert failed to capture the concrete
consequences of Plaintiff's impairmeid.(at 12). For the following reasons, the Court finds
that Plaintiff's argument is without merit, atftht the ALJ’s decision is based on substantial
evidence and is consistent witke Regulations and case law.

A. Credibility

The Court will first consider the ALJ’s crediby determination, as the ALJ’s evaluation
of Plaintiff's credibility was essential the ALJ’s determinatin of other issuesSee Wildman v.
Astrue 596 F.3d 959, 969 (8th Cir. 2010) (“[The pitif] fails to recognize that the ALJ’s
determination regarding her RFC was influenbgdhis determination that her allegations were
not credible.”) (citingTellez v. Barnhart403 F.3d 953, 957 (8th Cir. 2005)); 20 C.F.R. 88
404.1545, 416.945 (2010). The ALJ must make expresshality determinations and set forth
the inconsistencies in the record which causedrifmer to reject the gintiff's complaints. See
Guilliams v. Barnhart393 F.3d 798, 801 (8th Cir. 2008)asterson363 F.3d at 738. It is not
enough that the record contains insistencies; the ALJ must spec#ily demonstrate that he or
she considered all of the evidend®obinson v. Sullivard56 F.2d 836, 841 (8th Cir. 1992). As
addressed above, when evaluatinglaimant’s credibility, the AL must consider the following
factors:

(1) the claimant’s daily activities;

(2) the subjective evidence thfe duration, frequency, and intensity of the claimant’s
pain;

(3) any precipitating oaggravating factors;
(4) the dosage, effectiveness, ardksffects of any medication; and

(5) the claimant’s furtonal restrictions.



Polaski v. Heckler739 F.2d 1320, 1322 (8th Cir. 1984).

To the extent that the ALJ did not specifically ¢talaski other case law, and/or
Regulations relevant to a considgon of Plaintiff's credibility, tIs is not necessarily a basis to
set aside an ALJ’s decision where the deciss supported by substantial evidenBandolph v.
Barnhart 386 F.3d 835, 842 (8th Cir. 200%¥heeler v. ApfeR24 F.3d 891, 895 n.3 (8th Cir.
2000). Additionally, an ALJ neeabt methodically discuss eaBlolaskifactor if the factors are
acknowledged and examined prior to makingealitility determination; where adequately
explained and supported, credibilitydings are for the ALJ to makeSee Lowe v. Apfe226
F.3d 969, 972 (8th Cir. 20005ee also Tucker v. BarnhaB63 F.3d 781, 783 (8th Cir. 2004)
(“The ALJ is not required to discuss ed®blaskifactor as long as the analytical framework is
recognized and considered.gtrongson v. Barnhar861 F.3d 1066, 1072 (8th Cir. 2004);
Brown v. Chater87 F.3d 963, 966 (8th Cir. 1996).

In any case, “[tjhe edibility of a claimant’s subjeiwe testimony is primarily for the
ALJ to decide, not the courtsPearsall v. Massanay274 F.3d 1211, 1218 (8th Cir. 2001). “If
an ALJ explicitly discreditshe claimant’s testimony and gives good reason for doing so, [a
court] will normally defer to the ALJ’s credibility determinationGregg v. Barnhart354 F.3d
710, 714 (8th Cir. 2003)See also Halverson v. Astri@0 F.3d 922, 932 (8th Cir. 201@px
v. Barnhart 471 F.3d 902, 907 (8th Cir. 2006). For thkolwing reasons, the Court finds that
the reasons offered by the ALJ in supporhisfcredibility determination are based on
substantial evidence.

First, the ALJ considered Plaintiff's adties of daily livingand found her level of
activity inconsistent wh her alleged limitations (Tr. 15)An ALJ may discount a claimant’s

subjective claims of extreme pain or limitatiahsuch claims are inconsistent with the



claimant’s daily activitiesHaley v. Massanayi258 F.3d 742, 748 (8th Cir. 2001). Specifically,

the ALJ noted that, at the time of the hearingmiff was working part-time (Tr. 15). The ALJ
inferred that, in light of her part-time work, Ri&ff “was able to dress appropriately, arrange
transportation to and from work apdrform her duties while on the jodd(). Further, as the

ALJ indicated, Plaintiff reported iher Function Report that she wadde to take care of her own
personal needs, care for the dogs, prepare laggésroccasionally and simple meals daily, clean
the house, do laundry, mow, and do some other yard work (Tr. 15, 182-89). The ALJ, therefore,
concluded that Plaintiff has mild limitation esher activities of daily living (Tr. 15).

While the undersigned appreciates that axcait need not be bedridden before she can
be determined to be disabled;laimant’s daily activities can nonefless be seen as inconsistent
with her subjective complaints of a disabling impairment and may be considered in judging the
credibility of complaints.See Wright v. Colvirv89 F.3d 847, 854 (8th Cir. 2015) (“Wright
himself admits to engaging in daily activitiesithhis court has previously found inconsistent
with disabling pain, such as dimg, shopping, bathing, and cooking.RjcDade v. Astrug720
F.3d 994, 998 (8th Cir. 2013) (determining ttieg ALJ properly discounted plaintiff's
credibility where, among other faes, plaintiff “was not unduly restted in his daily activities,
which included the ability to perform someoking, tak[ing] care of his dogs, us[ing] a
computer, driv[ing] with a neck brace, and shop] for groceries with the use of an electric
cart”); Buckner v. Astrues46 F.3d 549, 555 (8th Cir. 2011)ndiing plaintiff's depression was
not severe where plaintiff engaged in daily actigitieat were inconsistent with his allegations).
See also Ponders v. Colyin70 F.3d 1190 (8th Cir. 2014) (kiohg that substantial evidence
supported the ALJ’s denial ofgiibility benefits in part lmause claimant “performs light

housework, washes dishes, cooks for her family, does laundry, can handle money and pays bills,



shops for groceries and clothingatches television, drives ahiele, leaves her house alone,
regularly attends church, and visits her familyRpberson v. Astryel81 F.3d, 1020, 1025 (8th
Cir. 2007) (holding that the ALJ's denial ofnadits was supported based in part because
Plaintiff fixed meals, did housewkyrshopped for grocers, and visiteiends). Moreover, to the
extent Plaintiff urges the Court to reweigh éedence regarding heritaactivities and draw
its own conclusion in this regard, itnet the function of the Court to do s6ee Bates v. Chater
54 F.3d 529, 531-32 (8th Cir. 1995) (“As we hatated many times, we do not reweigh the
evidence presented to the ALJ, and it is the siatuduty of the ALJ, irthe first instance, to
assess the credibility of the claimant and othiémesses.”) (internatitations, punctuation, and
guotations omitted). In any case, Plaintiffaily activities were only one of many factors
considered by the ALJ when determining Plaintiff's credibility.

Second, the ALJ found Plaintiff's subjective comipla to be inconstent with clinical
and objective finding in the record (Tr. 19ee20 CFR § 404.1529(c)(2) (the agency will
consider “objective medical evideg” when evaluating symptom&}pnzales v. Barnhard65
F.3d 890, 895 (8th Cir. 2006) (an ALJ may find mlant’s subjective pain complaints are not
credible in light of objective nuical evidence to the contrarygpecifically, in his thorough
review of the evidence, the Alpfoperly indicated that Plaiffitihas a history of chronic low
back pain and that, upon physical examination, iglgyss noted tenderness, spasm, a reduced
lordosis curvé and intermittent positive straight leg raising (Tr. 19, 45, 230, 234, 236, 239, 249,

260, 304, 399). However, physicians also foundnifato be comfortable on examination and

% Lordosis is defined as the “@moposterior curvaturef the spine, generally lumbar with the
convexity looking anteriorly.”Stedman’s Medical Dictionar§96 (26th ed. 1995). A reduced
lordosis curve (also known as “flatback syndedjroccurs when there is a loss of lordosis,
making the spine straigh&latback syndromeCedars-Sinai, https://www.cedars-
sinai.edu/Patients/Health-Conditions/Flatbagki@ome.aspx (last visited Sept. 25, 2017).
Persons with flatback syndrome often have difficulty standing up straight and may also have a
sensation of falling forward, chronic paintime back muscles, fatigue, and stoopifd.



noted generally normal findings throughoutluding good flexion, good muscle strength and
tone, and, prior to her anklgumies, normal gait and statiomr( 19, 232, 240, 248-49, 260, 267,
283 298-99, 304, 393 Similarly, as indicated by the All_diagnostic tests failed to support
Plaintiff's allegations of disabling physicalpairments (Tr. 19). For example, an MRI from
April 2013 indicated mild facet hypeophy throughout with small disc bulges at L2-3 and L3-4,
without stenosis (Tr. 251).

Third, the ALJ considered that Plaintiff “hast required aggressive medical treatment,
frequent hospital confinement surgical intervention” and that “[t]he little treatment that
[Plaintiff] has received for her allegedly disabilgymptoms has been essentially routine and/or
conservative in nature” (Tr. 19For example, the ALJ noted that Plaintiff had been diagnosed
with degenerative disc disease without apgcific surgical problems (Tr. 19, 235-36, 261).
Additionally, as also indicated lifie ALJ, Plaintiff has not been prescribed pain modalities such
as a back brace, a transcutaneous electrical nerve stimulator (TENS) unit or a spinal cord
stimulator (Tr. 19). Further, the medicatords do not indicate thBtaintiff requires an
assistive device for walkindd.). Kamann v. Colvin721 F.3d 945, 950-51 (8th Cir. 2012)
(noting that the ALJ properly considered tha ttaimant was seen “relatively infrequently for
his impairments despite his alldigas of disabling symptoms”;asey v. Astryes03 F.3d 687,
693 (8th Cir. 2007) (noting that the claimaought treatment “far less frequently than one
would expect based on the [sptoms] that she alleged”).

Fourth, the ALJ noted that while Plaintiaeived treatment for the allegedly disabling
conditions, treatment has been generally successfantrolling those symptoms (Tr. 19). For
example, while Plaintiff alleged that she has bemaible to work due to disabling back pain with

numbness in her legs, after medical brancickd in May, June and July of 2013, Plaintiff

10



reported to her primary care provider, Dr. JoaatBird, M.D., that her chronic back pain was
improving, that she was happy with her paimagement treatment, and had experienced good
relief up to that point in time (Tr. 18, 45-46, 240, 252, 254, 25@e Renstrom v. Astr&80
F.3d 1057, 1066 (8th Cir. 2012) (conditions whoatm be controlled by treatment are not
disabling);Davidson v. Astrue578 F.3d 838, 846 (8th Cir. 2008)edhaug v. Astrues78 F.3d
805, 813 (8th Cir. 2009%chultz v. Astryed79 F.3d 979, 983 (8th Cir. 200(Holding that if an
impairment can be controlled by treathahcannot be considered disabling).

Fifth, the ALJ noted that, at the time of thearing, Plaintiff was working part time (Tr.
18). Indeed, Plaintiff testified during the hearingtlshe was working part-time as a parking lot
attendant during the Stouis Cardinals’ home games (Tr. 18, 37-38). Specifically, Plaintiff
testified that during the summer she works ftmiend who owns a parkglot sitting on a bench
flagging cars and in exchange he will give bas money or pay a bill for her (Tr. 37-38).
Plaintiff also reported the same to severatiica providers (Tr. 1&58, 268, 276). Part-time
work may be relevant to the evaluation of ity even if the work does not qualify as
substantial gainful activitySee20 C.F.R. 8 416.971 (“Even if the work you have done was not
substantial gainful activity, it may show that yane able to do moneork than you actually
did.”). See also Zenker v. Bowé¥2 F.2d 268, 270 (8th Cir. 1989) (finding that a claimant
could perform substantial gainful activity, part based on the claimant’s part-time work).

Fifth, the ALJ questioned Plaintiff's credibilityegarding the severity of her symptoms
based on Plaintiff's misuse of medications &atlire to follow treatmet advice (Tr. 18).
Although Plaintiff testified that shhad no substance abuse in her past, her statement, as noted
by the ALJ, is contradicted by the recold.. For example, Plaintiff reported to her pain

specialist that she bought some hydrocodone pills “off the streets” because she had run out of her

11



pain medication early (Tr. 18, 314ier initial urine drug screemas positive for marijuana (Tr.
18, 314). Also despite the recommendation feophysician that she not drink any alcohol, she
continued drinking; once admitting that shankis 10 alcoholic drinks a week (Tr. 14, 277, 281,
285). See Guilliams393 F.3d at 802 (failure to folloawrecommended course of treatment
weighs against a claimant’s credibility). Higaas indicated by the ALJ, Plaintiff's pain
specialist gave her a final wamg regarding the violation dhe pain management clinic’s
controlled substances thpsaagreement (Tr. 18, 320Anderson v. Barnhar844 F.3d 809, 815
(8th Cir. 2003) (“A claimant’s misuse of medications is a vidaor in an ALJ’s credibility
determinations.”).

In conclusion, the Courtrids that the ALJ gave goodasons for finding Plaintiff's
allegations regarding the severity of her conditioasfully credible, and that the ALJ’s analysis
was carefully linked to the evidence of reco&ke Karlix v. Barnhard57 F.3d 742, 748 (8th
Cir. 2006) (“If an ALJ explicitly discredita claimant's testimony and gives a good reason for
doing so, we will normally defer to that judgnt.”) (internal quotation marks and citation
omitted). As such, the Court further finds tttet ALJ's credibility determination is based on
substantial evidence and is consistgith the Regulations and case law.

B. Plaintiff's RFC

The Regulations define RFC as “what [thaimant] can do” despite her “physical or
mental limitations.” 20 C.F.R. § 404.1545(4yVhen determining whether a claimant can
engage in substantial employment, an ALJ necosisider the combination of the claimant's
mental and physical impairmentsl’auer, 245 F.3d at 703. “The ALJ must assess a claimant’s
RFC based on all relevant, credible evidencdérecord, ‘including the medical records,

observations of treating physicians and othansl, an individual’s owdescription of [her]

12



limitations.” Tucker 363 F.3d at 783 (quotingcKinney 228 F.3d at 863)See also Myers v.
Colvin, 721 F.3d 521, 526 (8th Cir. 2013). To determine a claimant’s RFC, the ALJ must move,
analytically, from ascertaining the true extenthad claimant’s impairments to determining the

kind of work the claimant can still do despite her impairmeAtsderson v. Shalajé1 F.3d.

777, 779 (8th Cir. 1995).

“Although it is the ALJ’s responsibility to detaine the claimant’s RFC, the burden is
on the claimant to establish his or her RF@8liford v. Colvin 824 F.3d 793, 796 (8th Cir. 2016)
(internal citations omitted). The Eighth Circuit clarifiedLizuerthat “[sJome medical
evidence... must support the determination efdlaimant's RFC, and the ALJ should obtain
medical evidence that addresses the claimabiiisy to function inthe workplace[.]” 245 F.3d
at 704 (quotindoykes v. Apfel223 F.3d 865, 867 (8th Cir. 2000) (per curiam) Bieglland v.
Apfel 204 F.3d 853, 858 (8th Cir. 2000)). Thus, anlAd “required to consider at least some
supporting evidence from a professiondld. See also Vossen v. Astr6é2 F.3d 1011, 1016
(8th Cir. 2010) (“The ALJ bears the primary respibility for determining a claimant’'s RFC and
because RFC is a medical question, some mieel@ence must support the determination of
the claimant's RFC."Eichelberger 390 F.3d at 591.

While Plaintiff asserts that the ALJ failed to support his residual functional capacity
determination with “some” medical evidemas required under the standardSiimgh 222 F.3d
448, and_auer, 245 F.3d 700, the Court finds the ALJ’'s RFC determination was based on
substantial evidence. Specifigaas addressed in significati¢tail above, the ALJ properly
addressed Plaintiff's credibility and in doing sonducted a complete and detailed analysis of
Plaintiff's medical recat, activities of dailyliving, and other appropriaiadicia of credibility.

The ALJ additionally addressed the medical apirévidence of record, affording the opinion of

13



Michael Fan, M.D. (“Dr. Fan”), Plaintiff’'s &ating physician and a pain specialist, “limited
weight” and the opinion of Cyhta Bleichroth, M.D. (“Dr. Bleichroth”), a state agency
examiner, “significant weight” (Tr. 20).

In a Physical Residual Functional Capa€)yestionnaire dated April 3, 2014, Dr. Fan
indicated that because of Plaintiff’'s chropa&in syndrome and lumbar spine spondylosis, she
suffers from constant severe low back pain thatsens with lifting or activity (Tr. 272). As a
result of Plaintiff's impairments, Dr. Fan opinggat Plaintiff can walkor a city block without
rest or severe pain; can stand without needirgit tdown or walk for one to two hours; can stand
and walk for less than two hours; and would nieedalk around every 30 minutes for about ten
minutes at a time (Tr. 272-73). Dr. Fan alsocatied that Plaintiff codl frequently lift and
carry less than 10 pounds, occasionally lift aady 10 pounds, and rarely lift and carry 20
pounds (Tr. 274). He further opined that Plfficould never climb ladders, only rarely stoop,
crouch, and squat, and occasionally twist and cBtabys (Tr. 275). Dr. Fan also noted that
Plaintiff would likely beabsent from work about four days per month)( Of note, Dr. Fan
additionally indicated that while &htiff's impairments have lastaat can be expected to last at
least twelve months, that Piff is a malingerer (Tr. 272).

“A treating physician’s opiniomegarding an applicant’s impairment will be granted
controlling weight, provided the opinion is liveupported by medically acceptable clinical and
laboratory diagnostic techniques d@achot inconsistent with thelwtr substantial evidence in the
record.” Reece v. ColvirB34 F.3d 904, 908-09 (8th Cir. 2016) (internal quotations omitted).
“Although a treating physician's opinion is usyahtitled to great wght, it ‘do[es] not
automatically control, since the recoralist be evaluated as a wholeld. (quotingProsch v.

Apfel 201 F.3d 1010, 1013 (8th Cir. 2000)). “A&dting physician’s owimconsistency may

14



undermine his opinion and diminish or eiivate the weight given his opinionsMilam v.

Colvin, 794 F.3d 978, 983 (8th Cir. 2015) (internal @uioin marks omitted). “Whether the ALJ
gives the opinion of a treating physician greditte weight, the ALJ must give good reasons
for doing so.” Prosch 201 F.3d at 1013 (citing 20 C.F.R. § 404.1527(d)(2)).

The Court finds that the ALJ gave proper weighthe opinion of Dr. Fan. In affording
the opinion of Dr. Fan “limited weight,” the ALfirst found, noting that Dr. Fan frequently
indicates that Plaintifis disabled and should receive disdbibenefits in his treatment notes,
that the ultimate issue of disabilitypsoperly left to the Commissioner (Tr. 2(Bee, e.gTr.

338, 344, 349, 353 (“Pt unable to work because otamsing pain. Pt has applied for disability,
was denied and is now hiring avger.”). “A treating physician’®pinion that a claimant is not
able to return to work ‘involves an issue megel for the Commissioner and therefore is not the
type of ‘medical opinion’ to which thEommissioner gives camtling weight.” Rosa v.

Astrue 708 F. Supp. 2d 941, 949 (E.D. Mo. Apr. 28, 2010) (quditig v. Barnhart 392 F.3d
988, 994 (8th Cir. 2005)).

Next, the ALJ found Dr. Fan’s opinion to beompletely inconsistent with the
preponderance of the records” (Tr. 20). Sipeally, the ALJ indicatd that the preponderance
of objective clinical signs show that Plaintifbsck impairment does not interfere with mobility
(Tr. 20). The ALJ also found that Dr. Fan’smipn was inconsistentitth the objective findings,
highlighting a MRI that shows only mild fackypertrophy with small disc bulges, without
stenosis (Tr. 20). While Plaintiff asserts ttfe¢ ALJ failed to citeany authority for his
conclusion that the objective findings of the MiRd the medical signs and symptoms referred
to in the treatment notes were inconsisteitih Dr. Fan’s opinion (Doc. 18 at 8), the ALJ

conducts a detailed analysis of thescords elsewhere in the opini@e€Tr. 19). “An ALJ may
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reject a treating physician’s opinion if itireconsistent with the record as a wholgl¢Coy v. Astrue,
648 F.3d 605, 616 (8th Cir. 2011).

Finally, the ALJ considered the portion of.[Bian’s opinion indicatig that Plaintiff was
a malingerer (Tr. 20). While Plaintiff's counsetlicated during the hearing that he would seek
clarification regarding this statement, as thelAlotes, no such clarifigah was provided to the
Commissioner prior to the issuance of the AldEsision (Tr. 33). Regardless, the ALJ did not
give this portion of Dr. Fan’s opion significant weight becausas addressed in more detall
above, “there is more than sufficient evidenceegbrd on which to base thiecision” (Tr. 20).

After the ALJ issued his decision, Plainsfibmitted a second medical source statement
from Dr. Fan dated September 17, 2015 (Tr-49h The Appeals Council considered the
opinion and declined review (Tr. 4). Whexs, is the case here, “the Appeals Council has
considered new and material evidence and dettlreview, we must decide whether the ALJ’'s
decision is supported by substantial evidenceenithole record, including the new evidence.”
O’Donnell v. Barnhart318 F.3d 811, 816 (8th Cir. 2003) émal quotation marks omitted).
Upon review of the opinion, the Court finteat the ALJ’s decisin remains supported by
substantial evidence. The second questionnaire is largely identibalficst except that Dr. Fan
has marked “no” next to the question, “Is ypatient a malingerer?” (Tr. 415). As addressed
above, the ALJ did not give this portion of Dr.niFsfirst opinion significat weight (Tr. 20).
Further, this Dr. Fan’s opinioregarding Plaintiff's motivation is inconsistent with the medical
records which indicate th&iaintiff may not be entirely credible.

Next, the ALJ considered the opinion of nexamining state agency medical consultant
Cynthia Bleichroth, M.D. (“Dr. Bleichroth”) (Tr20). After reviewing the evidence of record,
Dr. Bleichroth, issued a physicresidual functional capacity assessment on November 14, 2013

(Tr. 66-68). In her assessment, Dr. Bleichmgpimed that Plaintiff has the following exertional
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limitations: she can occasionally lift and/or camgyto 20 pounds; frequently lift and/or carry up
to 10 pounds; stand and/or walk for about six hauemn eight-hour workday; sit for a total of
two hours at a time; and would be limited in hbility to push/and or pull with her right side
lower extremities (Tr. 66-67). Dr. Bleichrotinther opined that Plaintiff has the following
postural limitations: she can occasionally climimps and stairs; can never climb ladders, ropes
or scaffolds; can occasionally balance, stoop, aeelkand can never crouch or crawl (Tr. 67).

The Court finds that the ALJ gave proper gleito the opinion of Dr. Bleichroth. The
ALJ afforded the opinion “significdarweight, but only to the extent that [it] is consistent with the
residual functional capacity set aliove” (Tr. 20). In doing so, the ALJ found the opinion to be
inconsistent with the record as a whole onlyaaBr. Bleichroth’s opiné limitations regarding
sitting more than standing and/or walking adlae pushing and/or pullgwith the right lower
extremity (d.). As a state agency medical consul@antBleichroth is a highly qualified expert
who offered an opinion generally consistenttwmthe record as a whole. 20 C.F.R. 88
404.1527(H)(2)(i), 416.927(f)(2)(i) (Staagency medical consultardare highly qualified experts
in Social Security disability evaluation; theve, ALJs must consider their findings as opinion
evidence)Kamann 721 F3d at 951 (State agency gwgylogist’s opinion supported the ALJ's
finding that claimant could woretespite his mental impairment€asey 503 F.3d at 694
(finding the ALJ did not err imonsidering State agency psytdgist’s opinion along with the
medical evidence as a wholeee also cf. Lund v. Weinbergb20 F.2d 782, 785 (8th Cir.
1975) (finding an ALJ may not draw upon his owferences from medical reports when the
only medical evidence in the record of plaingffibility to do work is favorable to him).

In conclusion, the Court findbat the ALJ's RFC determination is consistent with the

relevant evidence of record including theasitjve medical evidence, the observations of
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medical providers, and diagnostisteesults, as well as Plaintdftredible limitations; that the
ALJ’'s RFC determination is based on substaetvadence; and that Plaintiff’'s arguments to the
contrary are without merit.

C. Vocational Expert

Finally, to the extent Plaintiff asserts thla¢ ALJ failed to properly include all of
Plaintiff's limitations in his hypdtetical to the vocational expesan ALJ is required to include
only a claimant’s credible limitationgviartise v. Astruge641 F.3d 909, 927 (8th Cir. 2011)
(“The ALJ’s hypothetical question to the vdicaal expert needs taclude only those
impairments that the ALJ finds are substantiallpported by the record as a whole.”) (quoting
Lacroix v. Barnhart465 F.3d 881, 889 (8th Cir. 2006)¥ildman 596 F.3d at 969 (“[T]he ALJ
was not obligated to include limitation®fn opinions he properly disregardedGyilliams v.
Barnhart 393 F.3d 789, 804 (8th Cir. 2005) (holdiigt a proper hypothetical sets forth
impairments supported by substantiadewce and accepted as true by the AGilpert v.
Apfel 175 F.3d 602, 604 (8th Cir. 1999) (“In pogihypothetical questions to a vocational
expert, an ALJ must include all impairmentsfimels supported by the adnistrative record.”).
As addressed in more detail above, the Condsfithe ALJ's RFC determination to be supported
by substantive evidence. Funththe hypothetical which the Alpbsed to the VE captured the
concrete consequences of Plaintiff's limitati@msl included all of Platiff’'s impairments as
supported by substantial evidence in the rec8es[r. 56-60). Because there was work which
Plaintiff could perform, based on the testimonyha VE and his independent review of the
DOT, the ALJ found Plaintiff was not disableMartise 641 F.3d at 927 (“Based on our
previous conclusion ... thahi¢ ALJ’s findings of [the @imant's] RFC are supported by

substantial evidence,” we hold that ‘[tjhe hypdite question was thefore proper, and the
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VE’s answer constitutedubstantial evidence supportinget@ommissioner’slenial of
benefits.”) (quotingLacroix, 465 F.3d at 889). As such, thel€t finds that the ALJ posed a
proper hypothetical to théE; that the ALJ properly relied ahe VE’s testimony that there was
work existing in significant numbers which Riaff could perform; and that the ALJ’s finding
that Plaintiff is not disabled is based arbstantial evidence and is consistent with the
Regulations and case law.
V. CONCLUSION

For the reasons set forth above, the Court fthds substantial evidence on the record as
a whole supports the Commissioner’s derighat Plaintiff is not disabled.

Accordingly,

IT IS HEREBY ORDERED that the decision of the CommissioneARFIRMED , and
Plaintiffs Complaint isDISMISSED, with prejudice.

A separate judgment shall be enteresbrporating this Memorandum and Order.
Dated this 28th day of September, 2017.

/sl Noelle C. Collins

NOELLE C. COLLINS
UNITED STATES MAGISTRATE JUDGE
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