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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF MISSOURI
SOUTHEASTERN DIVISION

DONALD R. TURNER, JR.,
Movant,
No. 1:16-CV-00268JAR

V.

UNITED STATES OFAMERICA,

N N N N N N N N N

Respondent.

MEMORANDUM AND ORDER

This matter is before the Court on Movant Donald Turnés dmendeanotion under 28
U.S.C. 82255 to Vacate, Set Aside, or Correct Sentence by a Person in Federal Custody. (Doc.
No. 27)! Themotionis fully briefed and ready for dispositioRor the following reasons, Turner’s
motion is denied.

l. Background?

On August18, 2011, a Grand Jury in the Eastern District of Missouri, Southeastern
Division, returned a 2tount indictment againgturnerandmultiple other defendants, charging
them with various violationgncluding conspiracy, related to the distribution @f possession
with intent to distributecocaine basedn March 28, 2013, a superseding indictment was issued

adjusting the charges for tridlurnerand two other calefendantgroceededo trial on April 8,

! Theamended petition is the operative complaint in this matter; therefore igiabpetition (Doc. No.
1) is denied as moot.

2 Because Turner'motion can be conclusively determined based on the motion, files and recdnds of t
case, an evidentiary hearing need not be (##@Shaw v. United States, 24 F.3d 1040, 1043 (8th Cir.
1994).

3 The underlyingcriminal proceedings can be found_at United States v. Tud@se Nol:11-cr-00103-
JAR-8.
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2013.The jury returned its verdict on April 12, 2013, finding each defendant guilty péadling
charges.

A Presentence Investigation Report (“PSR”) was prepared by the United Stdias8d?
Office. In Turner'sPSR, the base offense level was 38 pursuant to U.S.S.G. § 2D1.1(c)(1), as the
offense involved more than 8.4 kilograms of cocaine baseer qualified as a career offender,
which imposes an offense level of 3iweveras the applicable offense level (38) is greater than
the offense level for a career offender, the offense level remainéddi8&r’s criminal history
category was VI. Thus, the guideline rangengirisonmenivas360 months to life. However, the
statutorily authorized minimum sentences are greater than the maximum of theakdepli
guideline range; therefore, the guideline tefnimprisonment is life. 5.S.G. § 5G1.2(b).

On July 11, 2013, the Court sentenced Turnem@@adatoryterm of life imprisonmentn
Count | (Conspiracy to PossessKograms or More of a Mixture or Substance Containing
Cocaine with Intent to Distribute&nd concurrent terms of 360 months on CountgAiding and
Abetting the Distribution of a Mixture or Substance Containing Cocaine Base) VI
(Distribution of a Mixture or Substance Containing Cocaimajnerappealed his conviction and

sentenceand the Eighth Circuit affirmedUnited States v. Turner, 781 F.3@4 (8th Cir. 2015).

His request for rehearing en banc was denied on July 7, 2015, and his requesbfariceriew

by the United States Supreme Court was also demigther v. United States, 136 S..@80

(2015).
In his amended motion, Turnallegeseight gounds for relief
(1) Trial counselwas ineffective for failingo object tothe superseding indictment

on the grounds that it fails to charge an essential element of conspiracy, i.e., that
he“knowingly and intentionally joined” the conspirafiyoc. No. 271 at 27);



(2) Trial counselwas ineffective for failingo object to the Gvernmat’s failure
to charge facts essentialit@reasinghis punishmentnderAlleyne v. United
States 133 S. Ct. 2151 (2013) (idt7-11);

(3) Appellate ounselwas ineffectivefor failing to argue there was insufficient
evidence upon which to convict Turner at trial and instead argumgplously
—that the Government’s witnesses were not crediBle( 1:17);

(4) Appellate counsel was ineffective by failing to raise the issue of the lack of an
instruction on multiple conspiracies (&t 1722);

(5) Appellatecounsel was ineffective for failing to correct testimony that Turner
claims was perjurious at triad( at 22-29);

(6) Appellate counsel was ineffective for failing to raise “viable issues” on appeal,
namely that the evidence was insufficient to convict Turne€aunts IV and
VI (id. at 29-34);
(7) Trial counsel was ineffective for failing to investigate the case thoroughly a
present exculpatory evidence, namely the testimony afefendant David
Turner {d. at 3536), andfor failing to request a Pinkerton Instruction for the
jury (id. at 36-38)and
(8) Turner’s due process rights were violated when he was classified as a recidivist
offender under 21 U.S.C. § 841by and through the misapplication of the
categorical approadfid. at 3965).
Turner has alssupplemented his amended motion with two additional grounds forlvekefl on
claims d actual innocence. (Doc. No. 30at 211; Doc. No. 35t 1-6).
. Standard of Review
Pursuant to 28 U.S.@. 2255 a federal prisoner may seek habeas relief “upon the ground
that the sentence was imposed in violation of the Constitution or laws of the Btated, or that

the court was without jurisdiction to impose such sentence, or that the sentenneew@ssof

the maximum authorized by law, or is otherwise subject to collateral att28RJ'S.C. 255a).

4 Turner filed an additional supplemental issue on February 19, 2020. (Doc. No. 32). As noted by the
Government, this additional supplemental issue appears to be id¢ntibatner's Supplemental Issu
Nine, which raises a claim of actual innocenidee Government has responded to all issues raised.



In order to obtain relief underZ55, anovant must establish a constitutionafexderal statutory
violation constituting “a fundamental defect which inherently results in a compistarriage of

justice.” United States v. Gomez, 326 F.3d 971, 974 (8th Cir. 2003) (quictiitgd States v.

Boone, 869 F.2d 1089, 1091 n.4 (8th Cir. 998
It is wellestablished that a petitiongsiineffective assistance of counsel claim is properly

raised under 28 U.S.C. § 2255 rather than on direct appeitdd States v. Davig€52 F.3d 991,

994 (8th Cir.2006); United States v. Cordyp60 F.3d 808817 (8th Cir.2009). The burden of

demonstrating ineffective assistance of counsel is on a defendant. Unies \St&rroni¢c 466

U.S. 648, 658 (1984Jnited States v. White841 F.3d 673, 678 (8th Cir. 2003).

To prevail on anneffective assistance of counsel claim, a criminal defenuchast first
showcounsel's performanc#ell below an objective standard of reasonablen8gsckland v.
Washington466 U.S. 668, 6888 (1984) The defendant must also establish prejudicénboyvang
“there is a reasonable probability that, but for counsel’s unprofessional errorssuheofeahe
proceeding would have been differeldt. at 687, 690, 69Review of counsé$ performance by
the court is “highly deferential,” and the Court pness “counset conduct falls within the wide

range of reasonable professional assistarfederson v. United States, 393 F.3d 749, 738 (8

Cir. 2005).

IIl.  Discussion

Ground One

In Ground One,Turner argues thathe supersedingndictment alleging thathe “did
knowingly and intentionally combine, conspire, confederate and agree” to commit the offense of
possession with intent to distribukas defective because it did not include the essential element

thathe “knowingly or intentionallyjoined an existing conspiracyl.urnerfocuses his challenge



on the absence of the word “join” in teapersedingndictment, arguing that as a resiilgwas
not put on notice of the chargemd thusprevented from mounting an effective defense.
Specifically, Turnerintended to introduce evidence that he was incarcerated in 2009 on unrelated
chargesand therefore could not have been involved in the formation of a conspiithdyis ce
defendants.

Federal Rule of Criminal Procedure 7(c)(1) requires that an indictment kedrg ‘qancise,
and definite written statement of the essential facts constituting feasef charged.” An
indictment is sufficientif it contains all of the essential elements of the offense charged, fairly
informs the defendant of the charges against which he must defend, and allegesntsuffic
information to allow a defendant to plead a conviction or acquittal as a bar to @useriise

prosecution.’ 'United States v. Summers, 137 F.3d 597, 601 (8th Cir. 1§88)ingUnited States

V. Wessels12 F.3d 746, 750 (8th Cit993)).Further, a indictmentis normallydeemedufficient

if its language tracks the statutory language. Hamling v. United SA4di@4).S. 87, 1171074).

“Itis only in a rare case ... that the validity or sufficiency of an indictment omrdton is subject

to collateral attack by habeas corpus or under § 2255. Roth v. United States, 295 F.2d 364, 365

(8th Cir. 1961).
Count | of thesupersedingndictmentalleges that

[I]n and aroun@®ctober 2009, through August 3, 2011 Mojantand othersglid
knowingly and intentionally combine, conspire, confederate and agree with each
other and persons known and unknown to the Grand Jury, to knowingly and
intentionallydistribute 5 kilograms or more of cocaine hydrochloride, a Schedule
Il narcotic controlled substance, in violation of Title 21, United States Code
8884(a)(1) and 846, and punishable under Title 21, United States Code
§ 841(b)(1)(A).

United States v. Turner, Case No. 2cf¥00103JAR-8, Doc. N0.1004. The statutory authority

for that charge is set forth below:



(a) Unlawful acts

Except as authorized by this subchapter, it shall be unlawful for any person
knowingly or intentionally —

(1) to manufacture, distribute, or dispense, or possess with intent to manufacture,
distribute, or dispense, a controlled substance; or

(2) to create, distribute, or dispense, or possess with intent to distribute or dispense,
a counterfeit substance.

21 U.S.C. § 841(a).
Any person who attempts or conspires to commit any offense defined in this
subchapter shall be subj¢c the same penalties as thpsescribedor the offense,
the commission of which was the object of the attempt or conspiracy.
21 U.S.C. § 846.
Here, he supersedinmdictmentcontains all of the essential elements of the offense and
tracks thdanguageof the statute, and thdairly informed Turnerof the charges againisim. The

superseding indictment is legally sufficient, and his counsel was not ineffectiedifay fo dject

to it. Anderson v. United States, No. 4:18 CV1082 RWS, 2019 WL 1157410, at *3 (E.D. Mo. Mar.

13, 2019)holding that counsel’s failure to raise a meritless argument cannot consgfteetine
assistance)lhe claim inGround One is therefore denied.

Ground Two

In Ground Two,Turnerasserts his trial counsel was ineffective for failing to object to the
Government’s failure to charge facts essentiaintseasinghis punishmenunderAlleyne v.
United States570 U.S. 99, 117 (2013)n Alleyne, the Supreme Court held thatfact that
increass a defendant’'s mandatory minimum sentence is an element of the tbameust be
submitted to a juryTurnerargueghatthe Government presented evidence of overt aatsely

eighteen uncharged drug transactjoas proof of the conspiracy and that hesm these



transactions were not charged in the superseding indictment or referenced in thacpospit,
they fell outside the scope of the charge.

This argument is without meritheevidenceof the overt acts waglevantandadmissible
on theexistenceand scope of the conspiracy but it was no¢lamentof the offenseAn element
of a crime is one of a set of facts that must all be prawveonvict a defendant of a crimehereas
overt acts, i.e., acts carried out in furtherance of a crime, dd netelementsf a conspiracy to
distribute a controlled substance are that (1) there was a conspiracys, thatagreement to

distribute thedrugs; (2) that the defendant knew of the conspiracy; and (3) the defendant

intentionally joined the conspiracgeeUnited States v. Mallet?51 F.3d 907, 915{8Cir. 2014).
As the Governmeraptly points out, 21 U.S.C. 8§ 846 does not require submission or proof of overt

actsto sustain a conspiracy conviction thereuntited States. Stephenson, 924 F.2d 753, 761

(8th Cir. 1991) (citing United States v. Covos, 872 F.2d 805;8D@h Cir. 1989)). Ground Two

will be denied.

Ground Three

In Ground ThreeTurnerclaimshis counsel was ineffectivan appeal for focusing on the
credibility of the witnesses who testififlaat Turnemwas part of the conspiracy rather thartlos
sufficiency of the Government’'s evidendgiven thata substantial pamf the Government’s
evidence to support Turner’s involvement in the conspiracy came from cooperating withesses
specifically Joe Lenzie Turner and Jerriereneika Dorstiéne Court finds that counseal decision
to pursue therediblity of withessesvas consistent with reasonable appellate strategy that, under

the deferential standard of review articulatedSinickland should not be secorgliessedSee

Evitts v. Lucey, 469 U.S. 387, 382 (1983)ppellate counsel does not have a duty “to advance

every argument, regardless of merit, urged by the defenjjdshited States v. Brown, 528 F.3d




1030, 1033 (8th Cir. 2008nbsent contrary evidence, the failure to raise a claim is assumed to be
an exercise of “sound appellate strategy.”).

To show that his attorney was deficient in failing to raise the claim on appeaérmust
show a reasonable likelihood that, but for his attorney’s error, the result on appeal would have

been differentReese v. Del®4 F.3d 1177, 1185 (8th Cir. 1996)ting Blackmon v. White, 825

F.2d 1263, 1265 (8th Cid987)).This Turner has failed to dd@hus in light of the discretion
afforded to appellate counsel in selecting those issuespraratsing for review, andurner’s
failure todemonstrate that these other issues would have been viable on appeal, the Court finds
that counseés performance was not deficient and tfatner has not demonstrated prejudice.
Ground Three will be denied.

Ground Four

In Ground Four, Turndirst claimshiscounsel was ineffective for failing to raise the lack
of an instruction on multiple conspiracidsirnerstateshe was originally charged with conspiracy
to distribute cocainegand thatin the superseding indictment, tnas charged with conspiring to
possess cocaine with intent to distribute, which he contendamestirely different conspiracy
with a different objective(Doc. No. 27-1 at 18).

A single conspiracy is composed of individuals sharing common purposes or objectives

under one general agnment.United States v. Delgag653 F.3d 729, 735 (8th Ci2011) United

States v. Smit50 F.3d 856, 860 (8th Ci2006) “[A] single overall conspiracy can be made up
of a number of separate transactions and of a number of groups involved in separate crimes or

acts.”United States v. McGilberr20 F.3d 880, 885 (8th Cir. 2010). “That various conspirators

join at differenttimes, change roles, or depart from the conspiracy does not convert a single

conspiracy into multiple onesUnited States v. Maz®3 F.3d 1390, 1398 (8th Cit996). “A




single conspiracy may exist even if the participants and their activities chagrgensy and even

if many participants are unaware of, or uninvolved in, some of the transdctimited States v.

Slagg 651 F.3d 832, 840 (8th Cir. 2011).
To determine whether there are one or more conspiracies, the Court considesstettor
as ‘the nature of the activities, the location where the alleged events of the conspicaogdc

the identity of the co-conspirators, and the time frame.” United States v. Cubiitbs.3d 1114

118 (8th Cir. 2007) (quotingUnited States v. Burngl32 F.3d 856, 863 (8th Ci2005)). Here,

there were no allegations of a separate conspiracy with a separate purpoate sepuities, or
separate locationshe evidence supported ti@overnment theory of the case that Joe Lenzie
Turner, along wittseveral of his friends and family members, including Donald Turner, Jr., were
involved in a conspiracy to distribute both powder and crack cocaine in and around the Sikeston

area. Turner781 F.3d at 3881. SseUnited States v. Benfor@60 F.3d 913, 91#th Cir.2004)

(concluding a single conspiracy was proven when the evidence established a common goal to
distribute cocaine in a particular area).

Accordingly, counsel was noteffective for failing to request an instruction on multiple
conspiracies whethe evidence did not support such an instruction. Further, even if counsel was
ineffective in failing to argue for the instruction, Turner has failed to show hprepsliced given
the overwhelming evidence against him. Therefore, Turner has failedntondtrate that his
attorney’s decision not to seek an instruction on multiple conspiracies was anythindgnathar t
strategic decision on his part.

Turner also claims his counsel was ineffective for failing to raise the lackimitag

instruction orco-conspirator liability. He contends that a limiting instruction that evidence relating



to other conspiracies and activities of others cannot be held against him wouldevergquat the
jury from transferring liability associated with Jerrierenika Dgrsdee Turner, and others to him.
As discussed above, the evidence did not support multiple conspiracies, but instedd pointe
to a single conspiracyt is well established that caconspirator may be held vicariously liable
for the reasonably foreseeable substantive offenses committed by othenspirators in

furtherance of the conspiradyinkerton v. United States, 328 U.S. 640 (1948jted States v.

NavarreteBarron 192 F.3d 786, 792 {8 Cir. 1999).Moreover, a the Government points out,

the jury was properly instructed on conspirator liability:
The quantity of controlled substances involved in the agreement or understanding
includes the controlled substances the defendant, Donald R. Turner, Jr., possessed
for personal use or distributed or agreed to distribute. The quantity also includes
the controlled substances fellow conspirators ithstedor agreed to distribute, if
you find that those distributiong agreements to distribute were a necessary or
natural consequence of the agreement or understanding and were reasonably
foreseeable by the defendant.
(Jury Instruction No. 26, Case No. 1:11CRO0IAR-8, Doc. No. 1059 at 381). For these
ressons, Ground Four will be denied.
Ground Five
In Ground Five, Turner alleges hisunsel was ineffective for failing tddress alleged
perjury by Detective Sullivan. Turner’s allegations constatements made by Detective Sullivan
while setting the baground for the events of March 11, 2011, when Turner distributed cocaine
to his cousin Toby Turner. Essentially, Turner asserts that Detective Sullivan hadecto dir
knowledge of or personal involvement in the events about which he testified, relyingl iostea
his review of apolice report prepared by another officer.

Turner offers no evidence that Detective Sullivan’s statements were mateniailg.un

any event, any inaccuracies in Detective Sullivan’s testindahgotprejudice Turnegiven Toby

10



Turners testimony about the March 11, 2011 transaction, and identification of the recorded phone
call with Turner setting up the deal, video recording of the actual transactionillgsttbsbgraph
of Turner handing Toby Turner the quarter ceiof crack cocainén addition, Turner’s counsel
vigorouslycrossexaming both Detective Sullivan and Toby Turner. For these reasons, Turner’s
claim is without merit. Ground Five will be denied.

Ground Six

In Ground Six, Turner alleges ldeunsel wasieffectivefor failing to raise “viable issues”
on appeal, namely that the evidence was insufficient to cdmwiain Counts IV and VIAppellate
counsel does not have a duty “to advance every argument, regardless of merit, urged by the
defendant.’Evitts, 469 U.Sat382.To show his attorney was deficient in failing to ragsieon
appeal,Turnermust show a reasonable likelihood that, but for his attorney’s error, the result on

appeal would have been differeid. (citing Blackmon v. White, 825 F.2d 1263, 1265 (8th Cir.

1987)).Absent contrary evidence, the failure to raise a claim is assumed to be asesxEimdund

appellate strategyUnited States v. Brown, 528 F.3d 1030, 1033 (8th Cir. 2008) (internal citation

omitted).

Turner'scounselfiled a substantive brief on appeal raising several arguably meritorious
claims Turnerfaces a high hurdle in demonstrating that cousskdcision not to raise other claims
in addition or instead was ineffective, particularly given the overwhelming evidence @fitii
As discussed abové&urnerhas not succeeded in doing so. Ground Six will be denied.

Ground Seven

Turnerargueghat his trial counsel was ineffective for failing to call hisdefendanDavid
Turnerto testifyfor the defenselTurnerclaimsDavid Turner would have refuted the informant’s

assertion thaturnerleft the cocaine with David Turner to distributdhe decision not tcall a

11



witness is dvirtually unchallengeable’ decision of trial stratégynited States v. Staple410

F.3d 484, 488 (8th Cir. 200%¢gitation omitted) Furthermorethere is generally eonsiderable
risk associated with calling edefendants to testify because if a withess does not hold up well on
crossexamination, jurors might draw unfavorable inferences against the party callintg hat.
489.

Here, David Turner pled guilty and signea written plea agreement admittings
involvement in a conspiracy withurner. Counsel’s strategic decision not to datvid Turner
was reasonable because David Turner would have faced a vigorous»aossation, and there
is a significant possibility thatewould not have held up well in lighf his plea agreement.hus,
the Court concludes that trial counsel was not ineffective for failing toDealid Turner as a
witness inTurner'scase

Turner further argues his trial counsel was ineffective for failing to réguesnkerton
instruction to clarify ceconspirator liability for the juryin Pinkerton 328 U.S. 640, the Supreme
Court ruled that a coonspirator may be held vicariously liablor the reasonably foreseeable
substantive offenses committed by otheicoaspirators in furtherance of the conspiracy. Turner
argues he was incarcerated in state prison during some of the relevant timengetiagdad no
knowledge of the acts of others committed prior to his release or during the conapatatid not
benefit from them. This argument is without merit. As discussed above in Sectidh, Id
conspiracy may exist even if the participants and their activities change oveaticheven if
many participants are unaware of, or uninvolved in, some of the transa@iang 651 F.3dat
840 In any eventthe Court has found that the jury was properly instructed eootspirator
liability . Ground Seven will be denied.

Ground Eight

12



In Ground Eght, Turnerassertshe was “erroneously classified as a recidivist offender
under 21 U.S.C8§ 841’s recidivist clause.” Turner argues that Congraagended to restrict the
recidivist provisions of the Controlled Substances Act, 21 U.S.C. 8@ti)gtrafficking crimes
under federal laywand that his sentence was improperly enhanced based on his Missouri state
convictions.

BecauseTurner failed to raise this claim during his trial or on direct appeal, it is
procedurally barred. Turner objected at sentencing, not to his classificatioreasligist for
purposes og 841, but rather to th8 851 notice on the groundkatthere was a clerical error
(Sentencing Tr., Doc. No. 1218 at 33). In fact, Turner stipulated at trial to the convictions used t
enhance his sentencgeeTurner, 781 F.3d at 34-95.“Section 2255 relief is not available to
correct errors which could have been raised at trial or on direct appeal, adsanirg ©f cause

and prejudice, United States v. Frad$6 U.S. 152, 16468 (1982), or showing that the alleged

errors were fundamental defects resulting in a complete miscarriage o juRamey v. Wited

States8 F.3d 1313 (8th Cirl993);United States v. Smiti843 F.2d 1148, 1149 (8th Cit988)°

Even if Turner’s claim was not procedurally barred, it would fail on the sn&eét e.q.,

Lopez v. Gonzales, 549 U.S. 47, 60 (2006) (“[A] state offense constitutes a ‘felony punishable

under the Controlled Substances Act” ... if it proscribes conduct punishable as a felenthand
federal law.”). Here, tdeast four of Turner’s priostatefelony drugconvictionsconstitutedrug
trafficking crimes under federal lawPossession of Cocaine with Intent to Sell (P2K 59)
Possession of Crack Cocaine with Intent to Sell (BRSR60) Delivery of Crack Cocaine (PS&

1 63); and Distribution of Cocaine Base (P&R 67).

5 To the extent Turner attempts to overcome the procedural default by claimmgdiedlly innocent, as
discussedhnfra, such attempt fails, as the égnce of his guilt was overwhelming.

13



Turneralso argues thaisprior convictions do not qualify as controlled substance offenses
under the Guidelines because Missouri defines “controlled substance” more hhaadfgderal

law. This argument is foreclosdyy Martinez v. Sessions, 893 F.3d 10&th(Cir. 2018),cert.

denied 139 S. Ct. 1198019), andBuenoMuela v. Sessions, 893 F.3d 108&(Cir. 2018) cert.

denied 139 S. Ct. 1198019). In those casee Eighth Circuiheld that the various controlled
substances listed within Missouri’s statytalefinition of “controlled substance” are separate
elements of Missouri drug offenses, and therefore that a Missouri drug offenseioargualifies
as a controlled substance offense as long as the defendant’s conviction was basdustanee
that is also a controlled substance under federal $®eMartinez 893 F.3d at 107 3; Bueno-
Muela 893 F.3d at 107 6. Turner’s convictions were based on either cocaine or cocaine base.
The distribution of both these controlled substances is prohibited under 21 U.S.C. § 841.

For these reason&round Eight will be denied.

GroundsNineand Ten

The nature of Turner’s supplemental grounds for relief is not entirely é&l#hough he
frames them as claims of actual innocefiegneris essentiallyarguingthat his sentence is invalid
because it was imposed without a finding of a “mixture or substance” as requiredguwier
(b)(1)(A)(iii). (Doc. Nos 301 at 5; Doc. No. 35 at 5). To the extent Turner is challenging the
sufficiency of theevidence to support his conviction, the Court agrees with the Government that
the clainsshould be deniedFirst, Turner did not appeal the sufficiency of the evidence as it related
to his charges antherefore the claims arg@rocedurally defaulted. Sewd,a review of the trial
transcript shows that ample evidence supplartaer’'sconvictions. There is no merit in this claim.

To the extent Turner is asserting claims of actual innocence, thoses elaionfail.In the

federal habeas conteXgctual inrocence” can refer to either a “gateway claim” or a “freestanding

14



claim.” SeeNash v. RusselB07 F.3d 892, 8989 (8th Cir. 2015). A gateway clailma means by

which a prisoner can obtain federal review of a procedurally defaulted ¢thiffo establish a
gateway claim of actual innocence,patitioner must satisfy a twpart test Id. First, ‘the
‘allegations of constitutional error must be suppontéth new reliable evidence not available at

trial.” 1d. at 899 (quoting Amrine v. Bowersox, 238 F.3d 1023, 1029 (8th Cir. 2001) (Sitimgp

v. Delo, 513 U.S. 298, 3278 (1995)).Second, the petitioner must shoivi$ more likely than
not that no reasonable juror would have convicted him in light of the new evidighdhe Eighth

Circuit hasfound that “evidence is new only if it was not available at trial and could not have been

discovered earlier through the exercise of due diligemarster vCassadyNo. 4:15CV225CAS-
SPM, 2018 WL 1215319, at *4 (E.D. Mo. Feb. 5, 2018) (quotingine, 238 F.3d at 1029).

As for a freestanding claim of actual innocendse Eighth Circuit has expressed
uncertainty as to whether a petitioner may assert swthira in a habeas petition, noting that
“[tlhe Supreme Court has not decided whether a persuasive demonstration binacitence
after trial would render unconstitutional a conviction and sentence that is othéreasef

constitutional error.’Dansbyv. Hobbs 766 F.3d 809, 816 (8th Ci2014) (citingHousev. Bell,

547 U.S.518, 554-55 (200%) However, the Eighth Circuit went on to explain that, if such a
freestanding actual innocence claim did exist, the threshold would be “extraoydmngtnil’ id. at

816 (quoting Herrera v. Collin§06 U.S. 390, 417 (1993)), and “would require ‘more convincing

proof’ than the ‘gateway’ standard that allows for consideration of otherwitaulel

constitutional claims upon a showing of actual innoceride(uotingHouse 547 U.S. at 555).
Turner has not alleged the facts necessary to establish actual innocence aitieteasy

claimor a freestanding claim of actual innocence, assuming the latter were recognizeaaplgrt

given the overwhelming evidenagainst him. Turner does not allege that he has discovered any

15



new evidence of his innocence, or that any of that evidence was not available fdriter, &
was stategbreviously there waoverwhelmingevidenceof Turnefs guilt in this caseTurner’s
supplemental grounds for relief will be denied.

On March 19, 2020rurner fileda reply to the Governmeatespons€Doc. No. 36which
theCourt has reviewed armbnsideredThe Court find urners replydoes nothangeany of his
claimsor the conclusiasmreached bZourt.

V.  Conclusion

Accordingly,

IT IS HEREBY ORDERED that Movant Donald Turner Jis Motion to Vacate, Set
Aside, or Correct Sentence pursuant to 28 U.S.C. 8§ A256DENIED as moot.

IT IS FURTHER ORDERED that Movant Donald Turner Jr.’'amendedMotion to
Vacate, Set Aside, or Correct Sentencespant to 28 U.S.C. 8255 [27]is DENIED, and his
claims ardDl1 SMISSED with prejudice. An Order of Dismissal will accompany this Memorandum
and Order.

IT ISFINALLY ORDERED thatbecausd&urnercannot make a substantial showing of
the denial of a@onstitutional right, the Court will not issue a certificate of appealabiigeCox

v. Norris 133 F.3d 565, 569 (8th Cir. 199¢¥rt. denied, 525 U.S. 834 (1998).

Dated this20th day of March, 2020.

N A. ROSS
ITED STATESDISTRICT JUDGE
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