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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
SOUTHEASTERN DIVISION

SONIA KUESSNER, )
Plaintiff, ;
VS. )) Case No. 1:17-CV-57-AGF
JUSTINWOOTEN, ))
Defendant. ;

MEMORANDUM AND ORDER

This matter is before the Court on Plaintiff Sonia Kuessner’'s Motion to Amend
Judgment, Reconsider, and Supplement MatEaats (ECF No. 44), filed pursuant to
Federal Rule of Civil Procedure 59(ePlaintiff asks the Court to reconsider its
December 26, 2018, Memoramd and Order (ECF No. #2wvhich grantd Defendant
Justin Wooten’s motion fsummary judgment on Plaifits 42 U.S.C. § 1983 action
challenging her arrest for drivgrwhile intoxicated (“DWI”) .

The Court held that, even if Defendantdad actual probableause for the arrest,

a reasonable officer looking at the entire legal landscape at the time of the arrest could

have interpreted the law as permitting the strrd hus, Defendant had arguable probable

! Plaintiff has also filed a Motion to Bplement Statement of Facts with Correct

Exhibit (ECF No. 54), in wich she states that she dvartently attached the wrong
exhibit as Exhibit 5 in suppbof her motion to amend, astie requests to supplement
the record with th correct exhibit. The @aot will grant this motion.
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cause and was entitled to quiad immunity. Upon careful consideration, the Court will
deny Plaintiff’'s motion taeconsider this holding.

Under Rule 59(e), a court may alteramnend a judgment upon a motion filed no
later than 28 days after entry of the judgmdfed. R. Civ. P. 59(e). Rule 59(e) gives the
court power to rectify its own mistak following entry of judgmentWhite v. N.H. Dep’t
of Emp’t Seg 455 U.S. 445, 450 (1982). Rule 59(e) motions are limited, however, to
correcting “manifest errors of law or facttorpresent newly diswered evidence.”

United States v. Metro. St. Louis Sewsst., 440 F.3d 930, 933 (8t@ir. 2006). District
courts have broad discretiondetermining whether to gnt a Rule 59(e) motiond.

In her motion, Plaintiff argues that t@®urt improperly toolas true Defendant’s
statement of fact in support of his motimm summary judgment that Defendant smelled
alcohol on Plaintiff's breath. Rintiff contends that she disputed this fact, and in support
of her denial, she cited the depositiortitaseny of another officer, Toby Haynes, who
encountered Plaintiff as a passenger atfadistop hours prior to her arrest, and who
stated that he did not smell alcohol on PlaintECF Nos. 35 at 10 & 35-1 at 2. Plaintiff
admitted that, in her own deposition, shetifeed that she did not know whether her
breath smelled of alcohol at the time of the arestagreed that, in light of the fact that
she had a couple of drinks that night, it Wasssible” that she did smell of alcohol. ECF
Nos. 35 at 10 & 36-6 at 3.

Plaintiff also seeks to offer new eviden pursuant to Federal Rule of Civil

Procedure 56(e)(1), which she contends liggls Defendant’s lack of credibility.



Specifically, Plaintiff seeks to offer apiasition taken of Defendant on December 5,
2018, in a different case. The other case 1983 action brougby Mitch Wood, the
driver of the car in which Plaintiff waspmssenger during the traffic stop hours before
her arrest, and the individual whom Ptéinvas coming to pickup from the Scott
County Sheriff's Office when she was ated by Defendant. In the deposition,
Defendant asserted his Fifth &mdment right not to incrimate himself in response to
guestioning regarding whether he forgedsigmature of Officer Haynes in a probable
cause affidavit in connecin with Wood's arrest.

Plaintiff further notes that other evidenaferecord in this case has demonstrated
Defendant’s lack of credibility. Spéizally, Plaintiff points to several
misrepresentations that Defentlallegedly made in an “A@hol Influence Report” that
he completed when he arrestédintiff. These misreprestations include Defendant’s
statements that he observed Plaintiff opagpé vehicle when hedinot; that the smell
of alcohol on Plaintiff was “moderate” whée later admitted that it was only “faint”;
and that he performed severallfi sobriety tests prior tar@st when he did not perform
these tests until after makingethrrest. Finally, Plaintiff notes that it was known to
Defendant at the time of Plaintiff's arrest that “the thear®hof Scott County, Missouri
was having an affair with Mr. Wood'’s then estranged wife” (ECF No. 45 at 4),
suggesting an improper motive for Wood's and Plaintiff's asreBiaintiff argues that
this evidence casts substantial doubt on Dad@t’s credibility withrespect to the facts

Defendant claims to have obsedvprior to Plaintiff's arrest.



In response, Defendant argues that athef“new evidence” presented by Plaintiff
was known to Plaintiff prior to the entry pfdgment and could have been presented at
that time. Defendant furthergares that the evidence is leeant and should not affect
the Court’s finding that Defendant hadedst arguable probabtause based on the
undisputed facts in the sumary judgment record.

As the Court previously held, Plaintifftdaim presents a close question, and the
Court expresses no opinion as to whether badat had actual probable cause. But the
lack of relevant caselaw finding no probalhuse under similar circumstances continues
to convince the Court that Plaintiff has migmonstrated the violation of a clearly
established constitutional right so as to def@efendant’s claim of qualified immunity.
See District of Columbia v. Wesi®88 S.Ct. 577, 590 (2018)torgan v. RobinsgrNo.
17-1002, slip op. at 4 (8th Cir. Mar. 29,18) (en banc). Plaiiff's new evidence
attacking Defendant’s credibility does rabtange the analysis because the Court
considered only undisputed facts in deciding #rguable probable cause existed, and, in
light of the existence of arguable probatdeise, any ulterior motive on the part of
Defendant is irrelevantSee Peterson v. Kopp54 F.3d 594, 59@th Cir. 2014).

The only dispute of fact that Plaintiibw relies on is whether Defendant smelled
alcohol on Plaintiff prior to the arrest. Beven assuming that Defendant did not smell

alcohol on Plaintiff, the lack of relevant caselaméiing a Fourth Amendment violation

2 In its Memorandum and Order grantidgfendant qualified immunity, the Court

assumed that any smell of alcohol on Ri#fiwas “faint.” ECF No. 42 at 9.
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under similar circumstances continues to @oce the Court that Defendant is entitled to
gualified immunity. See Weshy138 S.Ct. at 590.

It remains undisputed that, immediatbfore her arrest, Plaintiff admitted to
having had a “couple of drinkén response to questioninggarding her sobriety, her
eyes were bloodshot, and she refused to dgiesliminary breath test (“PBT”). Other
federal courts have held that a suspect’siant that he “had ormeer three hours ago”
provided a police officer with at least arguabéasonable suspicion to request to conduct
field sobriety testsyondrak v. City of Las CruceS35 F.3d 1198, 1207 (10th Cir. 2008),
and that such suspicion develops into prédabuse by a suspect’s refusal thereafter to
submit to a PBTMiller v. Harget 458 F.3d 1251, 1260 (11th Cir. 20063¢ also
Wilder v. Turney 490 F.3d 810, 815 (10th Cir. 200B)t see Kent v. Kat312 F.3d 568,
570-71, 576-77 (2d Cir. 2002)enying qualified immunity for DWI arrest based on
factual disputes, where the suspect refusedki® a sobriety test, but the only undisputed
indicia of intoxication relied upon by the afér were the suspect’s red eyes, explained
by the suspect to the officer to be dug¢he suspect recenthurning brush on his
property for several days, and a sarcastitegtent by the suspect that he had not drank
“very much” alcohol after having initially denied drinking any alcohol).

On this record, the Court still concludést, although the epstion is difficult,
existing precedent does not pldahe lawfulness of Plaintiff's aest “beyond debate,” as
required to “clearly establish” the constitutional violation hesee Weshy.38 S. Ct. at

590;Morgan, slip op. at 4. Thus, the Courtdli@es to alter or amend its judgment



granting Defendant qualified immunity.

CONCLUSION

For the reasons stated above,

IT ISHEREBY ORDERED that Motion to Supplenm Statement of Facts
with Correct Exhibit iGRANTED. ECF No. 54.

IT ISFURTHER ORDERED that Plaintiff Motion to Amend Judgment,

Reconsider, and Supplemevaterial Facts IDENIED. ECF No. 44.

AUDREY G. FLEISSIG \_}
UNITED STATES DISTRICT JUDGE

Dated this 3rd day of April, 2019.



