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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
SOUTHERN DIVISION

CHRISTOPHER GERALD SMITH

Plaintiff(s),

)
)
)
)
VS. ) Case N01:17cv-00117SRC
)
BOB HOLDER, et al. )

)

)

Defendant(s)

MEMORANDUM AND ORDER

This matter comes before the Courtldefendants Ashley Grisham and Dr. Charles
Pewitt's Motion for Summary Judgment [126] and Defendants Bob Holder, Nicole Green,
Jimmie Smith, and Dunklin County’s Motion for Summary Judgment [129]. The Court grants
the motions. The Court dismisses all claims, with prejudice.

l. BACKGROUND

On July 24, 201,7Plaintiff Christopher Gerald Smith filed a complamthis Court
under 42 U.S.C. § 1983 alleging Defendants Bob Holder, Nicole Green, Ashley Grisham, Dr.
Pewitt, and the Dunklin County Justice Center violated his constitutional rights undst,the
8th, and 14th Amendments of the U.S. Constitution and his rights under the Americans with
Disabilities Act (“ADA”) and Rehabilitation Act (“RA”) The Court appointegro bonocounsel
for Smithon December 4, 201%mithalso filed two other complaints in this district against the
same defendantalong with Jimmie Smithyith similar legal and factual issué3ee Smith v.
Green No. 1:17CVvV00144 JMBSmith v. Greenl:17CV00154 CAS. The Court consolidated the
three cases.

The Court liberally construes Smith’s complaititsnclude the following claims:
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(1) Holder, Dr. Pewitt, Grisham and Gregenied Smith a specific type of insulin
to treat his diabetes;

(2) Holder, Grisham, and Green retaliated against Smith for filiggevance by
placing him on medical watch and telling jail staff not to answer the emergalhcy c
button if Smithpressed it;

(3) Holder and Dunklin Countiailedto placeemergency call buttons in individual
cells;

(4) Holder andDunklin Countyfailedto create sicicall procedures;

(5) Grisham and Greeplaceda wooden board over the window of his cell to
prevent him communicating with jail staff and other inmates;

(6) Grisham, Gren, and Holder tampered, or allowed other inmates to tamper, with
Smith’s food,

(7) Holder, Dr. Pewitt, Grisham, and Green denied Smith medical treatmerd for h
infected finger;

(8) Grisham, Green, and Holder refused to provide Smith with a proper diabeti
diet;

(9) Holder and Dunklin County instructed jail staff to refuse to respond to call
buttons;

(10) medical malpractice, medical negligence, and breach of duty against Green;
(11) intentional infliction of emotional distress against Green,;

(12) Holder,Green, Jailer Smith, and Dunklin County retaliated against Smith by
turning off water to handicapped showers;

(13) Holder, Green, and Jailer Smith mddim in administrative segregation
without due process of law;

(14) Holder, Green, Smith, and DunkliCountyviolated the Americans with
Disabilities Act and the Rehabilitation Act by refusing to turn the water on in
handicapped showers;

(15) Holder, Grisham, Green, Dr. Pewitt, and Jailer Smith retaliated against Smith
for filing grievances by refusing to move Smith back to general population.

Erickson v. Parduss51 U.S. 89, 94 (2007) (“A document filpcb seis to be liberally

construed, . . . and@o secomplaint, however inartfully pleaded, must be held to less stringent



standards than formal pleadings drafted by lawyer&hhith brings each of these claims against
each defendant ihis/her individual and official capacities.

A. Undisputed Material Facts

1. Medical Care

The Dunklin County Adult Detention Center (“the Jail”) booked Smith in on June 27,
2017. The Jail housed Smith for the U.S. Marshals Service (“USI88iith was released from
the Jail and transferred into the custody ofWlsMS on August 13, 2018 he USNS sets
requirements and procedures that the Jail must follow with regards to inmatbe theil is
housing for the USMSJnless there is a medical emergency, the USMS requires the Jail to
obtain approval from it before the Jail can transport an inmate to an outside meakadér for
medical treatmentSheriff Holder is responsible for the general operation of the Jail and Jail
AdministratorGreenis responsible for managing the dayday operations and administration of
the Jail and its records. iléa Smith was the lead supervisor at the time Smith was in the Jail.

In 2007, Dunklin County entered into a contract with Advanced Correctional Healthcare
Inc. (“Advanced”) for it to provide health care services to inmates at the dahnged has
provided health care services to the inmates at the Jail since the contract was e@@&d in
Pursuant to the contract, Advance provides an on-site nurse to be at the Jail for 30 hours eac
weekandprovides a physician at the Jail once a wékkse Grifamhas been the primary on-
site nurse assigned to the Jail since 2013. Dr. Pewitt has been the primaraplassaned to
the Jail since 2012. Dr. Pewitt goes to the Jail every Tuesday night. Dunklin County doag not
Dr. Pewitt orNurse Grishandlirectly for their services.

Smith has had diabetes mellitus (Type 1) since he was approximatelpr20oje&. Smith

has taken a variety of insulin types since the time of his diagnosis. At thedimas booked



into the Jail, Smith received 70/30 insulivice a day: Nurse Grishansaw Smith on the day he
was booked into the Jail. She noted his blood sugar reading was “high” and notified Dg. Pewitt
who saw Smith that same evening. Dr. Pewitt prescribed Smith 10 units of 70/30 insdia tw
day. Smithbegan receiving the prescribed insulin on June 28, 2017. His insulin was adjusted on
the same date and he began receiving the adjdesaof insulin that day. On June 29, 3rsit

insulin dose was again adjusted and he began receiving the adjusted dose in the morning on June
30. On this same date, Smith’s insulin doses again adjusted and he began receiving the
adjusted dose in the evening of that date. Dr. Pewitt ordered Smith’s blood sugar e check
every two hours and to remain near the nurse until further notice. He also ordettetbSrave

no snacks and receive a diabetic meal tfelye medical records contairghucose log and

medication administration record which indicate that Smith’s glucose levelheaked multiple
times per day and heas administered medication.

On July 3, Smith’s insulin dose was again adjusted and he began receiving the adjusted
dose on July 4. On July 6, Smith completed a Sick Call Request form about his right hand.
Nurse Grishansaw Smith on that date and the medical record indicates Smith hit a door with his
fist. Smith’s hand waalmost three times its normal size and infectddrse Grishantelieved
Smith should be sent to the emergency room for further evaluation of his hand. A Prisoner
Medical Request form was submitted to the USMS to request approval to transpbrtdSamit
outside medical provider for medical treatment for his hihd. USMS approved this request.

On July 10, Smith was transported to Twin Rivers Regional Medical Center for inedica

1 At the time Defendants filed their motions for summary judgmeat; thd not attach an affidavit authenticating
the medical records submitted in support of their motions. An affidasisimce been submitted permitting the
Court to rely on the affidavits in analyzing the motions for summarymht.
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treatment of his hand. Twin Rivers diagnosed Smith with cellulitis in his right fifigen.
Rivers prescribed 500 mg. of Amoxicillin twiceday for ten days.
Smith began receiving Amoxicillin at the Jail on July 11. The Jail dispensed Smith
Amoxicillin until July 17. On that date, a medical staff member at the Jail exal@méls
right hand again. The medical staff discontinued the Amoxicillin and instead,ipesscr
Bactrim. Smith began receiving Bactrim on July 17. On July 19, a medical stafben at the
Jail examined Smith right hand again. The medical staff also adjusted his insulin. The medical
record for Smith’s medicaxamination on this date states “ok to move to gen. pop.” Smith
began receiving the adjusted dose of insulin on July 20.
On July 26, Smith’'s medical records, under “Practitioner’s ordstatés“Just take
away all Sweets None at all.” On July 27, thedinal staff again adjusted Smith’s insulin. He
began receiving this dose on July 28. On August 8, medical staff examined SmitBaalt the
Medical records state Smith’s diabetes is controlled while under observation amovi® ack
to holding cell to keep under close monitoring of meds & diet.” On August 15, meditaltsta
the Jail examined Smith and discontinued his prior insulin. They prescribed Smith 38f units
Lantus insulin instead. The Jail dispensed Smith Lantus insulin starting Aug@st AGgust
22, medical staff at the Jail examined Smith and adjustetbkées of Lantus insulin. He began
receiving this adjustedose on August 23. The staff also ordered an “Orthopedic Consult.” The
Jail submitted &risonerMedicalRequest form to the USMS to request approval to transport
Smith for an orthopedic consult, which the USMS approved. An orthopedic doctor saw Smith.
On August 29, medical staff at the Jail adjusted Smith’s Lantus insulin and he began
receiving the adjustediose on August 3@mith began receivingnother adjusted dose on

September 6. On September 12, medical staff at the Jail examined Smith. Hizl mesdirds



state his blood sugar was poorly controlled and he did much better when taking the 70/30 insulin.
The medical staff discomued the Lantus insulin and placed Smith back on the 70/30 insulin.
Smith began receiving the 70/30 insulin on September 12.

On September 1Burse Grishanordered Smith be placed back in medical observation.
On September 26, medical staff at the Jaiherad Smith and adjusted his insulin. He began
receiving thisdose on September 27. This occurred again on October 3, and he began receiving
the adjusted dose on October 4. His medical records for this examination state toknttore
gen. pop.” On Octddr 10, medical staff at the Jail examined Smith and adjustetbéeof
insulin which he began receiving on October 11. His medical records for this examstate
“he was in isolation & diet was monitored & he was doing fine — When he is returned to g
population, he often eats whatever he wants & BS go high.”

On October 17, medical staff adjusted the dose of Smith’s insulin which he began
receiving on October 18Smith refused his insulin on October 18 and 19. On October 24,
medical staff orderednad’Endocrinologist Consult” for Smith. The Jail submittedrisdher
MedicalRequest form to the USMS to request approval to transport Smith to an endocrinologist;
the USMS approved the request. On November 14, Smith saw Dr. Shaun Ross, an
endocrinologist. Dr. Ross changed Smith’s insulin to Novolog 15 units before mealsransl La
50 units before bedtime. On November 15, the Jail began dispensing Novolog insulin to Smith
and on November 16, it began dispensing Lantus insulin to Smith.

On November 15, Smith’s blood sugar was high and he was taken to the emergency room
at Twin Rivers Regional Medical Center. Twin Rivers discharged him the samdwag
Grishamordered Smith moved back to the medical observation cell. On Novemiéur22,

Grishamreceivedclarification from Dr. Ross’s office regarding Smith’s insulin and Smith bega



receiving adjusted doses of Lantus and Novolog insulin on the same date. On December 5,

medical staff examined Smitnd his medical records on this date state “ok to return to gen

pop.

Since December 5, Smith has not returned to the medical observation cell. Smiisbelie
he has received adequatsulin and diabetic medical treatment at the Jail since Dr. $tvgs
him. The Jail has sick call procedures, as Smith agr8bsriff Holder was not responsible for
reviewing the sick call request forms submitted by inmates at the Jail and he didiew any
sick call request forms submitted by Smith.

2. Dr. PewittandNurse Grisham

AshleyGrishamis a licensed practical nuraad Dr. Pewitt is a medical doctor licensed
to practice medicine. Both Nurse Grishamd Dr. Pewitt provide care to inmates through their
employment with Advanak

Dr. Pewitt considers Type 1 and Type Il diabetes a serious medical con@tioBRewitt
believes Smith’s Type | diabetes was stable if Smith was put in a controlledrenent where
his food intake and medications could be monitored. Dr. Pewitt also believes Smith’s blood
sugar was better controlled when Smith stayed in an isolation cell. Dr. Beesthot know how
many times he authorized Smith to be placed in medical observation. Staffait treeded Dr.
Pewitt’s authorization to place an individual in the medical isolation cell.

Smith alerted Dr. Pewitt he i@ history of liver disease yet Dr. Pewitt signed off on
Smith receiving two medications that included warnings not to be prescribed togaitbént
severe liver disease. Dr. Pewitt testified he signs medical forms withoutdaatkthem. Dr.
Pewitt sent Smith to see Dr. Rdsscause of personal reasons; Smith was not compliant and

would not work with the Jdg8 medical officials.



3. Food Service

Dunklin County contracts with Tiger Correctional Services (“TCS”) to provid@eons
meal preparation services and commissary items for inmates at the Jail. @8gtbese
services at the Jail when Smith was housed there. TCS provides all of the food, feaaiitay
utensils that are used to prepare and serve meals at the Jail. TCS assigdwituals to
prepare meals served to inmateanklin County does not pay, compensate, or employ the two
individuals who prepare the meals. Four inmates assist the two TCS workers imgrapdr
serving the meals. TCS has a nutritionist that determines the menu for eaghepased and
served to inmates. TCS has a diabetic food menu that it serves to inmates wittsdiabet

Plaintiff did not receive a diabetic meal the first one to two weeks after his| atrivee
Jail on June 27. Since then, he has continugeskived a diabetic food traysmith alerted Jail
officials he required diabetic meals but was not receiving th&sma diabetic, Smith is limited
on what and how much he may eat. Smith does not have any knowledge or information that
anyone at the Jail specifically ordered or instructed anyone not to gitle &diabetic food tray.
Smith does not have any knowledge that Sheriff Holder or Jail Administrator Grexeordered
or instructed someone not to give Smith all of the food that should be on Smith’s diabetic food
tray.

4. Dunklin County Sheriff Office’s Correctional Officers’ Manual

Section 113(l1)(6) of the Manual for Corrections Officers of the Dunklin Countyif8se
Office (“the Manual”) states “inmates cannot be denied medical or dental care.” Section
118(IIN(9) states “medical and dental treatment is available when ne&dion 117(11)(4)

states “inmates with proof of speciaéttiry needs will be provided with those needs.”



5. Housing Pods and Jail Cells

The Jail has nine separate housing pods labeled alphabetically Pod A to Pod I. Each of
the nine housing pods have cells located adjacent to a large dayroom where inmate®oa
recreational activities. There are nine cells adjacent to the booking area at treclaivith a
sink, toilet, and bed. There is one medical observation cell adjacent to the meditabéixa
room. Inside is a sink, toilet, and bed. The medical examination room has a shower.

Smith was housed in the medical observation cell, the booking cells, and the general
population cells in Pods H, I, and E. He was moved to the medical isolation cell and booking
cells on multiple occasionsSmith was hel in medical isolation from July 28, 2017, until
September 2017. Smith has no information or knowledge that Sheriff Holder or Jail
Administrator Green ever instructed or ordered Smith to be placed in or tradsfethe
medical observation cell.

Smithwas denied recreation time on multiple occasions. He testified it is stressfyl bein
in jail and being denied recreation time for multiple days at a time. Smith does nohfiave a
information or knowledge that Sheriff Holder ever ordered or instructed anyone Hotto a
Smith recreation time or access to recreation time while at the Jail.

6. Boarded Window

Smith has no idea who placed the board in the window of the medical observation cell.
When some officers removed the board covering the window, Jail supervisors would come by
and put the board back up. Smith has no information or knowledge that Sheriff older ever
ordered or instructed anyone to put a board in the window of the medseazation cell. Jail
Administrator Green did not place a wooden board over the window and never instructed or

ordered anyone to do so.



7. Call Buttons

A call button is an intercom that allows an individual to call the girking in the Jail
control room to speak with them. The Dunklin County Sheriff's Office has a policylthat a
jailers working in the control room of the Jail must answer a call button whepréssed by an
inmate. The jailers must follow the policies of the Sheriff's Officeluding this policy to
answer a call button when it is pressed. Each of the nine booking cells has ama)ldsuttoes
the medical observation cell and the dayroom in each of the housinglpdosdual cells in
general population do not have call buttons.

When held in general population cells, Smith did not have access to a call button from
10:00 P.M. to 5:30 A.M. Smith’s cellmate had multiple seizures. Smith could not use a call
button for help while his roommate had a seizure until he gained access to the but@ds at 5:
AM.

When Smith pressed the call buttons for aid, Jail officials failed to answer onlenultip
occasions. Smith never heard Sheriff Holder, Jail Administrator Green|eyrSith order
anyone not to answer the call buttons. Smith does not have any information or knowledge that
Sheriff Holder, Jail Administrator Green, or Jailer Smith instructed or atdargone not to
answer any call buttons.

8. Handicap Accessible Shower Stalls

Each of the nine housing pods has one hapdicaessible shower. Each handicap
accessible shower stall has a steel bench to sit on and two steel grab bars ds.themnasts
may use the handicap accessible shower without specifically asking pennfiem a jailer.

Every shower in the housing pods, including the handicap accessible showers, should have a

shower curtain.
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Smith never asked Sheriff Holder, Jail Administrator Green, or Jailer Smidltéess to
the handicapped shower stalls. Smith fell in the shower one time resulting in a buragheachi
He stated these injuries were “nothing significant.” He did not submit a dickegaest for these
injuries.

Smith alleges he needs to use the handicap shower because he gets off balancessometim
and has neuropathy in his feet and le§mith got dizzy while at the Jail many times; when it
occurred, he would inform the officer working aNdrse Grisham Smith had access to a
handicap shower in the medical observation unit. He saw someone use the handicap alhower st
in H pod and it had a curtain and worked properly.

I. STANDARD

A court shall grant a motion for summary judgment only if the moving party shows
“there is no genuine dispute as to any material fact and that the movant is enttjeddment
as a matter of law.” Fed. R. CiR. 56(a)seeCelotex Corp. v. Catretd77 U.S. 317, 322 (1986).
By definition, material facts “might affect the outcome of the suit under thegjogdaw,” and
a genuine dispute of material fact is one “such that a reasonable jury etomida verdict for
the nonmoving party.Anderson v. Liberty Lobby, Inet77 U.S. 242, 248 (1986). If the non-
moving party has failed to “make a showing sufficient to establish thieegesof an element
essential to that party’s case, . . . there can be ‘no genuine issue as to ay faetiesince a
complete failure of proof concerning an essential element of thenoemg party’s case
necessarily renders all other facts immateri@elotex 477 U.S. at 322-23.

The moving party bears the initial burden of proof in establishing “theermtence of
any genuine issue of fathat is material to a judgment in his favaCity of Mt. Pleasant, lowa

v. Associated Elec. Gap., Inc, 838 F.2d 268, 273 (8th Cir. 1988). If the moving party meets
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this initial burden, the non-moving party must then set forth affirmative evidencpaaific
facts demonstrating a genuine dispute on the specific i8aderson477 U.S. at 250. When the
burden shifts, the non-moving party may not rest on the allegations in its pleadings, but, by
affidavit and other evidence, must set forth specific facts showing a genuine dismaterial
fact exists. Fed. R. Civ. P. 56(c)(Btone Motor Co. v. Gen. Motors Cqr@93 F.3d 456, 465
(8th Cir. 2002). The non-moving party must demonstrate sufficient favorable evidenceuilda
enable a jury to retara verdict for itAnderson477 U.S. at 249. “If the non-moving party fails
to produce such evidence, summary judgment is proPésdn v. Pennzoil Cp943 F.2d 881,
883 (8th Cir. 1991).

In ruling on a motion for summary judgment, the Court may not “weigh the evidence in
the summary judgment record, decide credibility questions, or determine the tamthfattual
issue.”Kampouris v. St. Louis Symphony $8&0 F.3d 845, 847 (8th Cir. 2000). The Court
instead “perform[s] only a gatekeeper functardetermining whether there is evidence in the
summary judgment record generating a genuine issue of material fact fonteath essential
element of a claim.Id. The Court must view the facts and all reasonable inferences in the light
most favorable to the nonmoving pameed v. City of St. Charles61 F.3d 788, 790 (8th Cir.
2009).

II. DISCUSSION

As outlined in Section Smith asserts8ldifferent claims against the various defendants
in this matterthat remain pendingThese claims includdl@gations of inadequate medical care,
retaliation for filing grievances, failure to place emergency call buttooslis, failure to provide

accommodations for Smith’s disability, and several state law cledDdaendants raise several
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arguments in support of summary judgment, which the Court does not list due to the length of
the arguments.

A. Smith’s Status as Pretrial Detainee and Prisoner

From June 27, 2017, until March 12, 2018, when Smith pled guilty to a federal offense,
the USMS held Smith ithe Jail as a pretrial detainee. After his plea of guilty on March 12,
2018, Smith was a convicted prisoner. Smith’s changeainsfrom a pretrial detainet a
prisoner does not affect the Court’s analydibis claims The Eighth Amendment imposes
duties on prison officials with regards to inmat&hristian v. Wagner623 F.3d 608, 612 (8th
Cir. 2010). But it does not apply to pretrial detainegsteadthe Due Process Clause of the
Fourteenth Amendment imposes similar duties on jailers afros.ld. at 613. ‘{U]nder the
Fourteenth Amendment, pretrial detainees are entitleat teast as great protectiaas that
afforded convicted prisoners under the Eighth Amendniefttbw v. Montgomery403 F.3d
598, 601 (8th Cir. 2005) (quotirgity of Revere v. Mass. Gen. Hqf63 U.S. 239, 244 (1983)).
Therefore, the Court’s analysis regarding the constitutional duties ichpgdbe Eighth
Amendment equally applies to Smith’s time as a pretrial detainee under thechtur
Amendnent.

B. Municipal Liability Claims

Section 1983 of Title 42 allows individuals to bring causes of action for violations of the
U.S. Constitution. The section states:

Every person who, under color of any statute, ordinance, regulation, custom, or

usage, of any State or Territory or the District of Columbia, subjectausesdo

be subjected, any citizen of the United States or other person within the jiorsdict

thereof to the deprivation of any rights, privileges, or immunities securdaeby

Constitution and laws, shall be liable to the party injured in an action at law, suit in
equity, or other proper proceeding for redress . . .
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42 U.S.C. § 1983. A municipality can be sued under § 1983 for an officer’s misconduct where
the misconduct is allegl to have implemented or executed a policy, ordinance, regulation,
decision, or custom of the municipalitionell v. Dep’t of Soc. Sery€36 U.S. 658, 690
(1978). A municipality cannot be held liable under § 1983 m@spondeat superiaheory. Id.
at 691. When a plaintiff sues an officer in his/her official capacity, it ‘igéiyaepresent|[s]
only another way of pleading an action against an entity of which an officer gean’a
Kentucky v. Grahamt73 U.S. 159, 165 (1985). “[A]n officialgpacity suit is, in all respects
other than name, to be treated as a suit against the emtityat 166. The Court analyzes
Smith’s claims against individual defendants in their official capacities as claamsaB@unklin
County.

C. Inadequate Medical Care— Diabetes

Smith asserts several claims agaBiseriff Holder, Nurse Grisham, Dr. Pewitt, Jall
Administrator Green, and Dunklin Courdifeging he received inadequate medical dardis
diabetes in violation of the Eighth and Fourteenth Amendments to the U.S. Constitution.
Specifically, Smith allegeSheriff Holder Dr. Pewitt,Nurse GrishamandJail Administrator
Greendenied Smith adequate medical care by providing him with generic insulin tiadner
Humalog or Lantus insulin, arfte allegeghey failed to provide him with a proper diabetic diet
at times

The Eighth Amendment requires prison officials to provide inmates with medieal ¢
Laughlin v. Schrirp430 F.3d 927, 928 (8th Cir. 2005). “[Ehperateindifference to serious
medical needs of prisoners constitutes the unnecessary and wanton infliction of paibguos
by the Eighth Amendment.Estelle v. Gamblet29 U.S. 97, 104 (1976) (internal citations and

guotations omitted) Claims of medical mdpractice or negligence in diagnosing or treating a
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medical condition do not state a valid claim for inadequate medical treatment in violatwen of
Eighth Amendmentld. at 106. To establish a claim, a prisoner must show he “suffered
objectively serious medical needs” and that the defendants “actually knewdsliberately
disregarded those needJulany v. Carnahanl32 F.3d 1234, 1239 (8th Cir. 1997). “[P]rison
guards who intentionally deny or delay access to medical care or intelytiotafere with
prescribed treatment @r prison doctors who fail to respond to a prisoner’s serious medical
needs” demonstrate deliberate indifferentzke. “Deliberate indifference is akin to criminal
recklessness.Popoalii v. Corr. Med. Servs512 F.3d 488, 499 (8th Cir. 2008)lailers bear
only the responsibility to identify medical needs that are so obvious that evereestaywould
easily recognize the necessity for a doctor’s attentiderikins v. Cty. of Hennepi®57 F.3d
628, 633 (8th Cir. 2009)nternal quotations omitted)

“Prisoners do not have a constitutional right to a particular type of tre@tnemg v.

Nix, 86 F.3d 761, 765 (8th Cir. 1996). “Nothing in the Eighth Amendment prevents prison
doctors from exercising their indepenteredical judgment.”ld. “[T]he prisoner must show
more than negligence, moegenthan gross negligence, and mere disagreement with treatment
decisions does not rise to the level of a constitutional violatiBofoalii, 512 F.3dat 499.

The undisputed evidence in this case establishes that Smith did not receive inadequate
medical cardor his diabetes. Over the courseapproximately five monthdyurse Grisham
examinedSmith Dr. PewittexaminedSmith, and he was taken to an endocrinologist, Dr. Ross,
outside the jail for examination, as well as a hospitate. Medical professionals adjusted his
insulin approximately 17imes, after each adjustment, thal provided the adjusted dose of
insulin with 24 hours. No defendant waaliberatelyindifferent to Smith’s serious medical

needs as to his diabetes.
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Although Smith complains he did not receive the specific type of insulin he redjueste
this doesestablish a constitutional violatidrecause a prisoner has no right to a particular and
requested course of treatmeulany, 132 F.3d at 123%ee also Long86 F.3d at 765
(“Prisoners do not have a constitutional right to any particular type of trefjnelrhe record
establishes that Dr. Pewilurse Grishamand Dr. Ross changed the type of insulin Smith
received based on the effectiveness of the insulin on lowering Smith’s blood sugarioAs
times, the medical professionals prescribed Smith 70/30, Lantus, and Novolog iSsuith.
cites no facts indicatingny defendant wadeliberately indifferent to his diabetes or that he was
refused medical treatment foishdiabetes. He simply disagrees with the course of treatment
provided to him, but that does not create a sufficient basis for an Eighth Amendment violation.
See Martin v. Sargent80 F.2d 1334, 1339 (8th Cir. 1988hding that adisagreement with
medcal treatment does not constitute a constitutional violats®®;also Kayser v. Caspatié
F.3d 280, 281 (8th Cir. 1994) (same).

Smith also asserts Defendants were deliberately indifferent to his sewalisal need by
denying him diabetic meal trayd he undisputed facts show that Smith did not receive diabetic
meal trays for the first one to two weeks afterarrivedat the Jail. Since then, he has
continuously received a diabetic meal tray. When an inmate alleges a delegioal
treatment;'the objective seriousness of the deprivation should [] be measured by refeyehe
effect of delay in treatment.Laughlin 430 F.3cat 929(internal quotations omitted)To
establish this effect, the inmate must place verifying medical evidetice record to establish
the detrimental effect of delay in medical treatmemdl.” Smith has not placed any evidence in

the record establishing that his delay in receiving diabetic mealitaalya detrimental effect on
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him. Additionally, while he did ot receive a diabetic meal tray upon entering the Jail, he was
immediately seen by Dr. Pewitt on June 27th and prescribed insuteat his diabetes

Viewing the facts and all reasonable inferences in a light most favorahieitty, e
Court concluesno defendantiolated Smith’s constitutional rightbecause they were not
deliberately indifferent to his serious medical nefed$is diabetes.The Court grants summary
judgment in favor of Defendants on these claims and disntisses

D. Inadequate Medical Care— Right Hand

Smith also asserts a claim for inadequate medical care in violation of the Eighth an
Fourteenth Amendmentsr an injury he endured to his right haawd an alleged failure by Jalil
officials to create sick call procedureshe undisputed facts show that on July 6th, Smith
completed a Sick Call Request Form and he was seen by Nurse Goisliiaat date. Smith hit
a door with his fist.Nurse Grishanielieved he should be sent to the emergency room and a
requesform for transport was submitted to and approved by the USMS. On July 10th, Smith
was transported to the Twin Rivers Regional Medical Center vehedoetor diagnosed himith
cellulitis in his right finger.The doctor prescribefimoxicillin to be taken twice a day for ten
days. SmithreceivedAmoxicillin on July 11thto July 17th. Medical staff at the Jarkexamined
his handat that time and prescribédm Bactrim, which he began receiving on July 17th. On
July 19th, medical staff again examined his hand. On August 23rd, medical staff amlered
orthopedic consult which was approved by the USMS. An orthopedic doctor saw Smith for his
hand. Smith also admitted that the Jail had sick call procedureswying the facts and all
reasonable inferences in a light most favorable to Smith, the Court concludes nordefenda

violated Smith’s constitutional rights because they were not deliberately redifte his serious
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medical needfor his handand the Jail had created sick call proceduidse Court grants
summary judgment in favor of Defendantsthese claims and dismisses them.

E. Retaliation

Smith assertSheriff Holder, Nurse Grisham, Jail Administrator Green, Jailer Smith, and
Dunklin Countyretaliated against him in violation of the First Amendment for filing grievances
regarding his allged inadequate medical care by transferring him to a medical observation cell,
not answering call buttons when pressed by Smith, placing a wooden board over the window of
his cell, placing him on lockdown all day, refusing him recreation time, turningatér to the
showers, and tampering with his food.

To establish a retaliation claim, Smith must show “(1) he engaged in a pdctetiaty,

(2) the government official took adverse action against him that would chill a persahnairg
firmness fromcontinuing in the activity, and (3) the adverse action was motivated at least in part
by the exercise of the protected activityRevels v. Vincen382 F.3d 870, 876 (8th Cir. 2004).

“The right to be free from retaliation for availing one’s self ofphieon grievance process has
been clearly established in this circuit for more than twenty ye&aritiago v. Blair 707 F.3d

984, 991 (8th Cir. 2013).

The record contains no evidence thay defendantetaliated against Smith. He has
provided no evidence to establish thatfendant ever placed Smith on lockdown or tampered
with his food. While there is evidence Smith missed some recreation time, call bugtensotv
answered, and a board was placed over the window of his cell, Smith presentienoesthese
defendants ever ordered anyone to deny Smith his recreation time, not arisknetares, or
place a board over the window of his cell, much lesstlteste defendants ordered these actions

in retaliation for Smith using the prison grievamrecess.
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The record makes clear that Dr. Pewitt &hadse Grishanmoved Smith to the medical
observation cell multiple times because of issues Smith had in controlling his diabéias
retaliation for Smith filing prison grievancésBecause Smith’s blood sugar would increase
when in general population, Dr. Pewitt ordered Snaiftertherecommendation dflurse
Grisham be placed in the medical observation cell. When Smith’s blood sugar was under
control, Smith was moved back to general population. In a retaliatory transfieratainmate
must show the transfer would not have occurred but for an unconstitutional, retaliatamey, moti
and Smith has not done so hefsneros v. N5 F.3d 749, 752 (8th Cir. 1996).

Viewing thefacts and all reasonable inferences in a light most favorable to Smith, the
Court concludes no defendant violated Smith’s constitutional rights because he has not
established any defendant acted in retaliation against him for using the pres@nge proess.
The Court grants summary judgment in favor of Defendants on these claims andetigimesn.

F. Failure to Provide Call Buttons

Smith asserts the Jail’s failure to provide call buttons in each individual cell gibliate
Eighth Amendment rightsdzause itreates an unsafe environment. Smith brings this claim
againstSheriff Holderand Dunklin County.

The conditions under which an institution confines a prisoner are subject to scrutiny
under the Eighth AmendmenBrown v. Nix 33 F.3d 951, 954 (8th Cir. 1994hlowever,
“[r]outine discomfort is part of the penalty that criminal offenders pay fordffemses against
society. . .” Hudson v. McMillian503 U.S. 1, 9, (1992). Thuspdson official violates the
Eighth Amendment onlwhen two requirements are met: “(1) the deprivation alleged is

sufficiently serious -the prison official’s act or omission results in the denial of the minimal

21n his complaint, Smith alleges he was placed in administrative segregiitidfiactssupport this allegation.
Smith was placed in the medical observation cell.
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civilized measure of life’'s necessities; and (2) the prison official acts with dekbiewditference
— he knows of and disregards an excessive risk to inmate health and s@fetyri 33 F.3d at
955 (citing Farmer v. Brennan511 U.S. 825, 834 (1994)).

For pretial detaineeghe Court asks whether the conditions of confinement “amount to
punishment of the detaineeSmith v. CopelandB7 F.3d 265, 268 (8th Cir. 1996) (citiBgll v.
Wolfish 411 U.S. 520 (1979)). Under the Due Process Clause of the Fourteenth Amendment, a
detainee may not be punished prior to an adjudication of ddiltA particular condition of
confinement does not amount to punishment if it reasonably relates to a legitimatergouet
objective. Id.

Smith has not established tlzatailure to provide call buttons in every cell is an
unconstitutional condition of confinement. Courts that have addressed the absence of call
buttons in cells have uniformly found that it does not constitute a violation of the Eighth or
Fourteenth Amendents. See Parsons v. Wilkinsof90 F.3d 490 (6th Cir. 1998) (unpublished
table decisionffinding the plaintiff failed to demonstrate that the absence of an emergalhcy
button in his cell subjected him to a serious deprivation of life’s necess@ias)er v.City of
Philadelphig No. 11€v-5960, 2013 WL 4401327 at *6 (E.D. Pa. Aug. 16, 2QqfiB)ling that
although panic buttons may offer inmates additional safety and protection, theocoddimat
find that panic buttons constitute a minimal civilized measure of life’'s necessligss v.
Wright, No. 3:17ev-01919 JAM, 2018 WL 1175408 at *4 (D. Conn. Mar. 6, 2018) (finding that
prisoners do not have an Eighth Amendment right to a cell equipped with an emergency cal
button);Price v. Bailey No. 1:09ev-12, 2009 WL 198962 at *3 (E.D. Mich. Jan. 26, 2009)
(finding that a failure to provide an emergency call button does not constitute ateliber

indifference). The Jail’s failure to provide call buttons in each individual deéls not creatan
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unconstitutional condition of confinement and does not violate Smith’s rights under thie Eight
ard Fourteenth Amendment¥.iewing the facts and all reasonable inferences in a light most
favorable to Smith, the Court concludes no defendant violated Smith’s constitutiormabsight
failing to provide call buttons in each individual cell. The Courbtgaummary judgment in
favor of Defendants on these claims and dismisses them.

G. Dunklin County’s Liability

Because Smith does not establish any constitutional violations by individual defgndant
the Court need not address the issue of Dunklin Coulmpity pursuant tavionell v.
Department of Social Service®36 U.S. 658 (1978)See Speer v. City of Wyn2g6 F.3d 980,
986 (8th Cir. 2002) (municipal liability cannot be sustained where there has been norvioiati
the plaintiff’'s constitutionatights).

H. ADA and RA

Smith asserts Defendants violated the ADA and RA by failing to provide handica
accessible showers with shower curtains and failing to turn on the water imtheapa
accessible showers.

Title 1l of the ADA states: fio qualified individual shall, by reason of such disability, be
excluded from participation in or be denied the benefits of the services, progracts;itbesof
a public entity, or be subjected to discrimination by any such entity.” 42 U.S.C. § 12132.
Similarly, the RA states:

No otherwise qualified individual with a disability in the United States, as dkfine

in section 705(20) of this title, shall, solely by reason of her or his disability, be

excluded from the participation in, be denied the benefits of, or be subjected to

discrimination under any program or activity receiving Federal finangataace

or under any program or activity conducted by any Executive agency or by the
United States Postal Service.

29 U.S.C. § 794(a).
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With the exception of the RA’s federal funding requirement, the ADA and RAmar&asi
in substance and cases interpreting either are applicable and interchanGeablan v. Bartch
152 F.3d 907, 912 (8th Cir. 1998). This includes cases interpreting the definitdisadfility’
under the ADA and “handicap” under the R substantially similar definitionsWooten v.
Farmland Foods58 F.3d 382, 385 n.2 (8th Cir. 1999)o state a claim under the ADA, a
plaintiff must show “(1) he is a person with a disability as definestétyte; (2) he is otherwise
gualified for the benefit in question; and (3) he was excluded from the benefit due to
discrimination based upon disabilityRandolph v. Rodgerd 70 F.3d 850, 858 (8th Cir. 1999).
“The RA contains the additional requiremémat the plaintiff show the program or activity from
which he is excluded receives federal financial assistaridde.”Recreational activities,
medical services, and educational and vocational programs’ at state prisongeéite Wwéehin
the meaningf Title [I.” Mason v. Corr. Med. Servs., In659 F.3d 880, 886 (8th Cir. 2009)
(quotingPa. Dep't of Corr. v. Yeske$24 U.S. 206, 210 (1998)).

The ADA defines “public entity” as “(A) any State or local government; () an
department, agency, special purpose diswictther instrumentality cd Sateor Stateor local
government; and (C) the National Railroad Passenger Corporation, and anyteom
authority.” 42 U.S.C. § 12131(1). State prisons, are within the statutory definition of “public
entity.” Gorman 152 F.3d at 912. This term does not include individualsbrook v. City of
Maumelle 184 F.3d 999, 1005 n.8 (8th Cir. 1998 ésoK.L. v. Mo. State. High Sch.
Activities Ass’n178 F. Supp. 3d 792, 808 (E.D. Mo. 2016) (finding that individuals cannot be
construed as a public entity under the ADA definition). Thus, the Courtgrargtsummary
judgment orthe claims againssheriff Holder Jail Administrator, and Jailer Smith in their

individual capacities because they do not qualify as “public Egit]
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Dunklin County argues Smith does not have a disabilityh@wdnnot show Dunklin
Countyexcludednhim from a benefit dea to discriminabn based upon his disability. Whether
diabetes qualifies as a disability under the ADA and RA is a question of fact bashe
severity of the individual’s diabetes. Courts across the country have dabetes is a
disabilityin somecasesand have found it is not in otherSee Griffin v. United Parcel Serv.,
Inc., 661 F.3d 216, 223 (5th Cir. 2011) (finding that the analysis of when and under what
conditions diabetes is considered a disability is a matter of de@a&egras v. Sajo, Garcia &
Partners 596 F.3d 25, 33-35 (1st Cir. 2010) (findithgat the existence of a disability is fact
intensive and individualized and in this case, the plaintiff's diabetes did not quadfdiaability
because it did not substantially limit a major life activityawson v. CSX Transp., In@45 F.3d
916, 923-26 (7th Cir. 2001)iiding the plaintiff's insulindependent diabetes qualified as a
disability); Fraser v. Goodalg342 F.3d 1032, 1038-39 (9th Cir. 20@f)ding that diabetes is a
“physical impairment” under the ADA but deciding that whether diabetesfigdadis a
disability was a question of factyontalvo v. Lamy139 F. Supp. 3d 597, 611 (W.D. N.Y. 2015)
(“numerous courts have held that diabeteds not necessarily a disability under the ADA

Here, the Court does not need to decide if Smith’s diabetes qualifies as atgisabil
because even if he is disabled, he fails to establistklin Countyexcludedhim from a benefit
due to discrimination based upon his disability. The record contains no facts, eitheddispute
undisputed, showing that Smith told Dunklin County he needed to use a handicapped shower.
To establish an ADA claim, Smith must show that he requested an accommodation aia Dunkl
County refused to provide it.ue v. Moore43 F.3d 1203, 1206 (8th Cir. 1994). Unlike in

Kutrip v. City of St. Louié a case cited by Smith, and other cases finding that a plaintiff does not

3329 Fed. Appx. 683, 6885 (8th Cir. 2009).
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need to request an accommodation where the plaintiff's disability and needdomacdation
is obvious? here it is not obvious that Smith’s diabetes caused him to need to use a handicap
accessible shower. The undisputed facts show that Smith never informed Dunklin County
throughSheriff Holder Jail Administratoy or Jailer Smith that he needed an accommodation, or
that he did not have access to the handicap accessible showers that were avéialbleusing
units. Viewing the facts and all reasonable inferences in a light most favorable tq 8mith
Court concludes Dunklin County did not violate Smith’s rights under the ADA or RA because he
has not shown Dunklin County was aware he needed an accommodation or that he did not have
access to the handicap accessible showers already available. The Gusiggranary
judgment in favor of Dunklin County on these claims and dismisses them.

l. State Law Claims

Smith asserts state law claims of medical malpractice, medical negligence, addirea
duty against Jail Administrator Green, anténtional infliction of emotional distress against
Sheriff Holder and Jail Administrator Green. The record contains no faatpgors any of
these claimsFirst, to state a claim for intentional infliction of emotional distress, Smith must
show that Sheriff Holder anthil Administrator Green committed extreme and outrageous
conduct that intentionally or recklessly caused Smith emotional distreseghtied in bodily
harm, and he has not done $&ibson v. Brewerd52 S.W.2d 239, 249 (Mo. 1997).

Second, to estéibh a claim for medical malpracticer medical negligencin Missouri,

Smith must show that Jail Administrator Gregm “health care provider [that] failed to use [the]

4 See Robertson v. Las Animas Cty Sheriff's D&90 F.3d 1185, 1197 (10th Cir. 20@@dllecting cases for
proposition that entity will know of handicapped individuals need foomeoeodation under ADA when need is
obvious).

5> A claim for “medical negligence” is also referred to as “medical malpractideotvn v. Bailey210 S.W.3d 397,
404 (Mo. Ct. App. 2006).
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degree of skill and learning ordinarily used under the same or similar cieswesby members

of the defendant’s profession and that such failure directly caused or contributadeo ca
[Smith’s] injury.” Mo. Rev. Stat. 8§ 538.210.1. Smith does not show that Jail Administrator
Green provided him any healthcare, or that she actadnanner to directly cause or contribute

to cause an injury to Smith. Finally, Smith’s claim for breach of duty agaaishdministrator
Greencannot stand because he did not establish what duty Jail Administrator Green owed him,
nor did he provide any facts in support of a breach of duty by Jail Administrator Geeause
Smith provided no facts to support his clainmg €Court dismisses Smith’s state law claims
against aldefendants

Accordingly,

IT IS HEREBY ORDERED thatDefendants Ashley Grisham and Dr. Charles Pewitt’s
Motion for Summary Judgment [126]@GRANTED. The Court dismisses all claims against
Ashley Grisham and Dr. Charles Pewitt with prejudice.

IT IS FURTHER ORDERED thatDefendants Bob Holder, Nicole Greemthie
Smith, and Dunklin County’s Motion for Summary Judgment [12GRANTED . The Court
dismisses all claims against Bob Holder, Nicole Green, Jimmie Smith, and DuokimyGvith

prejudice.

So Ordered this 2nday ofJanuary 2020. _——5{_ f?. Cz_

STEPHEN R. CLARK
UNITED STATES DISTRICT JUDGE
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