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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF MISSOURI
SOUTHEASTERN DIVISION
CHRISTOPHER GERALD SMITH
Plaintiff,
V. No. 1:17-CV-154 CAS

NICOLE GREEN, et aJ.

Defendans.

MEMORANDUM AND ORDER

This matter is before the Couoh the Motion to Dismisdiled by defendant Ashley
Grisham(“defendant”). Plaintiff has not responded to the motion, and the time for doing so has
passed. For the reasons discussed below, the motion will be denied.

I. Background

At all times relevant to the instant case, plaintiff Christopher Gerald Smith ¢ifffain
was a pretrial detainee at the Dunklin County Justice Center. The instant mafioected to
plaintiff's second amended complaint, which he filed on January 29, 20K&&ctiond and Il of
the second amended complaiptaintiff sets forth the bases for jurisdiction and venue, and
identifiesthe parties to the actionin sectionlll, plaintiff sets forth the facts giving rise to the
action, and in section I¥esets forth his legal claims.

The facts relevant to plaintiff's claims against defendant are as follBVesntiff requires
access to a handicagcessible shower. He filed grievancescerningamong other thingshe
lack of such access. In retaliation, defendant and others placed plaintiff in nisalei@dn, and
repeatedly moved him back and forth to different areas of the facigfendant has filed the

instant motion pursuant to Rule 12(b)(6) of the Federal Rules of Civil Procedure.
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[l. Legal Standard
The purpose of a motion to dismiss for failure to state a claim is to test the legal
sufficiency of the complaint. To survive a motion to dismiss pursuant to Rule 12{b)(6)
failure to state a claim upon which relief can be granted, “a complaint must cauffasrest
factual matter, accepted as true, to ‘state a claim to relief that is plausiltdefare.” Ashcroft

v. Igbal 556 U.S. 662, 678 (2009y4otingBell Atlantic Corp. v. Twombly, 550 U.S. 544, 570

(2007)). A claim for relief “must include sufficient factual information to provige ‘grounds’
on which the claim rests, and to raise a right to relief above a speculative |&cHdaf v.

Residential Funding Corp517 F.3d 544, 549 (8th Cir. 2008) (citimavombly, 550 U.S. at 555

& n.3). This obligation requires a plaintiff to plead “more than labels and conclusions, and a
formulaic recitation of the elements of a cause of action will not do.” Twombly, 55Gt5S5.

When considering a motion to dismiss, the Court accepts as true all of thd factua
allegations contained in the complaint, even if it appears that “actual proof of Huisesf
improbable,”id. at 556, and reviews the complaint to determine wdrath allegations show that
the pleader is entitled to reliefd. at 55556; Fed. R. Civ. P. 8(a)(2). The principle that a court
must accept as true all of the allegations contained in a complaint does nottapeial
conclusions, howeverlgbal, 556 U.S. at 678 (“Threadbare recitals of the elements of a cause of
action, supported by mere conclusory statements, do not suffice”). In additiosasahable

inferences from the complaint must be drawn in favor of the nonmoving party. Young vf City o

St. Charles, Mo., 244 F.3d 623, 627 (8th Cir. 2001).

[11. Discussion
In the instant motion to dismiss, counsel for defendant, J. Thaddeus Eckenmos

that defendant should be dismissed from this action because the second amended complaint



refers to Ashley Green. Counsel also suggests teattlurterroneously construed the second
amended complaint as filed against Ashley Grisham, and wrongfully issuecesgrpiocess as
to Ashley Grisham.Counsel writes:
Contrary to this Court's Memorandum and Order (Doc. 10), Plaintiff's Second
Amended Complaint was filed against Ashley Green, the named defendant, who
was terminated from this action. (See Doc. 8 and court file dismissingyAshle
Green). Plaintiffs Second Amended Complaint does m&ntion Ashley

Grisham, even though Ashley Grisham was served with the summons issued in
this matter. (Doc. 8).

Plaintiff's lawsuit against Ashley Green has been terminated by this court and

there are no allegations in Plaintiff's Second Amen@edplaint against Ashley

Grisham.

(Doc. 20 at 3, 5).

The Court is troubled by counsel’s contenttbat Ashley Grisham should be dismissed
from this action because plaintiff referred to her as Ashley Green, as cdasspleviously
acknowledgd in other cases that Ashley Grisham and Ashley Green are the same individual
Some background information is necessary. In plaintiff's original complaint, he namsblkky
Green” as a defendant, and identified her as the nurse at the Dunklin Couity Qesnter.
Following initial review pursuant to 28 U.S.€.1915(e), the Court ordered plaintiff to file an
amended complaint. On December 26, 2017, plaintiff filed an amended complaint in which he
named “Ashley Grisham” as a defendant, and identified her as the nurse at the Dunklin Count
Justice Center. On that date, the Court chatigedlocket shedb reflect ttat “Ashley Green”
had beerterminatedas a partydefendant Less than one month later, plaintiff filed the instant

second amended complaint, this time naming Ashley Green as a defendaaentifying her as

the nurse at the Dunklin County Justice Center.



During his incarceration at the Dunklin County Justice Center, plaintiff hesdiher
cases in thidDistrict alleging that his federgl protected rights were violated Ipeople who
work there In fact,theinstant motion to dismisand the memorandum in support referetos

such casesSmith v. Holder, et alNo. 1:17CV-117 RWS (E.D. Mo. Jul. 24, 2017) (hereafter

“Smith I'), andSmithv. Green, et alNo. 1:17€V-144 JMB (E.D. Mo. Aug. 28, 2017).

In Smith | plaintiff named Ashley Green as a defendant, and the Court directed that she
be served with process via issuance of summons by the United States Marshigls Ser
However, service was returned unexecuted with the notatitmubject does not work for
Dunklin County.” (Smith || Doc 11) The Court then sought to effectuate service upon
defendantAshley Green by seeking a waiver of service from Corizon. Whabh was
unsuccessfulthe Court entered an order directiDgnklin County to provide Ashley Green’s
last known address. Before Dunklin County could respondMr. Eckenrodeentered his
appearance “as counsel for Defendant Ashley Grisham (improperly namedhlag Geeen).”
(Smith |, Doc 35) On October 24, 2017, counsel filed an answer on behalf of “Ashley Grisham
(Improperly Named Ashley Green),” and wrote:

COMES NOW Defendant, improperly named Defendant, Ashley Green

(otherwise known as Ashley Grisham and hereinafter is named Ashley Grisham),

and answes Plaintiff's Complaint . . .

(Smith I, DocketNo. 38, p. 1).

The same issue arose3mithv. Green, et al No. 1:1#CV-144 JMB: PFaintiff named

Ashley Green as a defendant and the Court dirdbidGreerbe served with process, only to
have the summons returned unexecuted with the notation that there was no Ashlegt @reen

Dunklin County Justice Centefthat case was later consolidateith Smith | *

In anotherprisonercase filed in this DistrictJones vHolder, 1:17CV-111 CAS, the plaintiff
named as a defendahAshley Green, Nurse(Doc. 1) and defendantAshley Green was servaslith
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This Court may take judicial notice of records in a case before the GdegCravens v.

Smith, 610 F.3d 1019, 1029 (8th Cir. 201@u6tingIn re Papatoned43 F.3d 623, 624 n. 3 (1st

Cir. 1998) (“The court may take judicial notice of its own orders and of records in a éaise be
the court.”)). Therefore, whemeviewing the second amended complaint in the instant case, the
Court knewthat “Ashley Grisham” was the correct name of the perdamtiff identified as
“Ashley Green” and described as the nursehat Dunklin County Justice Center. The Court
therefore ordered that summons be issued as to Ashley Grisham, rather than erigsigéilen t
and expensive exercise of issuiagsummons toAshley Greenonly to have it returned
unexecutd with the notation thahere washo one at the Dunklin County Justice Cemitgithat
name Mr. Eckenrodes attempt to have Ashley Grisham dismissed from this oasine basis
that plaintiff refers to her as Ashley Gredmectly contrasts with representatsohe has made
when appearing before the Court in other mattersch acknowledge that Ashley Green and
Ashley Grisham are the same individual. Counsel’'s argument is therefore Intdkeg and
borders orbeing legally and factuallfyivolous.

Defendant also argues that plaintiff fails to state a clairetafiation because he does not
allege he was exercising a constitutional righfto state aprima facie claim of retaliation,
plaintiff must allege that he engaged in protected activity and that the defetwaetaliate
against plaintiff for engaging in that activity, took adverse action thatdwvchill a person of

ordinary firmness from engaging in trectivity. SeeRevels v. Vincenz382 F.3d 870, 876 (8th

Cir. 2004). “The filing of a prison grievance, like the filing of an inmate lawsuit,agepted

summons and complaint by the U.S. Marshals Seatithe Dunklin Countylustice Center. Doc. 15.)
Attorney J. Thaddeus Eckenrode entered his appearance on behadfrufasfAshley Grisharh (Doc.

18), and filed an“Answer, Affirmative Defenses, and Request for Trial by Jury of Defendareysh
Grisham(lmproperly NamedAshley Greeh)” (Doc. 19). This further confirmghat Mr. Eckenrode has
previouslyrepresented to the Court thashley Green, a nurse at Dunklin County Justice Center, is the
same person as Ashleyisham,anurse at Duklin County Justice Center.
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First Amendment activity.” Haynes v. Stephenson, 588 F.3d 1152, 18658th Cir. 2009)

(quoting Lewis v. Jacks486 F.3d 1025, 1029 (8th Cir. 2007)). In this cadaintiff clearly

alleges that he filed grievances, and that defendant took adverse action tee ratgiast him
for doing so. The Court concludes that the second amended complaquately pleads
plaintiff’'s use of the grievance procedure as the protected activity ichwle faced retaliation.

Defendant alsarguesthat the second amended complaint fails to plead a sufficient
factual basishe took action that would chil person of ordinary firmness from engaging in
constitutionally protected activity. In support, defendant argues that plaintiff fails eéadpl
sufficient facts to indicate that he experienced more burdensome conditiongsast af the
transfers. Defendantalso argues that she was a nurse and had no involvement in where plaintiff
was housed. These arguments are nottakdin. Taken as true, plaintiff alleges that defendant
moved him in and out of medical isolation and back and forth between differeninptus
facility in retaliation for filing grievances.Plaintiff also alleges thatehrequired access to a
handicapaccessible shower stalhd, aglefendant acknowledgdse alsoadequately alleges that
heneeded tde housed in H pod in order to have acceshddandicagaccessible shower stall.
Drawing all reasonable inferences in plaintiff's favor, defendant was se muno would have
some say in whether plaintiff was placed in medical isolation,pdaudtiff would have been
dissuaded from filing grievaes if he waglaced in isolation or moved t&reas of the facility
thatlacked a handicapccessible shower stall.

Defendant also argues that she should be dismissed from this action beagntitehald
no right to be housed in a location of his choosing. Althouigop officials generallymay

“transfer a prisoner for whatever reason or for no reason at all,” Olim v. Wakiag461 U.S.

238, 250 (1983), a prisoner cannot be transferred in retaliation for the exercise ditaticorad



right. Goff v. Burton, 7 F.3d@34, 737(8th Cir. 1993) Here, plaintiff has sufficiently alleged

that he was exercising a constitutional right, and was transferredliatretafor doing so.
Defendant als@rgues thashe should be dismissed from this actimtause the “legal
claims” section of the second amended complaint doespedtfically enumerate @etaliation
claim against herand thatcertain statements in the second amended compéairio state a
claim against her. While not a model of charithe second amended complaotnsidered as a
whole and liberally construedadequately alleges thatAshley Green(who, according to
counsel’s representations to tGeurt when appearing on other matters, is otherwise known as
Ashley Grisham was a nursat the Dunklin County Justice Centwho took adverse action
against plaintiff for filing grievancesPerhaps when considered in isolatidme statements to
which defendant refers or the omissionaof enumerated claim in the “legal claims” section of
the second amended complamight fail to allege a sufficient factual basis for plaintiff's claims.
In considering the instant motionpwever,the Court does not consideach statemenbr the
omission of a statemenh isolation Instead, tb Court must read the second amended

complaint as a whole.Braden v. WatMart Stores, Inc., 588 F.3d 585, 594 (8th Cir. 2009)

(citation omitted) (when considering a motion to dismiss, the plaintiff's complaint reustao
as a whole, rather than “parsed piecepl®ce to determine whether each allegation, in isolation,
is plausible.”). Defendant’s arguments are not well taken.

Defendant alsargues that plaintiff failed teay what defendant did, when defendant did
it, what federally protected right was involved, how such right was violated, where she wa
located, when he was located in each placewhether he was cited with any disciplinary
actions andthat plaintiff “provides no proof that the desire to retaliate was a motivating factor

behind transfet (Doc. 20 at6-7). As set forth above, considered as a whole, plaintiff has



sufficiently pled that he exercised a constitutional right, and deféemnefmiated against him for
doing so. At this stage of the litigation, plaintiff is not requirecsao forth detailed factual
allegations or specific facts that describe the evidence to be presentesdhe required tprove

the elements dfis claims. SeeGregory v. Dillards, Ing 565 F.3d 464, 473 (8th Cir. 200®n(

bang (quotations anditation omitted)(to survive a motion to dismiss under Rule 12(b)(6), a
complaint must contain sufficient factual allegations to provide the grounds on \whichaim
rests it need noset forth detailed factual allegations, or specific facts that describe teneei
to be presentgd Defendant’s arguments are not well taken.

Finally, defendant argues that if she is not dismissed from this action, tiois sicould
be consolidated witlsmith | This requests denied If defendant wishes toonsolidate this
case with another, simeayseek to do so by following the appropriate procedure.

Forthe foregoing reasons, the motion to dismiss will be daniad respects

Accordingly,

IT IS HEREBY ORDERED that the Motion to Dismiss filed by defendant Ashley
Grishamis DENIED. [Doc. 19]

IT ISFURTHER ORDERED thatdefendant Ashley Grishashall answethe second

amended complaint no later than thirty (30) days from the date of this Memorandum and Ord

HARLESA. SHAW
UNITED STATESDISTRICT JUDGE

Dated thé 19" day of June, 2018.



