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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
SOUTHEASTERN DIVISION

TIMOTHY G. OSSANA, )
)
Movant, )
)
VS. ) Case Nosl:18CV11 SNLJ
) 1:18CV35 SNLJ
UNITED STATES OF AMERICA, )
)
Respondent. )

AMENDED MEMO RANDUM AND ORDER

These cases are before the Courtvammotions to set aside two previous sentences
pursuant to Title 28, United States Code, Section 2255. Both motions arise fromf [gjedty
petitioner entered for separate afées of Felon in possession of a Firearm. His first Motion,
filed in CaseNumber 1:08 CR 00135 SNLJ, was filed on January 22, 2108. His second Maotion,
filed in CaseNumber 1:14 CR 00018 SNLJ, was filed on February 16, 2018. Both motions seek
the sameaesut and both issuesan be addresses togethEnese cases are fully briefédpugh
petitioner filed no replies to the government’s responses in oppositiotharghpetitioner was

repeatedly granted leave to do so.

PROCEDURAL HISTORY

CaseNumber 1:08 CR 00135 SILJ.

On October 16, 2008, Timothy Ossana was indicted by a grand jury for the Eastern

District of Missouri, Southeastern Division, for a single count of Felon in Possedsa

Firearm. (Case Number 1:08 CR 00135 SNLJ, DCD 1) On September 9, 2009, fdsdana

Dockets.Justia.com


https://dockets.justia.com/docket/missouri/moedce/1:2018cv00011/159312/
https://docs.justia.com/cases/federal/district-courts/missouri/moedce/1:2018cv00011/159312/15/
https://dockets.justia.com/

Case: 1:18-cv-00011-SNLJ Doc. #: 14 Filed: 08/02/19 Page: 2 of 25 PagelD #: 109

guilty to the charge in the Indictment, accompanied by a written plea agreé@ase Number
1:08 CR 00135 SNLJ, DCD 51) That plea agreement contained an agreement between the

parties to the effect that Ossana waived his right to bring a habeampetit

(2) Habeas Corpus: The defendant acknowledges being guilty of the crime
to which a plea is being entered, and further states that neither defense counsel
nor the government has made representations which are not included in this
document as to the sentence to be imposed. The defendant further agrees to
waive all rights to contest the conviction or sentence to be imposed. The
defendant further agrees to waive all rights to contest the conviction or gntenc
in any post-conviction proceeding, including one pursuant to Title 28, United
States Code, Section 2255, except for claims of prosecutorial misconduct or

ineffective assistance of counsel.

(Case Number 1:08 CR 00135 SNLJ, DCD 51, p. 3)

A Presentence Investigation Report was prepared for Ossangsa@ag. That report
reflected that Ossana had a prior conviction for Arizona Aggravated Asszage Number 1:08
CR 00135 SNLJ, DCD 73) The PSR classified timatviction as a crime of violence, thereby
raising Ossana’s base offense level from 14 to 20 under U.S.S.G. Section 2K2.1(a).

A sentencing hearing was held for Ossana on May 14, 2010. At thathie€purt
sentenced Ossana to a term of imprisonment of 63 months. Ossana appealed that sentence,
asserting that his prior conviction was impropeitbssified as a crime of violence. The first

decision on the merits of this classificatimited States v. Ossana, 638 F.3d 895 (8th Cir.



2011)(Ossana l), decidedthatthe recordvas insufficient forthe district court tofind the
conviction to beacrime of violence.ld. at904. (Here, giventhe vaguenesyf Ossana's
objectionsbdow, webdieve it is appropriateto permit thegovernmento expand theentencing
recod and permithe use of additional Shepard-qualifying materials(if any exist) &
resentencing.”)

A second sentencinigearingwashdd on July12,2011. Upon remand, the Government
introduced dranscriptof the pleacolloquy fromthe Arizonaconviction. Aportion of thatplea

transcriptread agollows:

Court: Okay. So why dohyougo ahead and tell me what happened on or about
June 24h, 19987

Ossana: Um, okay. On June 28, | guess June 24; | | was in my vehicle. | was
parked in a motel parking lot talking to a friend. He was leaned up against
thepassenger side of the car. | had a passenger in the car. Two police
officersapproached me, one ordered me to turn off the vehicle. | asked he
[sic] why. Um, had | broken the law? He says no, turn it off. And in the
meantime, anothesfficer approached the driver’s side of the vehicle and
asked me to turn the car off and roll down the window. He asked me to
roll down the window. | rolled down my window. | asked him what he
wanted and he said, | said turn off the car skéeted hitting my window
with the stick and - - a baton, whatever. So | totikny - - my car and |

ran over his bicycle.

Def. Atty.:  They were bicycle cops, Your Honor. Bike was in back of car. He



ran over it at the same time the officer wasad to jump out of the way

of thevehicle.

Court: You could have ruaver an officer; right?

Ossana: Unintentionally. | know it wasn’a smart thing to do.

Court: You put your nephew in a position where if you ran overthe efficer;
right?

Ossana: Yes.

(Case No. 1:.08CR00135 SNLJ; Sent. Hrg, Exh. 8. Plea Tr. pp. 7, 8)

Based on that recorthis Court again found Ossana’s Arizona Aggravated Assault
conviction to be a crime of violence. (Case No. 1:08CR00135 SNLJ, DCD 106, p. 18) Ossana
again appealed. The Eighth Circuit affirmed this Codntiding that tke conviction was a
crime of violence irUnited Satesv. Ossana, 679 F.3d 733 (8Cir. 2012) (‘Ossana I1”). That
decision includes references to the Arizona statutes of conviction, Ossangiaglacuments,
and the transcript of Ossana’s plea collodqdyat 73436. This Court found that Ossana
committed his crime by violating the second subsection of Arizona Aggravatad|dsg
intentionally placing another person in reasonable apprehension of imminenapmysiy and

that the crime was a crinwod violence:

Here, the record shows the officer was in fear of imminent hdrenwas forced
to jump out of the way of a moving vehicle that ultimately ran over his bicycle.
Based upon this fact, it is reasonable to infer that the offimeessfully jumped

from harm's way and was not injured. In the absence of an injury, we must infer



the conviction did not stem from a violation_of Ariz.Rev.Stat. § 13—1203(A)(1)

and therefore must have involved subsection (A)(2).
Id. at 736.

This Court’s decision finding that Ossana’s prior conviction for Arizona

Aggravated Assault was a crime of violence was affirmed, as well as Ossanaresefdssana
served his sentence and was released on supervised release on May 8, 2013. On December 9,
2013, that supervised releasas revoked and Ossana sentenced to another term of
imprisonment of four months. He was released on March 21, 2014, subject to another two years

of supervised release. (Case Number 1:14 CR 00018 SNLJ; PSR; DCD 30, p. 14)

Case Number 1:14 CR 00018 SNLJ.

After his release from his first prison sentence for Felon in Possession e&atkir
Ossana was once again found in possession of a firearm. On March 20, 2014, Ossana was
charged by a grand jury for the Eastern District of Missouri, Southed3itésion, for Felon in
Possession of a Firearm. Ossana pled guilty to that charge on May 27, 2014. Anothe@sPSR w
prepared for Ossana, again finding that his previous conviction for Arizona Aggr#ssault
was a crime of violence. gentencing hearing was hedtt September 8, 2014, in whittis
Court found again that Ossana’s disputed conviction was a crime of violence. As part of

the sentencing announcementss ourt stated:

First of all, the sentence I’'m going to impose | woalghose against you whether

or not this prior felony conviction in Arizona was considered a felora -



aggravated felony or violent felony or not, so | just want to make that clear that
it's not - - that the actual legal categorization of the term ismany way

affecting the sntence that I'm giving you now even though it would reduce
theoretically the guideline provisions down from the 51 months to 63 months.
What I'm more concerned is that, you know, you just for some reason cannot
abide by the tersof your supervised release. You continue to use firearms or
possess firearms | should say. And why in the world you would risk everything
again by possessing a firearm | don’t know.

You know, | regret having to impose another sentence against youdika¢h

that was imposed the last time around, but what am | supposed to do? | mean,
you do the same things over and over. | mean, you know they’re felonies. You
know you’re going to go back to prison, and, you know, you can only blame your
background only so much.

| mean, you've got a lot going for you. You're a very intelligent person. | think
you really can make it I'm sure if you'd just get a little bit of self discipline in

your life somehow, some way.

(Case Number 1:14 CR 00018 SNLJ, DCD 51,Sent. Tr., p. 12, 13)

This Courtthenimposed a sentence of 60 months imprisonment, followed by a

two-year term of supervised, and a special assessment of $100. There were no objebgons to t

manner in which tis Court imposed its sentence.

On September 16, 2014, Ossana filed a Notice okApghallenging once again the

classification of his conviction for Arizona Aggravated Assault as a aim®lence. InUnited
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Satesv. Ossana, 607 Fed.Appx. 599 (8th Cir. 201&)ssana lll), theEighth Circuit reaffirmed

is previousdecision thatOssana’s crime wasa crime ofviolence holding that: “We addressed
theclassification ofthe sameArizonaconviction in depth irDssana |, andOssana raiseso
newevidencenor argumentgo castdoubtupon ourprior holding or requirea differentresult.
Thedistrictcourtin thepresentcaseproperlydetermined thathe Arizonaconviction qualifiesas

a crime ofviolence.”Ossana ll1, 607 Fed.Appx. at 600.

Ossana askeir certiorarireviewfrom the Supreme Qurtasto hisissues. Thatquest
wasdenied, with thefinal denial coming on October 8, 2016, when ti@durt denied Ossana’s
Motion for Reconsideration. (Ossan&@stition; CaseNumberl1:18 CV 00035 SNLJ; p. 10)
Thatdate isa significantdate fortheresolution of Ossanaissuesere, becausd marksthedae

whenOssana’secondFelonin Possessiomnf a Firearmsentence became final.

HabeasPetitions 1:18 CV 00011 SNLJ andL:18 CV 00035 SNLJ.

In his petitions, Ossanaotesthathis Arizonacourt of conviction amendedis plea
agreemento eliminate any referenceo thesubsection®f Ariz.Rev.Stat. 13-1204. This
amendmenobccurred on March 2, 2017. Ossamtantendghatthis modification clearly
demonstratethatheactuallypled guilty to recklesslyassaultinghis victim, now no longer
referredto asa peace officerand hatthis crime couldnotbea crime ofviolence.(*Judge
Miller hasremoved the citation® subsection$(A)(2) and (C)"of A.R.S. 13-1204 awell as
the language referrin the victimasa “a peace officemvhile engagedn the executionof ary
official duty,” from that Plea Agreemenso thatit now reflectsthe offeng of Aggravated

Assault, eclassthreefelonyviolation ofsimply “A.R.S. § 13-1204, [punishabl®/] § 13-603, . .

. [Arizona’s generalsentencingstatutes].”)



Ossana’scomplaintrevolvesaround the classification aneof his prior convictionsas a
crime of violencefor sentencingourposes. Thisssuesimportantfor the calculation of
Ossana Guidelineoffenselevelsfor his offenses ofelon in Possession offérearmunde
U.S.S.G. Section 2K2.1. defendantwith no priorfelonyconvictionsfor acrime of violence
(or controlled substance offensejll have a base offenséevelof 14. U.S.S.G., Section
2K2.1(a)(6). Adefendantwho hasoneprior felony conviction fora crime ofviolence(or
controlled substanagffense)will have a baseoffenselevelof 20. U.S.S.G.Section
2K2.1(a)(4)(A). Adefendantwith two priorconvictionsfor crimesof violence(and/or
controlledsubstance offensesjill have a base offeselevelof 24.U.S.S.G., Section
2K2.1(a)(2). Ossanaas found to haveneconviction fora crime of violencefor purposesof
his previoustwo sentences, thaf ArizonaAggravated Assaultn hiscurrentMotions, Ossana
claimstha this convictionis nolongera crime ofviolence.He requestsesentencingvithout the

increasedffense levelslue tothatcrime beingclassifiedasa crime ofviolence.

APPLICABLE LAW

A. Needfor Evidentiary Hearing and Burden of Proof:

28 U.S.C§ 2255 provides, in pertinepart:

Unless the motion and the files and records of the case conclusively show that the
prisoner is not entitled to relief, the court shall . . . grant a prompt hearing thereon.

Rule 4(b) of the Rules Governing Section 2255 Proceedings for the Utated Bistrict
Court states:
The motion, together with all the files, records, transcripts, and correspondence
relating to the judgment under attack, shall be examined promptly by the judge to

whom it is assigned. If it plainly appears from the face oftb&on and any
annexed exhibits in the prior proceedings in the case that the movant is not
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entitled to relief in the district court, the judge shall make an order for its
summary dismissal and cause the movant to be notified.

When a petition is brought under Section 2255, the petitioner bears the burden of
establishing the need for an evidentiary hearing. In determining whpetigoner is entitled to
anevidentiary hearing the court must take many of petitisrfactual averments as true, but the
cout need not give weight to conclusory allegations, is¢érest and characterizations,

discredited inventions, or opprobrious epitheksited Statesv. McGill, 11 F.3d 223, 225 (1st

Cir. 1993). A hearing is unnecessary when a Section 2255 motion riaplexjuate on its face, or
(2) although facially adequate is conclusively refuted as to the allegsfathe files and the
records of the caséd., at 2256. See alstJnited Satesv. Robinson, 64 F.3d 403 (8th Cir. 1995)

Engelen v. United Sates, 68 F.3d 238, 240 (8th Cir. 1995).

When all the information necessary for the court to make a decision with regandi® cla
raised in a 2255 motion is included in the record, there is no need for an evidentiary hearing.

Rogersv. United Sates, 1 F.3d 697, 699 (8th Cir. 1993). An evidentiary hearing is unnecessary

where the files and records conclusively show petitioner is not entitled to telieed Satesv.

Schmitz, 887 F.2d 843, 844 (8th Cir. 198®)all v. United States, 957 F.2d 571, 573 (8th Cir.

1992,

B. Ineffective Assistance of Counsel:

To prevail on a claim alleging ineffective assistance of counsel, the movarsatisfy

the twopart test oftrickland v. Washington, 466 U.S. 668, 104 S.Ct. 2052 (1984). Under

Srickland, the movant must first show that the coutssperformance was deficient. 466 U.S. at

687. This requires the movant to shadt counsemade errors so geus that counsel was not



functioningasthe ‘counselguaranteed theefendantby the Sixth Amendment.’Strickland, 466
U.S. at 687. Secondly, tmovantmustdemonstrateghatthe deficient performanceprejudiced
the defense sas“to deprivethedefendant of a fair trial, atrial whoseresult isreliable”

Strickland, 466 U.S. at 687. Thmovant must showtha thereis areasonablgrobability that,

butfor counsel’'sunprofessionakrrors, the resulbf the proceedingvould havebeen different. A
reasonhle probabilityis aprobability sufficient to undemine confidencein the outcome”

Strickland, 466 U.S. at 694.

The Eighth Circuit has describedhe twaofold testas follows: (1) counsels representation
fell bdow an objectivestandard of reasonablenessd (2)butfor thisineffectiveassistance,
thereis areasonabl@robability thatthe outcomeof thetrial would havebeen differentRogers

v. United Sates, 1 F.3d 697, 700 (8th Cir. 1993). Maexentlythe Eighth Circuit has described

the Srickland test adollows: “Whethercounsels paformance wasn factddicient and,if so,
whetherthe defendanivasprejudicedby the inadequate representatitirwve cananswerno’ to
eitherquestion, then we need natldresghe otherpart of thetest.” Fields v. United Sates, 201

F.3d 1025, 1027 (8th Ci2000)

When evaluating counsslpaformance the court‘mustindulgein astrongpresumption
thatcounsel’'sconduct fallswithin thewide range ofreasonabl@rofessionabssistance”

Srickland, 466 U.S. at 689, 104 S.Ct. at 2065. Coungefformances considered objectively,

and gauge “whetherit wasreasonableunderprevailing professionahomms’ and ‘considering

all the circumstances.Fields, 201 F.3d at 102quoing Strickland, 466 U.S. at 688, 104 S.Ct.

at2064-65. Counsel’'shallenged conducds viewed aof thetime of hisrepresentation. “And

we avoid makingudgmentdased on hindsight.Fields, 201 F.3d at 102'A reviewing court’s

“scrutinyof counsel’sperformancemustbe highly deferential.’Strickland, 466 U.S. at 689, 104

10



S.Ct. at?2065.
The standardb beusedin a collaterakchage ofineffective assistance obunsel

following a guilty pleais governed byHill v. Lockhart, 474 U.S. 52, 106 S.Ct. 366 (1985), which

appliesthe holding of Srickland to instancesnvolving guilty pleas. Amovantwho pleads

guilty uponadvice from counsehay only contesthevoluntary and intelligent charactef the
pleaby establishingthat theadvice given wasot within therangeof professionatompetence
requiredof the attorneyn a criminalca. Lockhart, 474 U.S. at 56, citingjollett v. Hender son,

411 U. S. aP67.

ANALYSIS

This Courtwill denyOssanaelief on both petitionbecausehis amendedvritten plea
agreementioes not change the analysief his satute ofconviction asa crime ofviolence.
Ossana’state courplea colloqguywasused to find thatis crime wascommittedintentionally,
not recklessly.The analysisusedtwice bythis Court andtwice by the Eighth Circuit in
affirming Ossana’sentencess undangedoy Ossana’samendedwritten plea agreement.
FurthermoreOssana’samended plea agreemeshota new “fact” entitling him to avoid the
limitations period to file thesepditions. Finally, caims of Guidelineerror are smply not

cognizablen Section 2255 petitions.

Waiver of Right to File HabeasPetition in CaseNumber 1:08 CR0013% SNLJ.

Ossans initial habeas Petition, Case Number 1:18 CV00011 SNLJ, concerns Ossana’s
original Felon in Possession of a Firearm case (Case Number 1:08 CR 00135 SNLJdAs not

Ossanawvaived his right to file a habeas petition in this case in leis pgreement andshi

11



petition in CaséNumberl:18 CV 00011 SNL3hould be dismissed on thadsisalone. A
defendanimay waive hisright to seekcollateralrelief unde Section 2255Ackerland v. United

Sates, 633 F.3d 698, 70@th Cir. 2011). Such a waivesenforceable whethe claimraised

falls within the scopeof thewaiver, thedefendant knowingly and voluntarily entered into the
plea agreemergndwaiver,and eforcementof the waiverwould notresultin amiscarriageof
justice.ld. Ossana’svaiverof hisright to file this pdition is enforceable aall these conditions
aremd. Ossanalid notwaivehis right tofile a Section2255 petition in hisecond conviction,

and this Courwill considetheissuegaised in that péion.

Judge Miller's AmendmentDid Not Affect the Previous Eighth Circuit Decisions.

As noted, thisCourt (threeoccasions)and theEighth Circuit(two occasionshas
found Ossana’previous conviction foArizonaAggravated Assautb bea crime of violence.
Ossanaontendghatthe 2017 chage inhis written sate plea agreementw requiresa

different analysi®f his conviction. Heis mistaken.

When theEighth Circuitanalyzel Ossana’s conviction documents, they focused on his
pleacolloquy. Thatcolloquy demonstrated, and stilemonstates that Ossana used vehicle to
placea poice officer in reasonable apprehensionmiminentphysicalinjury. Theplea
colloquy, justiike Ossana’s written plea agreement thecharging Indictment, can hesed to
makethe déerminationtha Ossana’srimeis acrime of violence.The Eighth Circuit did so
afterreviewingOssana’'glea colloquyjn Ossana I, when itstated:

Here, the record showsdlofficer was in fear of imminent harrhe was forced

12



to jump out of the way of a moving vehicle thaimktely ran over his bicycle.
Based upon this fact, it is reasonable to infer that the offimeessfully jumped
from harm's way and was not injured. In the absence of an injury, we must infer
the conviction did not stem from a violationffiz.Rev.Stat. § 13-1203(A)(1)

and therefore must have involved subsection (A)(2).

United Satesv. Ossana, 679 F.3d at 736.

Ossana’samended plea agreement did not change the original charge, nor the
transcript of his plea colloquy. When the Eighth Circuit analykedssueit focused solely
on the statute of conviction and Ossana’s plea colloquy, never mentioning his wegen pl
agreement. Ossana’s modification of his written plea agreement doesangedany fact
necessary for the determination of this issuéneyEighth Circuit, or by this Court.

The Sentence of Imprisonment form issued by the Superior Court of Arizona, Pima
County, shows that Ossana was convicted of Ariz.Rev.Stat. Section 13-1204, the relevant
portions of which are set out as follows:

A. A person commits aggravated assault if the person commits assault

as defined in § 13-1203 under any of the following circamses:

2. If the person uses a deadly weapon or dangerous instrument.

5. If the person commits the assault knowing or having reason to know that
the victim is a peace officer, or a person summoned and directed by the

officer whileengaged in the execution of any official duties.

13



Ariz.Rev.Stat. Section 13-1204.

Thereare twocompletelyseparate mearsd committingArizonaAggravated Assault
shown abovegpnewhere thedefendantusesa deadly weapon odangerousnstrumentnd the
othe where the defendamatsaultsa peace officer.

The general Arizona assault statute sets out that offense conduct as follows:

A. A person commg assault by:

1. Intentionally, knowingly or recklessly causing any physical injury to
another person; or

2. Intentionally placing another person in reasonable apprehension of
imminentphysical injury; or

3. Knowingly touching another person with the intent to injure, insult or
provoke such person.

Ariz.Rev.Stat. Section 13-1203.

A defendant can commit Arizona simple assault by one of the three methodsiset out
Section 13-1203. That simple assault becomes aggravated assault if the defendastamoenm
of the aggraviang factors set out in Section-1204.

Ossana’s Sentence clearly shows that he was convicted of Arizona Aggravedett,As
which means that the state court believed that Ossana had committed both Angnea si
assault, plus one of the aggravating factors set out in Section 13-1204. It only requoEs one

those factors to be Arizona Aggravated Assault.

And Ossana’s Sentence sets out that type of aggravating factor clestdyestthe

offense as “Aggravated Assault, Deadly Weaponff2aaous Instrument.” (Exhibit 1, p. 2) The

14



only remaining factorsto determinavhich ofthethreetypesof simple assaultthatOssana

committed under Ariz.Rev.Stat. Section 13-1203.

The Eighth Circuit hasalreadymade this deerminationfrom lookingat al of Ossana’s
documents, findinghathe committed subsection (2ffenseconduct relying on Ossana’glea
colloquy. Nothingchanged byhe Arizonastatecourt, nothingargued by Ossana, and nothiimg
newca® lawsuggestghatthe prioramalysiswasincorrect. ThaCourt, andthis Court,
examined theonviction documents thefollowing manner.

Courtsfirst look to applythe‘categoricabppoach articulatedby the SupremeCourt in
determiningwhether gorior conviction wagor acrime of violenceunder § 4B1.2(a): United

Satesv. Vinton, 631 F.3d 476, 484 (8th Cir. 2011). Undleis approach, theentencingeourtis

generallyprohibited fromddving into particular factslisclosed byherecord ofconviction, thus
leavingthe courtto look only to thefactof conviction and thetatutorydefinition of the prior

offense Id. (citing Shepard v. United Sates, 544 U.S. 13, 17, 125 S. Ct. 1254 (2005)). When a

statuteof conviction encompassesveraldifferentcrimes, somef which qudify as crimesof
violenceand someof which do not, courtsnay use a ‘modified catgoricalappioach to

determinewhich partof the statutewasthe basisfor the conviction. Vinton, 631 F.3d at 484.

Underthe modifiedcategoricabppoach,a courtmayexamine the triatecord, including
chargingdoauments, juryinstructions, written pleagreementstranscripts of plea colloquies,
and findingsof factand conclusion®f lawfromabench trialld. (citing Shepard, 544 U.S. at
20, 125 S. Ct. 1254 (empha$isnished)).

Thatanalysishas hgppened, twicdeforein thisCourtand twicebefore by the Eighth

Circuit. All Courtscameto theconclusion thaDssana’sonductwasunde Subsection (2pf

! Ossanaloesna arguethatthe statuteunderlying his prior Arizonaconviction isindivisible or contestthe use of
Shepard documésin determiningwhetherit wasa crime ofviolence.

15



Arizona’s assault statutéSection13-1203)in thathis conduct involved “intentinally placing
anothermperson in reasonablgprehension afmminentphysicalinjury.” Noneof thedocuments
relied on bythe Eighth Circuitin theiropinionshave changed. Ossana&atuteof conviction
hasnot changel. His conviction for ArizonaAggravaed Assault wasand still is, a crime of
violence,evenif hewereto beresentencedgaintoday.

Therewas no erroby this Courtin findingthatOssana’gprior conviction forArizona
AggravatedAssaultwasa crime ofviolence.There isno basido changehat determination

now. ThisCourtfindsthat Ossana’slaimsare without legal merit anavill deny relief.

Ossana’'sAmended Plea Agreemenis Not a “Fact” Entitling Him to HabeasReview.

Limitation Periodfor Filing Section2255 daims:
Each defendant convicted afederal criméhas theright to file one habeaspetition under

28 U.S.C. Section 2255, provided thagetcertain conditions. Onef thoseconditionsisaone

yearlimitation peaiod for filing this type of claim.
A l-year peiod of limitationshall apply to a motion under this section. The
limitation period shall run from the latest-ef
(1) the date on which the judgment of conviction becomes final;
(2) the date on which the impediment to making a motion created by
governmental action in violation of the Constitution or laws of the United
States is removed, if the movant was prevented from making a motion by
such governmental action;
(3) the date on which the right asserted was initially recognized by the

Supreme Ca, if that right has beenewly recognized by the Supreme

16



Court and made retroactively applicable to cases on collateral review; or
(4) the date on which the facts supporting the claim or claims presented could

have been discovered through the exerciguefdiligence.

28 U.S.C. Section 2255(f).

Ossana believes that his petition is timely under 28 U.S.C. Section 2255(f)(4ndBssa
Petition, p. 18). (“Movant easily meets this requirement because he is fikngldtion under
28 U.S.C. section 2255(8) well within 1 year of th time he received notice that Honorable
Judge Leslie Miller issued her Nunc Pro Tunc Order of March 2, 2017 correctilagtjuage of
the Plea Agreement Movant entered into . . .”) Ossana makes two errors in thisicondirst,
he has not exersed “due diligence” to secure his Amended Plea Agreement to avoid the
statute of limitations in Section 2255(f)(4), and secamdAmended Plea Agreement would
not be a new “fact” under Section 2255(f)(4).

In Johnson v. United States, 544 U.S. 295, 125 S.Ct. 1571 (2005) the defendant obtained

the vacatur of one of his prior convictions that was used to classify him as acttreder.
Johnson, like Ossana here, claimed that the order vacating the conviction aes forf

purposes of Title 28, U.S.C. Section 2255(f)(4). The relevant datdsgassue are as follows:

1983 to 1993 Johnson convicted of two separate Georgia felonies of distributing cocaine.
1994 Johnson indicted and convicted of distributionaufaine base in federal court.
Sentenced as a career offender.

2/6/98 Johnson filed a petition in state court to vacate one of his state prior convictions.

17



Johnson’snotion wassuccessfubnd oneof his qualifying careeroffender predicate
convictionswas vacated.ld. at 300. Johnson theitefd a Section2255 pdition, dleging tha his
factswerediscovered lesthan one yedbefore hefiled theimmediateSection 2255 petition,
allegingtha the petition wastimdy filed under Section2255¢)(4). The Supreme Courtejected
Johnson’sargument, findinghathe had notused duediligenceto se& reviewof his state
conviction:

Although Johnson knew that his conviction subjected him to the career offender
enhancement, he failed to attack the predicate faarer@ment by filing his state
habeagetition until February 1998, more than three years after entry of judgment
in the federal case. Indeed, even if we moved the burden of diligence ahead to the
date of finality of the federal conviction or to AEDPA's effee date two days

later, Johnson would still have delayed unreasonably, having waited over 21
months. Johnson has offered no explanation for this delay, beyond observing that
he was actingro se and lacked the sophistication to understand the procedures.
But we have never acceptpib serepresentation alone or procedural ignorance

as an excuse for prolonged inattention when a statute's clear policy calls fo
promptness, and on this record we think Johnson fell far short of reasonable
diligence in challaging the state conviction. Sinceetb is every reason to

believe that prompt action would have produced a state vacatur order well over a
year before he filed his § 2255 petition, the fourth paragraph of 8§ 2255 is
unavailable, and Johnson does suggest that his motion was timely undey a

other provision.

Johnson, 544 U.S. at 311.

Following Johnson, the Seventh Circuit denied habeas relief to the defendalsbmv.
United Sates, 413 F.3d 685 (7th Cir. 2005), when that defendant attempted to file a Section 2255
proceeding afteobtaining a vacatur of his prior state conviction used to enhance his sentence as
a careepffender. Wilson was sentenced as a career offender in March, 1998, in federaircourt f
his conviction. In June, 2001, Wilson filed a motion to set aside his state conviction. That motion
was successful. Wilson then attempted to file a Section 2255 petition, assertbageht®grt

vacatur as a new fact to avoid the one year limitation period under Section B55ig
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district courtfound thathefederalhabeaspetition wasunimely unde Section 2255(f)(4), a
decisiontha wasaffirmed by the SeventhCircuit: “Johnson holdsthatan unexplained 21-month
delayistoo long;an unexplained 38—month delalgo mustbetoo long.”Wilson, 413 E3d at
688.Similarly, Ossina’swait of atleasttenyearsto even confactthat state court, or 16 yearsto

file theappropriatemotion, isnotthe exerciseof duediligencethatcan avoid theneyear

limitation peiod set outin Section 2255(f)(4)See also Wright v. United Sates, 301 Fed.Appx.

871 (11th Cir. 2008)Wait of two yearsafter conviction wagoo longto qualify asdue
diligence).

ComparingJohnson to Ossana’$actsrevealsthefollowing. Johnson filed hiattack on
his predicate sta&convictionthreeyearsbefore filing his 2255, and thamountof time was
deemed to b#o longto qualify as“duediligence”unde the statute Ossana’#\rizona
Aggravate Assaultconviction occurred on April 6, 1999. Ossdilad his first motion
concerninghis state convictionn July, 2009, around 10 yeaafter his conviction forthat
offense (CaseNumberl:18 CV 00011 SNLJDCD 1, Ossana’Betition; p. 19)Ossana’s actual
Motion to Correchis PleaAgreementvas filed sometimefter January, 2016, around 16 to 17
yearsdfter hisoriginal conviction, and years after hisirst and second federabnvictionsfor
Felon in Possession afFirearm. Ossana waited urditer threedifferent EighthCircuit
opinionswereissued findindnis conviction to be arime of violencebefore he fled themotion
to correcthis pleaagreement. Pursuatd theholding in Johnson, Ossara hasnot exercised‘due
diligence”and his pdition will bedismissed aantimely unde subsection (4pf Section

2255(f).

Ossana’sState Conviction Was Not Vacated; No New Time Period Began.
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Oneof the holdingsof Johnson, supra,wasto the effectthata stae court'sdecision
vacatinga priorconviction wasa “fact” thatrestartghe Sectior22551-yearlimitation period,
subjectto thedefendant’sshowingthathe exercised dudiligencein obtainingthevacatur.

Johnson, 544 U.S. at 302. However, Ossalid notobtain avacaturof his statesentencehe

simply asked thatis pleaagreementanguagdée modified. Theras no newdae of conviction
for Ossana irhis sate case;and no new sentence imposedHe wasgill corvicted of the same
offense ArizonaAggravated Assault, in 1999. Theception noted idohnson wasonly to the
effectthata complete vacatwf a previousconviction would bea new‘fact” justifying relief
underSection 2255(f)(4)Johnson, 544 at 303. (. . adefendant given aentencesnhanced for
aprior conviction isentitled to areduction ifthe earlierconviction isvacated.”) Butonly the
vacaturof a previouscorviction qudifies asa newfactfor purposesof Section 2255(f)(4), not
theamendmenbf awritten pleaagreementhatdoes not change anyactof the prior conviction.

A dmilar issue arose iKeller v. United Sates, 657 F.3d 675 (7th Cir. 2011 that
case, Kelledid notobtain avacaturof theapplicable state senten®e,therule inJohnson did
notapply. Id. at 680.

Here Ossandasnot obtained avacaturof his sentence, henly obtained a slight
modification in thdanguagen hiswritten plea agreement. Hisnviction remained, histatute
of conviction remained thsame, thedaesof conviction remained theame, and hisenence
wasundanged. Therere no ground$or Ossana to clainthata“fact” has been discovered that
affectedhis ca®. The priorEighth Circuit casedinding thatOssanavas convicted under

subsection (2pf Ariz.Rev.Stat. Section 13-1203(A)e undhanged. Gsana’'hange tohis state

pleaagreementlid notchangetheanalysisused by theEighth Circuitin affirmingthis Court’s
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decision to classiffpssan& assaultconviction asa crime ofviolence Further, eviewof the
analysisused bytheEighth Circut demonstratetha the Eighth Circuit did notrely on the
language oDssana’swritten plea agreemerih orderto decide thatOssana’sonviction wasa
crime ofviolence.

Ossanalso argueshatthe statecourt’s designation ohis Arizonaoffenseas “Non-
Dangerous, NomRepetitive” “excludesry possibility thathe pledguilty to a dangerousffense.
(Ossana’$etition; Case Numbet:18 CV 00011 SNLJp. 11)Ossananademuch thesame
argumentin hisfirst appeal. Thissrgumentwasrejected bythe Eighth Grcuit whendeciding

whetherhis assaultconviction wasa crime of violence:

Finally, we note that Ossana'’s arguments concerning a state-court judge's
characterization of the offense as “NONDANGEROUS; NONREPETITIVE” are
largely immaterial to our analysiShe modified categorical approach, like the
categorical approach, is not concerned with the specific details of how a
defendant committed his prior offem or whether a state court or state legislature
considered the offense to be violent or dangerous. Our analysis is concerned only
with the fact of the conviction and identifying the particular subpart of a statute
that the defendant violated.

United Sates v. Ossana, 638 F.3d 895, 904 (8th Cir. 201Dssanall)

Ossana’sontention that Arizona’s label on his conviction documents that state the
offense is “Non-Dangerous, NdRepetitive” is simply immaterial to the question of whether the

crime is a fededacrime of violence under the Guidelines.

Ossana’s Issue is Not Cogmable in a Section 2255 Proceeding.

Ossana argues that his Sentencing Guideline raageniscalculated in that he no longer

has a crime of violence. Ossana requests that this Court recalculate his @uatedm and

21



resentencéim without finding the Arizonaassaultconviction to bea aime ofviolence.
However, in dongline of previouscases, thi€ircuit has hdd thatmattersof Guideline
calculationsare notcognizable ina Sectior2255 proceeding. Thaefendantin Sun Bear v.
United Sates, 644 F.3d 700 (8th Cir. 20113aced jussuch aproblem. Sun Beawvassentenced
asa careenffenderfor afederalmurderconviction.His caeeroffendersatuswaspredicated
on the classificatn of his prior conviction forattempted auto thefs a crime of violence After
SunBearwassentencedsa careepffender,andafterhe losthis directappeal,the case of

Begay v. United Sates, 533 U.S. 137, 128 S.Ct. 1581 (2008), was announcedctiestwhat

crimescould be considered to beolentfelonies undethe ArmedCareerCriminal Act. After
that decisionthis Circuit issuedits decisionin United Sates v. Williams, 537 F.3d 969 (8th Cir.
2008), in which ithdd thatthe crime of auto theft wasota Guidelines’ crimeof violence. Sun
Bearsoughtto availhimselfof theholding of Williams and filed aSection 2255 petition,
allegingtha his undelying Guidelinecalculationswvereincorrect.Following a denial ofhis

petition by thedistrict court, Sun Beaappealed.

The Eighth Circuit ejected Sun Bear’s claim, holding:

Section 2255 “was intended to afford federal prisoners a remedy identical in
scope to federal habeas corpu3dvis, 417 U.S. at 343, 94 S.Ct. 2298. Like
habeas corpus, thremedy “does not encompass all claimed errocenviction

and sentencing.United Sates v. Addonizio, 442 U.S. 178, 185, 99 S.Ct. 2235, 60
L.Ed.2d 805 (1979). It provides a remedy for jurisdictional and constitutional
errors, neither of which is at issue here. Beyond that, the permissible scope of a
2255 collateral attack on a final conviction or sentence is severely limited; “an
error of law does not provide a basis for collateral attack unless the claimed erro
constituted ‘a fundamental defect whiinherently results in a complete
miscarriage of justice.’ Id., quotingHill v. United Sates, 368 U.S. 424, 428, 82
S.Ct. 468, 7 L.Ed.2d 417 (1962).
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Applying these principles, this court and our sister circuits have consistetdly
“that ordnary questions of guidelinaterpretation falling short of the
‘miscarriage of justice’ standard do not present a proper section 2255 claim.”
Auman v. United Sates, 67 F.3d 157, 161 (8th Cir.199%ccord Pregent, 190

F.3d 279, 284 (4th Cir.1999), andses citednited Sates v.

Williamson, 183 F.3d 458, 462 (5th Cir.199%raziano v. United Sates, 83 F.3d
587, 590 (2d Cir.1996). Therefore, such questions “may not ltegeted under

§ 2255.”United Satesv. McGee, 201 F.3d 1022, 1023 (8th Cir.2000). Although
decisions such a&uman have reserved judgment as to whether a misapplication
of the Sentencing Guidelines coweer support § 2255 relief, 67 F.3d at 161,
neither the parties' nor our own research have uncovered decisions in which a
guidelires error was held to be a “complete miscarriage of justice” cognizable
under § 2255 prior to the panel opiniorGribert v. United Sates, 609 F.3d 1159,
1163-67 (11th Cir.2010), an opinion the Eleventh Circuit \eatathen it granted

a rehearing en banGilbert v. United States, 625 F.3d 716 (11th Cir.2010).

Sun Bear, 644 F.3d 700. 704-05 (8th Cir. 2011).

Ossana does not claim that his sentence was issued in excess of the maximoiy statut
range of punishment under his statute of conviction. He melaiys that the district court
should reevaluate whether his Arizona assault conviction was properly cthasifiecrime of
violence. Like the defendant 8un Bear, Ossana’s claim of Guidelines calculation erraras

cognizable in a Section 2255 predig.

Harmless Error as to Case Number 1:18 CV 00035 SNLJ.

Ossana cannot claim that his sentence was affected by any Guideline calculahian, i
this Court announced that its sentence would have been the same even if Ossana’s prior
conviction were notlassified as a crime of violence:

First of all, the sentence I’'m going to impose | would impose against yolevhet
or not this prior felony conviction in Arizona was considered a feloran- -

aggravated felony or violent felony or not, so | just wannike that clear that
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it's not - - that the actual legal categorization of the term is not in any way
affecting the sentence that I'm giving you now even though it would reduce
theoretically the guideline provisions down from the 51 months to 63 months.
What I'm more concerned is that, you know, you just for some reason cannot
abide by the terms of your supervised release. You continue to use firearms or
possess firearms | should say. And why in the world you would risk everything
again by possessing a firearm | don’t know.

You know, | regret having to impose another sentence against you like the one
that was imposed the last time around, but what am | supposed to do? | mean,
you do the same things over and over. | mean, you know they’re felonies. You
know you’re going to go back to prison, and, you know, you can only blame your
background only so much.

| mean, you've got a lot going for you. You're a very intelligent person. | think
you really can make it I'm sure if you'd just get a little bit of self discipline in

your life somehow, some way.

(Case Number 1:14 CR 00018 SNLJ, DCD 51,Sent. Tr., p. 12, 13)

Any claim by Ossanthat his second sentence was erroneously imposed because of a

Sentencing Guideline error is mistaken, given that this very Court acaeduhat its sentence

would have been the same even if Ossana’s prior conviction were not classifiethasat ¢

violence. Ossana cannot claim that his sentence would have been less with a differetihgenten

calculation.

Fed.R.Crim.Pr. 52 states that “Any error, defect, irregularity, or variaate dles not
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affectsubstantiarights mustbe disregarded.” Ossanattaimed error, evenfitrue, would be
sucha harmles®rror,since hissentence wouldhave beenexactlythe sameeven if this Court

would hare found hs Arizonaconviction notto bea aime of violence. Osgaais notentitled to
relief on his petition.
CONCLUSION
For the foregoing reasons, this Court delesana’s 8§ 2255 petition, without a hearing.
IT IS FURTHER ORDERED this Court will not issue a certificate of
appealabilitypecaus@®ssana hasnot made a substantial showing of the denial of a

federal constitutional right.

Dated this5™ dayof August, 2019.

Y iialald

STEPHEN N. LIMBAUGH, JR.
UNITED STATES DISTRICT JUDGE
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