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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION
RANDY LEE BAILEY,

Plaintiff,

VS. ) Case N01:18-cv-00065JAR

MENARD, INC.,
d/b/a Menards

Defendant.

N N N N N N

MEMORANDUM AND ORDER

This matter is before the Court on Defendant Menard, tilo/a Menards Motions for
Summary Judgment and to Exclude the Testimony of Plagmtdkpert Witness Jerry Bibach.
(Docs. 37. 40.) Both motions are fully briefed and ready for disposition.

Background?

On January 23, 2017, Plaintiff wasthe Menards store on Oak Grove Road in Poplar
Bluff, Missouri. As he was walking through the electrical department, Plaintiff tripped and fell
to the ground. To enter the electrical departmeptatrons must transition fromm polished
concrete floor to aiskecarpeted with AstroTurf. In each aisle, a “transition strgpfaid over the
seam between the polished concrete and the carpettwdhmecetransition stripmodel chosen
by Menardsconsists of an aluminum base screwed to the concrete floor and a rubber insert that

connects to the base.

LFacts are taken from the parties’ statements of matadglresponses and supplements thereto
The Court will cite specific filings where appropriate.
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The electrical department displays a number of lighting fixtures and ceiling fans
suspended from the ceiling of the stoRdaintiff alleges that he was looking up at the lights and
fans on display when hisot caughta transition strip that wasticking up higher than it should
have been.(Doc. 25.) He alleges that, when he tripped, he reached out instinctively and made
contact with several unsecured boxes containing heavy ceiling fans, caesmgot fall on his
back as he fell to the flooatefirst. (Id.) Plaintiff alleges that he suffered serious injuries to his
back, head, and other areas, including aggravation gérkiexisting multiple sclerosis. (Id.)

He asserts that Heasincurred medical expenses and lost income, deals with ongoing pain, and
that he will need future medical treatment, all attributabMéaards negligence.(ld.)

In supportof his claim Plaintiff offersBirnbach’s expert repartvhich concludes that the
strip that Plaintiff tripped ovewasas high as 1.5 ahes Birnbachs conclusions aréased on
photographs of the transition stigken by Plaintiffs counsel. Menards asserts that Plaintsf
counsel photographed the wrong aisle and that therefore Bifisbeggtort must be excluded.
(Doc. 38.) As a reslt, Menards argues that it is entitled to summary judgment be&daiseiff
cannot prove that the transition strip was dangewostiout expert testimony.

Menardsalso argues thatts expert, William H. Nelson, personally examined the aisle
where Plainff fell and determined that the actual transition strip on which he trippegplied
with the requirements of the Americans With Disabilities AEt1990 (“ADA"), 42 U.S.C.

88 12101-12213 (Doc. 38.) In addition, Menards argues tR&intiff cannot receer because
anypotential trip risk posed by the transition strip was open and obvitdi¥. (
Menards' Motion to Exclude Birnbach’s Testimony(Doc. 40)

Because one of Menardsummary judgment arguments turns on Plaistifack of

admissible expert testimony, the Court will first address Mehanagsion to exclude Birnbach

testimony.



Legal Standard

The federal rules of evidence and related case law require that an exgpealibed and
that the expets testimony be both reliable and relevaBeeFed. R. Evid. 702Kkumho Tire Co.
v. Carmichael 526 U.S. 137, 152 (1999). An expert may be qualified by “knowledge, skill,
experience, training, or educationFed.R. Evid. 702, Kumho Tire Cq.526 U.S. at 1561.
Reliability hinges on the sufficiency of the facts or data on which the opinitwased, the
dependability of the principles and methods employed, and the proper application of the
principles and methods to the faof the caseFed.R. Evid. 702. If the opinion is based solely
or primarily on experience, the witness must connect the experience to the conoffsied,
must explain why the experience is a sufficient basis for the opinion, and mustsiste lie
appropriateness of the application of the experience to the feet.R. Evid. 702, Advisory
Committee Notes.To be relevant, the testimony must “assist the trier of fact to understand the
evidence or to determine a fact in issué=ed.R. Evid. 7®. Relevance requires the expert
testimony relate to an issue in the caSee Daubert509 U.S. at 591 [D]oubts regarding the
usefulness of an exp&sttestimony” are resolved in favor of admissibilitarmo v. Tyson
Fresh Meats, In¢.457 F.3d 748, 758 (8th Ci2006);accord Johnson v. Meatbhnson & Ca.
754 F.3d 557, 5628¢h Cir. 2014),because “[a]n exper opinion should be excluded only if that
opinion is so fundamentally unsupported that it can offer no assistance to th&ymergetis,
Inc. v. Hurst 477 F.3d 949, 956 (8th Cir. 2007) (internal quotation marks and citation omitted).

Discussion

Menards argues that Birnbashreport is unreliable, irrelevant, and unduly prejudicial.
(Doc. 41.) In his report, Birnbachakesfour key findings. (SeeDoc. 446.) First, heconcludes
thatMenards chose model of transition striphatdoes not meet ADA standards. (Doc-21at

2.) Second, he concludes that the chosen transition strip is not designed to withstand the heavy
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foot traffic it wouldencounteon the floor of a large retailer such as Menar@d. at 5 Doc. 44

6 at 11.) Third, he concludes that the chosen transitionretge it impossible for the floor
cleaning service to maintain the floor abutting the transition, which left transitigs s
throughout the lighting department in various states of disrepair. (Dez.a4B.) Fourth, he
opines thathe AstroTuf carpetingMenards chose may have a pile that does not meet ADA
standards, which further compromised the safety of the transitiorissinptallation and
maintenance. (Id. at 2.) As noted, Birnbachs opiniors are based on measurements and
manipulatiors of transition strips found in several of the lighting aisles in the Oak Grove Road
Menards store. (Doc. 44-6 (including pictures of multiple Astro€arpeted aisles).)

The crux ofMenard$ argument is thathe photos taken by Plainti$ counselupon
which Birnbach relieg-depict the wrong aisle. (Doc. 41 As such, Menards argues that
Birnbach’s opinion is not based on “sufficient facts or data,” relates to the condition of transiti
stripsthat are not relevant to Plaintsfclaim, and inviteshie jury to find for Plaintiff based on
the conditions of those other transition strips rather than the actual conditions Plaintiff
experienced(ld.)

Menards asserthat a Menards employa@eok photographs of the relevant aisteortly
after Plaintiffs fall and that those photashow a unique discoloration in the cement fldoat
allowed their expert to identify theorrect location of the fall (Doc. 41 at &.) Plaintiff
responds that the employee likely photographed the wrong aisle and that Hentimeport
describing the fall is too vague to resolve the confusion. (Doc. 44 at 8.) Plaintiffnaddest
counsel did not photograph the aisle Menards identifies because, when héo vileat site
inspection, the store manager assured him that the fall had not occurred in thatrdse, f
confusing the matter(ld. at 9.) Finally, Plaintiff argues that the condition of other transition

strips is relevant to his claim insofar asdémonstrates the flaws in the design of the chosen
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model, specifically how the height of the rubber insert can chaasyevell as the efficacy of
Menards cleaning and inspection regimen@d. at 10-11.)

The Court finds that Birnbath testimony is basedn sufficient facts to be relevant to
Plaintiff s claims and helpfuto the jury but that some of higindings are not relevant to
Plaintiff's claim. The Court believethat an expefts opinion regarding the suitability of the
chosen transition strip met—especially regarding the security of the rubber insed its
compliance with the ADA-is related to Plaintifs legal claim that Menards was negligent in
maintaining the safety of its flopspecifically as to whether Menards knew or should have
known that the transition stripvas unsafé. Moreover, the Court finds that the expertise
necessary to identify potential flaws in the chosen maslaiot within the knowledge or
experience of an ordinary lay juror. Awxdingly, Birnbachs first and secondey findings
would be of significant help to the jury.

While the Court agrees with Menards that there is some risk that Bitsb@stimony
might be misunderstood by some jurors as conclusive evidence that the transpicvestri
which Plaintiff tripped was in a dangerous conditiomhen he tripped over-to the extent
Menards is correct that Plaintif counsel failed to photagph the correct aistethe Court is
confident that a properlinstructed jury will be able to appropriately contextualize Birntach
conclusions. SeeRidgell v. City of Pine BIluff935 F.3d 633, 636 (8th Cir. 201Qurors are
presumed to follow instructions). Moreover, Menardsgument that Birnbach is unable to
opine as to the specific state of the transition strip in the aisle on the day Fiingibesto the

weight of his opinion, not its admissibility.

2The Court does not believe the fact that the transition strip was taken from Mestacits’s
relevantand will exclude any expert testimony to that gffec
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That said, the Court finds that Birachs third and fourttkey findingsare irrelevant to
Plaintiff's claim. Put simply, Plaintiff does not allege that his trip was caugdddaequate
floor cleaning or the AstroTurf carpeting; he alleges that he tripped over tistitna strip
While the hird and fourth key findingsnterset with the state of thdloor in the electrical
department neither assist the jury in determining whetlidaintiff's fall was caused by
defectivetransition strip. The Court will therefore exclude Birnbach’s third and fourth key
findings.

Accordingly, the Court will grant in part and deny in psiénards motion to exclude
Birnbach’s testimony.

Menards’ Motion for Summary Judgment (Doc. 37)

Menardsalso moves for summary judgmeatgung that Plaintiff cannot showthat his
fall was caused by an inherently dangerous transition atwdpthat, in any event, the risk was
open and obvious.

Legal Standard

Pursuant to Federal Rule of Civil Procedure 56(a), a court may grant a motion for
summary judgmenonly if “there is no genuine issue as to any material fact and the moving
party is entitled to judgment as a matter of lanCelotex Corp. v. Catretd77 U.S. 317, 322
(1986). The burden is on the moving partZity of Mt. Pleasant, lowa v. Associated Elec- Co
op. Inc, 838 F.2d 268, 273 (8th Cit988). In ruling on a motion for summary judgment, all
reasonable inferences must be drawn in a light most favorable to theavimg party. Woods
v. DaimlerChrysler Corp.409 F.3d 984, 990 (8 Cir. 2005). The evidence is not weighed and
no credibility determinations are mad&enkins v. Winter540 F.3d 742, 750 (8th Cir. 2008).

Once the moving party demonstrates that there is no genuine issue of materiakfa

nonmowant must do more than show there is some doubt as to the fatassushita Elec.
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Industrial Co. v. Zenith Radio Corp475 U.S. 574, 586 (1986)nstead, the nonmoving party
bears the burden of setting forth affirmative evidence and specific fact$idgvia and other
evidence showing a genuif@ctual dispute that must be resolved at .tridahderson v. Liberty
Lobby, Inc, 477 U.S. 242, 249 (1986Qelotex 477 U.S. at 324.“A dispute about a material
fact is‘genuine’ only if the evidence is such that a reasonable jury could return a verdict for the
nonmoving party” Herring v. Canada Life Assur. Ga207 F.3d 1026, 1030 (8th C2000)
(quoting Anderson 477 U.S. at 248). On the other hand, judgment as a matter of law is
appropriate only when there is no legally sufficient evidentiary basis on whies@neble jury
could find forthe nonmoving party. Fed. R. Civ. P.(&0 Because of the factintensive
nature, fsjJummary judgment is often inappropriate in negligence casésfy v. Wright 199
S.W.3d 780, 7883 (Mo. Ct. App. 2006)quotingBartel v. Central Markets, Inc896 S.W.2d
746, 748 (Mo. Ct. App. 1995)).
Discussion

To recover m aslip-andfall caseagainst a retail storex plaintiff must show:*(1) a
dangerous condition existed on Defendamremises which involved an unreasonable risk; (2)
that Defendant knew or by using ordinary care should have known of the conditighat(3)
Defendant failed to use ordinary care in removing or warning of the danger; aaslg4esult,
Plaintiff was injured. Rycraw v. White Castle Sys., In28 S.W.3d 495, 499 (Mo. Ct. App.
2000)(citing Morrison v. St. LuKe Health Corp.929S.W.2d 898, 903 (MoCt. App. 1996);
Christian v. Saint Francis Med. Ctr536 S.W.3d 356, 358 (Mo. Ct. App. 201@8h'g and/or

transfer deniedJan. 3, 2018).



a. Dangerous Condition

Menardsbegins by arguinghat Plaintiff cannoprove the first element of his negligence
claim because he has no evidence of the condition chdhmltransition strip over which he
allegedly tripped.Relatedly, Menards argues that expert testimony is necessary to explain how
or why the conditions of a given transitionigtmight make it dangerous and that Plaififf
experts testimony is inadmissible. Because this Cdas already found that Birnbath
testimony is admissible and relevant, it need not address whether the risk pdsedlsgedly
dangerous conditiommere—a loose or otherwise defective transition stApould be readily
understood by a lay jury without expert testimony.

As to Menardss argunentthat Plaintiff has no evidence of the condition of the transition
strip at issue on the day he tripped becduiseounsel neveexaminedhe aisle in which he fell
(Doc. 38 at 5)the Court concludes that thereaggenuine dispute of material faad to which
aisle Plaintiff was in when he trippexhd as to the condition of that transition strip. Menards
argues that it identified the appropriate aisle based on the color of the floor in theirye@plo
incident report photos. Plaintiff asserts that the products and layout of the aisle in the
employeés photographs did not match his recollection of the aisle. Further confusiisgubis
the store managey statementhat the store had been rearranged in the time between the fall and
the site inspectiomand assurances that the fall had not taken place in the aisle Menards’ expert
identified Thelocation of Plaintiffs fall is material to the issue of liability and, accepting the
facts in the light most favorable to Plaintiff, there is a genuine dispute as te hdéell. For

this reason, the Court findisat summary judgment is not appropriatethis basis.



b. Causation

Menardss second summary judgment argumenthiat Plaintiff cannot show that the
transition strip was the proximate cause of his injuries. Mengedsos that Plaintiff's
causation argument relies on an expert report that did not consider the conditresarfdition
strip in the aisle where Plaintiff fell.In other words, Menards argues that because Plaintiff
cannot prove the transition strip was dangerous, he cannot show that it caused less. injuri
Plaintiff respondghat he can personally describe the state oatbleand that he does not need
expert testimonyo establish that the subject transition strip was dangerously maintgDed.

45 at 4-6.)

Again, the Court concludes that a genuine dispute of material nfadtes summary
judgment inappropriateMenards$ second argument is merely an extension of its first and relies
on the same assertion that Plaintiff did not measure the correct aislescéisséid above, the
exact location of Plaintif6 fal and the condions of the transition strip in that aisle are in
dispute. Those factual issues are properly decided by dirfdet at trial. Accordingly, the

Court will not grant summary judgment on this basis.

c. Open and Obvious

Finally, Menardsargues that, even iPlaintiff was injured when héripped over a
defective or dangerousansition strip he cannot recover becautieat risk was open and
obvious. (Doc. 38.) Store owners have no duty to warn guests ‘atjpern and obviotis
dangers. Christian, 536 S.W.3dat 358-59(citing Lacy, 199 S.W.3dat 783). A store owner is
“entitled to expect that its invitees will exercise ordinary perception, intelkgend judgment,
discover an obvious condition, appreciate the risk it presented, and take the minimal steps

necessary to avert a tragedyHolzhausen v. Bstate Dev. Agencyil4 S.W.3d 488, 495 (Mo.



Ct. App. 2013)(citing Harris v. Niehaus 857 S.W.2d 222, 226 (Mo. 1993) “In applying

the operandobviousexception to premises liability, Missouri countequire only that the
dangerous condition bmpenandobviousso that an invitee would reasonably be expected to
realize the danger associated with the conditiad.

Menard$s argument relies on its expertconclusion that a store guest would be
reasonhly expected, through “conceptual scanning” or a “visual search,” to identify gke ri
posed by the transition strip. (Doc. 38 at 9.) He further concluded that the color contrast
between the polished cement floor and the green AstroTurf made the risks posed by the
transition obvious. (Id.) Plaintiff responds that his vision was drawn to the ceiling by the
lighting and fan display and that, in any event,libghtdifference between an ABAompliant
threshold (no higher than 0.5 inches) and a dangeroushcorapliant threshold (which his
expert determined to be .688 inches) is not open and obvious. (Doc.-46 Bb6. 412 at 5;
Doc. 44-6 at Figure 3A.)

Viewing the facts in the light most favorable to Plaintiff, fBeurt concludes that it
cannot sayas a matter of law, thahé¢ danger posed by the transition strip was open and
obvious. Plaintiff is alleging that a minute differen@e height—0.188 inches-transforms an
otherwise safe transition strip into a dangerous tripping hazard. The Couly sampot say
thata guest “wouldreasonablype expected to realize the danger associated @ith188inch
difference in the height ai floormounted rubber insert. Moreover, the Court believes that,
except in the most extreme cases, the obviousnesslafigerous condition is a factual question
properly reserved for the fafinder at trial. As such, the Court does not believe summary
judgment on this basis is appropriate.

Accordingly, the Court will deny Menardsiotion for summary judgment.
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Conclusion

For the foregoing reasons, the Court concludes that Birfdaskpert testimony is
admissible and that summary judgment is not appropriate.

Accordingly,

IT IS HEREBY ORDERED that Defendant Menard Motion for Summary Judgment
(Doc. 37), isDENIED.

IT IS FURTHER ORDERED that Defendant Menard Motion to Exclude the
Testimony of Plaintiffs Expert Witness Jerry Birnbach (Doc. 40)GRANTED in part and
DENIED in part. The Court will exclude any testimony not directly related to the ADA
compliance ad general suitability of the model of transition strip used by Menards & tbein
Birnbach’s first and second key findingThe Court will not allow testimony regarding the

sourcingof the transition strip.

Dated this23rd day of December, 20109.
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