Cornell v. Reed Doc. 13

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
SOUTHEASTERN DISTRICT
DONALD CORNELL,

Plaintiff,

V. ) No. 119-CV-63 HEA
CHARLES REED et al,

Defendang.

N s

OPINION, MEMORANDUM AND ORDER

Before the Court is plaintifbonald Cornell’samendedomplaint, as well as a motidor
leave to proceed in forma pauperis and a motion for extension of time to provide the i@oart w
certified copy of his inmate account statemiefRbr thereasons stated below, the Court finds that
plaintiff does not have sufficient funds to pay the entire filing fee and vedisssan initial partial
filing fee of $1.00.See 28 U.S.C. 81915(b)(1). Bised upon a review of theadings the Court
will order plaintiff to file a third amended complaint

28 U.S.C. § 1915(b)(1)

Pursuant to 28 U.S.C. § 1915(b)(1), a prisoner bringing a civil action in forma pauperis is
required to pay the full amount of the filing fee. If the prisoner has insuffieciaedsfin his or her
prison account to pay the entire fee, the Court must assess and, when funds lexisgcolitial
partial filing fee of 20 percent of the greater of (1) the average modéplgsits in the prisoner's

account, or (2) the average monthly balance in the prisoner's account for the pnamsix

Plaintiff has additionally filed a request for service of process on his acheodelaint by
certifiedmail, as well as a motion to supplement his amended complaint. [Doc. #9 gnd #10
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period. After payment of the initial partial filing fee, the prisoner is required te@ meonthly
payments of 20 percent of the preceding month's income credited to the prisoner's. a8
U.S.C. § 1915(b)(2). The agency having custody of the prisoner will forward these monthly
payments to the Clerk of Court each time the amount in the prisoner's account i€k eatil

the filing fee is fully paid.ld.

Plaintiff has not submitted a prison account statement. As a result, the Couetjwitter
plaintiff to pay an initial partial filing fee of $1.005ee Henderson v. Norris, 129 F.3d 481, 484
(8th Cir. 1997) (when a prisoner is unable to provide the Court with a certified copy ofsbis pri
acount statement, the Court should assess an amount “that is reasonable, based on whatever
information the court has about the prisoner’s finances.”). If plaintiff is unable ttheasitial
partial filing fee, he must submit a copy of his prison accetatement in support of his claim.

Legal Standard

Under 28 U.S.C. § 1915(e)(2), the Court is required to dismiss a complainhfftedna
pauperigf it is frivolous, malicious, or fails to state a claim upon which relief can betgpgla A
pleading thabffers “labels and conclusions” or “a formulaic recitation of the elements of a cause
of action will not do,” nor will a complaint suffice if it tenddvare assertiondevoid of “further
factual enhancementAshcroft v. Igbal, 556 U.S. 662, 678 (200Qjuoting Bell Atlantic Corp. v.
Twombly, 550 U.S. 544, 555 (2007)).

When conducting initial review pursuant to § 1915(e)(2), the Court must accept as true
the allegations in the complaint and must give the complaint the benefit of a liberalictimstr
Haines v. Kerner, 404 U.S. 519, 520 (1972). However, the tenet that a court must accept the
allegations as true does not apply to legal conclusighbal, 556 U.S. at 678, and affordingieo

se complaint the benefit of a liberal construction does not mean that procedurahratdsmary

2



civil litigation must be interpreted so as to excuse mistakes by those whegwitieout counsel.
See McNell v. U.S, 508 U.S. 106, 113 (1993). Evpro secomplaints are required to allege facts
which, if true, $ate a claim for relief as a matter of laMartin v. Aubuchon, 623 F.2d 1282, 1286
(8th Cir. 1980)see also Sone v. Harry, 364 F.3d 912, 9145 (8th Cir. 2004) (federal courts are
not required to “assume facts that are not alleged, just because aonatiftactual allegation
would have formed a stronger complaint”).
Background

Plaintiff brings thisaction pursuant to 42 U.S.C. § 1983 alleging violations of his civil
rightsduring his incarceration ab8theast Correctional Center ESC’). On April 22, 2019, e
Court reviewed plaintiffs complaint pursuant to the Prison Litigation Reforip 28 U.S.C. §
1915, and found that plaintiff's complaint failed to comply with Federal Rules of Prec8dund
10. Plaintiff was ordered to amend liemplaint at that time. Plaintiff filed his amended complaint
on May 13, 2019, as well as a motion to proceed in forma pauperis on that sanfdaifaié.
filed a supplemental pleading on that same date.

Plaintiffs Amended Complaintand Supplemental Pleading

The Court has reviewed plaintiffs amended complaint and supplemental pleauting
once again finds that it does not comply with Federal Rules of Civil Procednc18.

The gist of plaintiff's claimsappear to relatéo conditions ofconfinement but they are
buried in arambling secondamended pleadingnd supplementatomplaint. And plaintiff's
handwriting is extremely challenging to read, making his assertions atf@ndefendants even

more problematic to discern.



In his amendedomplaint, plaintiff names hisaseworker Charles Reed and Warden Jason
Lewis as the only defendants in this action. He brings this action against defenddres i
individual and official capacities.

Plaintiff asserts that Caseworker Reed failed 8poad to his requests, on unspecified
dates,for additional clothing itemgas well as a towel and washcloth) that appear to have been
removed from his cell after a cell seaint~ebruary of 2019.

Plaintiff states that the items were removed becausedidegot have his name in the
clothes Plaintiff appears to acknowledge that this is Missouri Department of Corrections policy.

Plaintiff claims in his amended complaitihat because he lae#t the proper number of
clothes, havas unable to take showerswash his clothes properly, and for some unspecified time
he developed a rash and smelled. Plaintiff failed to articulate in his amenuhgtbict the
outcome of this issue, and how long he was unable to take showers or how many spesibt€ ite
clothing he was left with or for how long of a time perfd@laintiff also failed to articulate in his
amended complaint how many grievances he filed with defendant Reed an@fehdbdt Reed’s
responses were to plaintiff's grievances, i.e., whether he refused to providdfplathtithe
clothing, what specific clothing and on what date.

Plaintiff failed to makellegations against Warden Jason Lewikis amended complaint
only noting that Warden Lewis taot signed off on his request for new clothing isehRiowever,
again plaintiff failed to articulate exactly when he asked Warden Lewis foreting ivf clothing

and how such requests were provided to Warden Léwis.

2 Plaintiff states irExhibit Al that he had no boxers for over 80 days. He does not indicate howsatksy-shirts,
pants, etc. he had from February through May.

3 “Liability under § 1983 requires a causal link to, and direct responsifalitythe alleged deprivation of rights.”
Madewell v. Roberts, 909 F.2d 1203, 1208 (8th Cir. 1990). To be cognizable under § 1983, a claim mesthateg
the defendant was personally involved in or directly responsibleddntidents that deprived the plaintiff of his
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In Exhibit Alto plaintiff's amended complaint, plaintiff notes that on May 6, 2Qt@rles
Reed gave him clothing but Beates that hdoes not believe that this fixes the actions previously
done to him.

Discussion

The Court recognizes that plaintiff has attemptedamewhatomply withthe Court’s
prior Order. However, Rulé(a) reuiresashort and plain statement,” aRdile 8(e) requires that
each averment of a pleading shall be simple, concise, and direct.

Plaintiffs amendedcomplaint is neither simple or concise or diréatd plaintiff needs
to have separate paragraphs in his complant to be in compliance with Rule 10, not just
sentences that run into one another in a cramped space that make it difficult to disrn one
claim from another.

Because plaintiff is proceeding pro se, the Court will give him an opportunite tathiird
amended complaint. If plaintiff wishes to pursue additional claims against additional
defendants, and the claims do not arise from the same transaction or occur@nhe has
chosen to advance in his amended complaint, he must file each such claim as a niew c
action on a separate complaint form, and either pay the filing fee or file a matn for leave
to proceed in forma pauperis.

Plaintiff must prepare the amended complaint using a Goavided form, and must
follow Rule 8 and 10 of the Federal Rules of Civil Procedure. Rule 8 requiresdltatntiplaint

contain a short and plain statement of the claim showing entitlement to delife “Caption”

constitutional rights.Martin v. Sargent, 780 F.2d 1334, 1338 (8th Cir. 1985). Claims sounding in respondeat
superior are not cognizable under § 1988yd v. Knox, 47 F.3d 966, 968 (8th Cir. 1995).



section of the form complaint, plaintiff should write the name of the defendant(s3neswo sue.
In the “Statement of Claim” section, plaintiff should begin by writing themtdnt's name. In
separate, numbered paragraphs under that name, plaintiff should: (1) set forth the factua
allegations supporting his claim against that defendant; (2) state what constitotidaderal
statutory right(s) that defendant violated; and (3) state whether the defend@mgssued in
his/her individual capacity or official capacitylf plaintiff is suing more than one defendant, he
shall proceed in this manneith each one, separately writing each individual defendant’s name
and, under that name, in numbered paragraphs, the allegations specific to that paefientant
and the right(s) that defendant violated.

Plaintiff is advised that he must allege tlathat show how each defendant is causally
linked to, and directly responsible for, violating his righ&e Jeffers v. Gomez, 267 F.3d 895,
915 (9th Cir. 2001) (8 1983 liability arises only upon a showing of personal participgtion b
defendant)Madewell v. Roberts, 909 F.2d 1203, 1208 (8th Cir. 1990) (liability under § 1983
requires a causal link to, and direct responsibility for, the alleged depnvafi rights)
Additionally, there is no respondeat superior liability under 42 U.S.C. 8§ 1983. Thus, it igyunlike
thatWarden Lewiscan be held individually liable for § 1983 violations.

Plaintiff is also advised that, for attion to be allowed to proceed against a fictitious, or
“Doe” defendant, the complaint must make sufficiently specifituidallegations to permit that
defendant to be identified after reasonable discov&egMunzv. Parr, 758 F.2d 1254, 1257 (8th

Cir. 1985).

4 The failure to sue a defendant in his or her individual capacity may result in thes#sohis
that defendant.



Plaintiff shall havetwenty-one (21)days from the date of this Order to fis third
amended complairftPlaintiff is warned that the filing of ththird amended complaimiompletely
replaceghe originaland all prior pleadingsClaims that are not+aleged are deemed abandoned.
E.g., InreWireless Telephone Federal Cost Recovery FeesLitigation, 396 F.3d22, 928 (8th Cir.
2005).

Accordingly,

IT IS HEREBY ORDERED that plaintiff's motion to proceed in forma paupeb®g.

#7] is GRANTED.

IT IS FURTHER ORDERED that the plaintiff shall pay an initial filing fee ofL®0
within twenty-one (2} days of thalate of this Order. Plaintiff is instructed to make his remittance
payable to “Clerk, United States District Court,” and to include upon it: (1) his;n@jhis prison
registration number; (3) the case number; and (4) that the remittance is foriral prigceeding.

IT IS FURTHER ORDERED that plaintiffs motion tosupplement hisamended
complaint [Doc. #9]s GRANTED.

IT IS FURTHER ORDERED that within twentyone (21) days of the date of this
Memorandum and Ordeplaintiff shall submit a third amended complaintin accordance with
the instructions set fortherein.

IT IS FURTHER ORDERED that plaintiff's motion for extension of time to file his
prison account statement [Doc. #12DENIED AS MOOT.

IT IS FURTHER ORDERED that plaintiff's motion for request for service of the

complaint [Doc. #10] iDENIED AT THIS TIME . Service of process shall be effectuated the

5The Court will not accept multiple supplemental pleadings in one action.
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Court after review of plaintiff's third amended complaint for frivolousnes$icrnasness and for
failure to state alaim pursuant to 28 U.S.C. § 1915.

IT IS FURTHER ORDERED thatthe Court will notacceptany additionakupplements
to complaints or amendments by interlineation.

If plaintiff fails to timely comply with this Memorandum and Order, the Court will
dismiss this action without prejudice and without further notice.

Dated thisl7thday ofDecember2019.

HENRY EDWARD AUTREY
UNITED STATES DISTRICT JUDGE



