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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
SOUTHEASTERN DIVISION
JEFFREY J. O'NEAL
Plaintiff,
V. No. 1:18V95 NAB

BLAKE HOSKINS,

N = N N N N N N N

Defendant

OPINION, MEMORANDUM AND ORDER

This matter comes before the Court on the motion of plaintiff Jeffrey J. O’bielddve
to commence this civil action without prepayment of the required filing f@ecket No. 4).
Having reviewed the motion and the financial information submitted in support, the Coart find
that it should be grante&ee28 U.S.C. § 1915(a)(1). Additionally, for the reasons discussed
below, the Clerk of Court will be directed to issue process on defendant Hoskinsnidivicuial
capacity as to plaintiff's claim of First Amendment retaliation. However, plésmtther claims
will be dismissed without prejudice.

Legal Standard on Initial Review

Under 28 U.S.C. 8§ 1915(e)(2), the Court is required to dismiss a complaint filed in forma
pauperis if it is frivolous, malicious, or fails to state a claim upon which rediefoe granted. To
state a claim under 42 U.S.C. 8§ 1983, a plaintiff must denatestr plausible claim for relief,
which is more than a “mere possibility of miscondu&shcroft v. Igbgl 556 U.S. 662, 679
(2009). “A claim has facial plausibility when the plaintiff pleads factuatemnthat allows the
court to draw the reasonable inference that the defendant is liable for theduiscalleged.”

Id. at 678. Determining whether a complaint states a plausible claim for relief is atconte
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specific task that requires the reviewing court to draw upon judicial erperi@nd common
senseld. at 679. The court must “accept as true the facts alleged, but not legal conclusions or
threadbare recitals of the elements of a cause of action, supported by mereocpnclus
statements.Barton v. Taber820 F.3d 958, 964 {8Cir. 2016).See also Bywn v. Green Tree
Servicing LLG 820 F.3d 371, 3723 (8" Cir. 2016) (stating that court must accept factual
allegations in complaint as true, but is not required to “accept as true galyctaclusion
couched as a factual allegation”).

When reviewing a pro se complaint under § 1915(e)(2), the Court must give it the benefit
of a liberal constructionHaines v. Kerner404 U.S. 519, 520 (1972). A “liberal construction”
means that if the essence of an allegation is discernible, the district coud shastrue the
plaintiff's complaint in a way that permits his or her claim to be considered within dperpr
legal framework Solomon v. Petrgy795 F.3d 777, 787 {8Cir. 2015). However, even pro se
complaints are required to allege facts which, if true, state a claim for reliahaiex of law.
Martin v. Aubuchon623 F.2d 1282, 1286(&Cir. 1980).See also Stone v. Harr$64 F.3d 912,
91445 (8" Cir. 2004) (stating that federal courts are not required to “assume Hattaré not
alleged, just beause an additional factual allegation would have formed a stronger complaint”)
In addition, affording a pro se complaint the benefit of a liberal construction does nothata
procedural rules in ordinary civil litigation must be interpreted so ascese mistakes by those
who proceed without couns@&ee McNeil v. United States08 U.S. 106, 113 (1993).

The Complaint
Plaintiff is a pro se litigant who brings this action pursuant to 42 U.S.C. § ([98&ket

No. 1 at 2) At the time this was filedhe was incarcerated at the Southeast Correctional Center



(SECC) in Charleston, Missouri. He nan@srrectional OfficerBlake Hoskins as defendaht.
(Docket No. 1 at 3). Officer Hoskins is sued in his individual capacity only.

While confinedin SECC, plantiff states that a Correctional Emergency Response Team
entered his cell unannounced “on a search and destroy misBioniig this incident, plaintiff
asserts that Officer Hoskins “made some out of the norm conversation” witff intomments
made by Oficer Hoskins were loud enough for “all the inmates...[to] clearly hear him.”
Apparently, though the allegations are not entirely clear, Officer Hoskingsnents referred to
plaintiff as a child molester. According to plaintiff, this “placed a deathamgron him, making
it unsafe for him to be anywhere in the Missouri Department of Corrections.

Plaintiff states that he had a “PREA placed on” Officer Hoskins. (Docket No4). at
Nevertheless, Officer Hoskins was “[allowed] close to [him] as [though] nothasy ever
happened.” Plaintiff alleges that Officer Hoskins has threatenedhihtoldhim that he needs
to watch his mouth.

Plaintiff claims that Officer Hoskins’s superiors have forced plaintiffatce a cellmate.
He further claims that he has had four cellmates, all of whom have “hounded [him] dai sex
favors.” In order to avoid this, plaintiff went to a suicide cell on May 30, 2019.

On June 4, 2019, plaintiff got out of suicide cell, escorted by Officer Hoskins.ifPlaint
alleges that Officer Hoskins removed his new glasses from his face andlrefuséurn them.
He states thahe has asked for their return over 150 tintds.further states that without his
glasses, he has difficulty working on his legal cases; that his medical meeust deing met;

and that his right to free exercise of religion has been violated. (Docket Bo5). Plaintiff

L When plaintiff initially filed suit, he did not know defendant Hoskingirst name. He has since acquired this
information and has filed a motion to correct the name listed in his complaint. éDbick 8). As discussed below,
the Court will grant this motion and direct the Clerk of Courtipolate the case caption to reflect that defendant’s
full name is Blake Hoskins.



alleges that Officer Hoskins took his eyeglasses in retaliation “for theAPRiat plaintiff
placed on him.

Plaintiff alleges that Officer Hoskins deprived him wdrious constitutional rights,
including the First Amendment right® tfree exercise of religion and free speech; the Fourth
Amendment’s protection against unlawful seizures; the Eighth Amendment’bitimyhagainst
cruel and unusual punishment; and the Fourteenth Amendment’'s Due Process Clause. (Docket
No. 1 at 6-7).

Plaintiff seeks damages in the amount of $50,000. (Docket No. 1 at 8).

Discussion

Plaintiff brings this civil action pursuant to 42 U.S.C. § 1983, alleging that Office
Hoskins violated his constitutional rights by taking away his eyeglaakbegedly n retaliation
for a complaint that plaintiff made against him. His complaint contains a numbeyabtlaims
asserting violations of various constitutional rights. Restated, plaintiff eallegat Officer
Hoskins is liable forretaliation under the Firstmendment; deliberate indifferende his
medical needs; impeding his access to the courts; making verbal commentst thah po
danger; impeding his ability to practice his religiamddeprivation of propertyFor the reasons
discussed below, the Clerk of Court will be directed to issue process on defendant Hoskins in hi
individual capacity on plaintiff's claim of First Amendment retaliation. Howeydajntiff's
other claims will be dismissed without prejudice.

A. First Amendment Retaliation

Plaintiff alleges that Officer Hoskins took his eyeglasses “due to a personal veéndetta

[plaintiff] filing a PREA report” against Hoskinslhis claim is sufficient for purposes of 28

U.S.C. 8 1915 review.



A First Amendment retaliation claim must include allegations that plaintiff engaged in
protected activity and that defendant, to retaliate for the protected adibalyadverse action
against plaintiff that would chill a person of ordinary firmness from engagingainactivity.
Revels v. Vincen82 F.3d870, 876 (8 Cir. 2004).The right to be free from retaliation for
availing oneself of the grievance process is clearly established in thé Eigbuit. Santiago v.
Blair, 707 F.3d 984, 991 {8Cir. 2013).See also Nelson v. Shuffm&03 F.3d 439, 450 {8Cir.
2010) (stating “that actions taken in retaliation for an inmate’s filing of a @y are
actionable under 42 U.S.C. § 1983KNJoreover, the threat of retaliation is sufficient injury to
support a First Amendment Claim if the threat was enadretaliation for an inmate’s use of
grievance procedureBurgess v. Moore39 F.3d 216, 218 {8Cir. 1994).

Here, plaintiff asserts that he made a PREA report on Officer Hoskins basedualtysex
inappropriate commentgurportedly spoken byfficer Hoskins. Plaintiff alleges that Officer
Hoskins was aware of the report, and that in response, Hoskins told plaintiff to “wafich [his
mouth” and threatened him. Officer Hoskins also took plaintiff's eyeglasses asdadb return
them. The Court must agpt these allegations as true and make all reasonable inferences in favor
of plaintiff. See Jones v. Douglas Cty. Sheriff's Dep15 F.3d 498, 499 {8Cir. 2019). As
such, the Clerk of Court will be directed to issue process on defendant Hoskingutiviidkial
capacity as to plaintiff's claim of First Amendment retaliation.

B. Deliberate Indifference to Medical Needs

Plaintiff alleges that Officer Hoskins’s taking of his eyeglasses constitigiserate
indifference to his serious medical needsderthe Eighth Amendment, the government has an
obligation to provide medical care to those whom it is punishing by incarceristelle v.

Gamble 429 U.S. 97, 103 (1976). To demonstrate constitutionally inadequate medical care, the



inmate must show thatmison official’s conduct amounted to deliberate indifferefdany v.
Carnahan 132 F.3d 1234, 12338 (8" Cir. 1997).In order to establistieliberate indifference, a
plaintiff must prove that he suffered from an objectively serious medical ne@dhat prison
officials actually knew of and disregarded that nd®aberts v. Kopel917 F.3d 1039, 10428

Cir. 2019).“A serious medical neei$ one that has been diagnosed by a physician as requiring
treatment, or one that is so obvious that even a layperson would easily redbgniecessity

for a doctor’s attention.Coleman v. Rahijal14 F.3d 778, 784 {8Cir. 1997).

Here, plaintiff aleges that his eyeglasses have been taken from him and not returned,
despite his repeated requests. Plaintiff, however, has not demonstratedighednistitutes
deliberate indifference to a serious medical né&dl.instance, he presents no facts stativad
without his glasses he suffered headaches or eye pain. Moreover, courts strikbisatid others
have concluded as a matter of law that the denial of eyeglasses is insuffiogstalibish an
objectively serious medical neeglee Wagner v. Cityf &aint Louis Dep’t of Pub. Safet3014
WL 3529678, at *8 (E.D. Mo. 2014) (collecting cases). As such, plaintiff's Eighth Amendment
claim of deliberate indifference must be dismissed for failure to state a claim.

C. Access to Cours

Plaintiff also allegeshiat Officer Hoskins’s taking of his eyeglasses impeded his access to
the courts. The United States Supreme Court has stated that it is “esthbksiond doubt that
prisoners have a constitutional right of access to the codusirids v. Smitht30 U.S. 817, 821
(1977). This right requires that prisons provide “a reasonably adequate opportunityetat pres
claimed violations of fundamental constitutional rights to the courtswis v. Casey518 U.S.

343, 351 (1996).



Typically, access to courts claims result from deficiencies in a prisega assistance
program or law library that hinders an inmate’s ability to bring a cle¥iliams v. Hobbs658
F.3d 842, 852 (8 Cir. 2011). However, “the due process clause is not meant to enable the
prisoner to discover grievances, and to litigate effectively once in cddrt."To prove a
violation of the right of meaningful access to the courts, a prisoner must esttidiline state
has not provided an opportunity toiddéte a claim challenging the prisoner’'s sentence or
conditions of confinement in a court of law, which resulted in actual injury, that ikirttieance
of a nonfrivolous and arguably meritorious underlying legal claidartsfield v. Nichols511
F.3d 826, 831 (8Cir. 2008). In order to prove actual injury, the plaintiff must demonstrate that
a nonfrivolous legal claim has been frustrated or is being imp&teiie v. Kautzky494 F.3d
677, 680 (& Cir. 2007). For example, an inmate must show that a complaint that he prepared
was dismissed due to a technical requirement that a law library's inadequasiested him
from knowing, or that a library was so inadequate that it prevented him fromdilamgnplaint
for actionable harm at alMyers v. Hundby, 101 F.3d 542, 544 {8Cir. 1996).

Here, plaintiff states that without his glasses he can “hardly see,” makdif§cult to
read case law and legal mail pertaining to the four cases he has in court. He has also
supplemented the complaint with a neatifor voluntary dismissal and an order of dismissal
from afederal lawsuit plaintiff filed in the Western District of Missouri. (Docket No.I®)the
motion to voluntarily dismiss his case, plaintiff notes that his eyeglassedbametaken from
him. Healso states, however, that he is being released soon, and that he intended ithraeet w
attorney and gather more evidence.

These allegations do not show that plaintiff has been frustrated or impededuimgars

nonfrivolous legal claim. Indeed, in the instant case, plaintiff has been able #ocflmplaint,



supplements, and motisrwithout any apparent hindrance. Furthermore, plaintiffs Western
District case was dismissed voluntarily, at his behest, and for reasons thdtewend his lack
of eygylasseslin short, plaintiff's facts fail to allege that he has been kept from bringoigira
in court. Therefore, plaintiff's access to courts claim must be dismissediliare to state a
claim.

D. Failure to Protect

Plaintiff states that when removing him from his cell, Officer Hoskins made loud
comments about him that were overheard by other inmates and which placed a “deatti warr
on him. The Court has construed this as a failure to protect claim.

Being subjectedio assault is not part of the penalty that criminal offenders must pay for
their offensesYoung v. Se|k508 F.3d 868, 871 {8Cir. 2007). As such, prison inmates have a
clearly established Eighth Amendment right to be protected from violence hyiothates.
Curry v. Crist 226 F.3d 974, 977 {8Cir. 2000). Prison officials must take reasonable measures
to guarantee inmate g4y and to protect prisoners from violence at the hands of other prisoners.
Berry v. Sherman365 F.3d 631, 6334 (8" Cir. 2004).A prison official violatesthe Eighth
Amendment only when he or slexhibits ‘a deliberate or callous indifference to an &teis
safety.” Patterson v. Kelleyd02 F.3d 845, 851 {8Cir. 2018).

Here, plaintiff asserts that Officer Hoskins made loud comments about him invayhall
where other inmates could overhear. Plaintiff is vague as to the contentseottimements, but
they apparently implied that plaintiff was a child molester, which allegedtgg@laim in danger.

These allegations are insufficient to establish that Officer Hoskins was rdagilgeor
callously indifferent to his safety. While plaintiff states thatwas subjected teerbal sexual

propositions, there is no indication that plaintiff was placed in daogectually harmedy



Officer Hoskins’scommentsindeed, there are no facts to supportaetentionthat the inmates
who propositioned him even héathe comments in the first pladdoreover, plaintiff provides
no factual support for his conclusion that Officer Hoskins made the comments wittetmeof
placing him in danger. Therefore, to the extent that plaintiff has attempted te alfegue to
protect claim, such claim must be dismissed.

E. Exercise of Religion

Plaintiff states that Officer Hoskins’s taking of his eyeglasses violatedidtis to
practice his religion.The First Amendment to the United States Constitution provides, in
relevan part, that “Congress shall make no law respecting an establishment afnrebgi
prohibiting the free exercise thereof..U.S. Const. amend. |. Pursuant to three Exercise
Clause, an individual has the right to believe and profess whatever religious doctrinshiee or
desires.In re Kemp 894 F.3d 900, 907 {8Cir. 2018). Moreover, the government may not
compel religious belief, punish the expression of religious doctrines, imposalgtisabilities
based on religious views or religious status, or lend its power to a particular sttgroversies
over religious authority or dogmial.

To state a claim under the Free Exercise Clause, an uplaéndéiff must first raise a
guestion of fact regarding whether the prison has placed a substantial burden ontyitabil
practice his or her religiorPatel v. U.S. Bureau of Prisgn515 F.3d 807, 813 {BCir. 2008).
See also Weir v. NixL14 F.3d 817, 820 {BCir. 1997) (stating that “[a]s an initial matter, a
person claiming that a governmental policy or action violates his right to exeisisgligion
freely must establish that the action substantially burdens his sincerelyehgidus belief”)
“To corstitute a substantial burden, the government policy or actions must sighyfioditdit or

constrain conduct or expression that manifests some central tenet of a peandondual



religious beliefs; must meaningfully curtail a person’s ability to esgpedherence to his or her
faith; or must deny a person reasonable opportunities to engage in those adhuaitiese
fundamental to a person’s religioMurphy v. Missouri Dep't of Corrs372 F.3d 979, 988 (8
Cir. 2004).

Here, plaintiff alleges thdtis right to exercise his religion was violated because he could
not read his Biblewithout his glassesThis is insufficient to demonstrate that a substantial
burden has been placed on his ability to practice his religion. Plaintiff does not pfastxie
stating what religion he practices; the central tenet of his religious beliefs; isamahility to
read the Bible curtails his ability to practice his faith; or how fundamental-B2alging is to his
religion. Therefore, plaintiffs Free Exercise ciunder the First Amendment must be
dismissed for failure to state a claim.

F. Deprivation of Property Claim

Plaintiff alleges that his glasses were illegally seized, and that OHigskins is liable
for theft of plaintiff's personal property. The Courtshaonstrued these allegations as a claim for
deprivation of property.

“When a state employee’s unauthorized, random acts deprive a person of property, the
state employee’s acts do not violate the procedural requirements of the DassRetause of
the Fairteenth Amendment if a meaningful postdeprivation remedy for the loss is available
Clark v. Kansas City Missouri Sch. Djs875 F.3d 698, 702 {8Cir. 2004). Missouri provides
such an adequate postdeprivation rem&#ye Orebaugh v. Caspaé10 F.2d526, 527 (8 Cir.
1990). Specifically, an individual claiming the right to possession of personal pro@artyring
an action in replevin. Mo. R. Civ. P. 99.(8ee also Allen v. City of Kinlocli63 F.2d 335, 337

(8" Cir. 1985) (stating that plainti§eeking return of personal property under 42 U.S.C. § 1983
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failed to establish any violation of his constitutional rights because he could abiequate
relief by filing a replevin action under Missouri law).

Here, plaintiff alleges that Officer Hoskitgok away his eyeglasses and failed to return
them. As noted above, however, such a deprivation of personal property in prison does not
amount to a constitutional violatioii a meaningful postdeprivation remedy is available. In
Missouri, such a remedy is available by filing an action in replevin. Therefdaintiff's
deprivation of property claim must be dismissed for failure to state a claim.

G. Motion to Amend/Correct Defendant’s Name

Plaintiff has filed a document that the Court has construed as a motion to ameat/corre
defendant Hoskins’s name. (Docket No. 8). In his complaint, plaintiff identifieidedfHoskins
as “Mr. Hoskins.” He has subsequently learned that Officer Hoskind'sndme is Blake
Hoskins. The Court will therefore grant plaintiff’'s motion and direct the ClerkooftGo update
the case caption to identify defendant as Blake Hoskins.

Accordingly,

IT IS HEREBY ORDERED that petitioner's motion for leave to proceedforma
pauperis (Docket No. 4) SRANTED.

IT IS FURTHER ORDERED that plaintiff's motion to amend/correct defendant’'s name
(Docket No. 8) iSSRANTED.

IT IS FURTHER ORDERED that the Clerk of Court shall update the case caption to
identify defendant as Blake Hoskins.

IT IS FURTHER ORDERED that the Clerk of Court shall issue process or cause

process to issue on defendant Blake Hoskins in his individual capacity as to plastiffisof
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First Amendment retaliation. Defendasftall be served in accordanegéh the waiver agreement
this Court maintains with the Missouri Attorney General’s Office.

IT IS FURTHER ORDERED that plaintiff's claims against defendant Blake Hoskins in
his individual capacity for deliberate indifference to medical needs, accessrts, dailure to
protect, free exercise of religion, and deprivation of propertpP&dISSED without prejudice
for failure to state a clainbee28 U.S.C. 8§ 1915(e)(2)(B). A separate order of partial dismissal
will be entered herewith.

IT IS FURTHER ORDERED that an appeal from this partial dismissal would not be
taken in good faith.

Dated thi2nd day of October, 2019.

HENRY EDWARD AUTREY
UNITED STATES DISTRICT JUDGE
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