
UNI TED STATES DI STRI CT COURT 
EASTERN DISTRI CT OF MISSOURI  

NORTHERN DIVI SI ON 
 
MI CHAEL MURPHY,     )  
 )  
               Plaint iff,  )  
 )  
          vs. )   No. 2: 84-CV-92 (CEJ)  
 )  
MI SSOURI  DEPARTMENT OF  )  
CORRECTI ONS,    )  
 )  
               Defendant . )  
 
 

MEMORANDUM AND ORDER 

 This mat ter is before the Court  on plaint iff’s mot ions to enforce set t lement  

agreement  and for default  j udgment .  

 I . Background 

 Plaint iff Michael Murphy is present ly incarcerated at  the Jefferson City 

Correct ional Center. At  the t ime of the events giv ing r ise to the underly ing dispute, 

plaint iff, a member of the Aryan Nat ions Church of Jesus Christ  Chr ist ian, was 

incarcerated at  the Missouri Training Center for Men (MTCM).1 On May 21, 1984, he 

was issued a conduct  violat ion report  (CVR)  for conspiracy to commit  r iot  for 

“act ively engaging in recruitment  of other inmates into a racial group which 

advocates supremacy of the white race only, and is of a v iolent  nature.”  According 

to the CVR, plaint iff was “a member of several organizat ions which advocate the 

overthrow of all races except  the white race.”  The CVR also stated that  plaint iff 

part icipated in “several meet ings of three or more persons who are also known 

members or supporters of the idealism  of white supremacy.”  These act ions created 

                                       
1 MTCM was a m edium  security inst itut ion. 
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“a grave r isk or alarm  . . . cont rary to the good order and security of the 

inst itut ion.”  CVR [ Doc. # 6-2 at  2-3] . The Board of Adjustment  found plaint iff guilty 

of the violat ion and recommended that  he be t ransferred to the Missouri State 

Penitent iary, a maximum security facility. The superintendent  approved the 

t ransfer. See Adjustment  Board report  [ Doc. # 6-2 at  6] .  

 Plaint iff f iled this 42 U.S.C. § 1983 act ion2 alleging, inter alia, that  he was 

t ransferred in retaliat ion for his religious beliefs. The dist r ict  court  dism issed 

plaint iff’s complaint  as legally fr ivolous under 28 U.S.C. § 1915(d) . The Eighth 

Circuit  Court  of Appeals reversed and remanded. Murphy v. Missouri Dep’t  of 

Correct ion, 769 F.2d 502, 503 (8th Cir. 1985)  ( “Murphy may be able to prove that  

his t ransfer was mot ivated by the prison officials’ desire to punish him  for protected 

act iv ity.” )  After remand, the part ies entered into a set t lement  agreement  in which 

plaint iff agreed to dism iss his claims with prejudice and to refrain from request ing a 

return to MTCM, and the defendants agreed to expunge the May 21, 1984, CVR 

from “any and all f iles and records maintained by any of said defendants, including 

but  not  lim ited to plaint iff’s inst itut ional f ile and parole records.” 3 I d. at  § I I I . On 

May 24, 1986, the Court  signed the part ies’ set t lement  agreement  and dism issed 

the case. See Order, Pl. Ex. 2 [ Doc. # 30-2] ;  docket  sheet , Pl. Ex. 5 [ Doc. # 30-5] .  

 On July 1, 2015, plaint iff f iled a pro se mot ion for order to show cause why 

defendant  Missouri Department  of Correct ions should not  be held in contempt  for 

                                       
2 I n 1984, the defendants were the Director of the Missouri Departm ent  of Correct ions and 
Hum an Resources, the Director of the Division of Adult  I nst itut ions, the Warden and 
Casework Supervisor at  the Missouri State Penitent iary, the Superintendent  of the Missouri 
Training Center for Men MTCM) , and various correct ional officers and caseworkers at  MTCM. 
See Order at  § I I (B)  [ Doc. # 6-1] . For the purposes of the present  m ot ions, the sole 
defendant  is the Departm ent  of Correct ions. 
 
3 Defendants also agreed to restore an individual to plaint iff’s visitor list . 
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failing to comply with the terms of the set t lement  agreement . Plaint iff asserts that  

the CVR was not  expunged from his record and that  the Parole Board considered 

the CVR in denying him  parole in 2000, 2005, 2010, and 2013.4 

 On November 4, 2015, defendant  f iled a response to plaint iff’s mot ion, 

acknowledging that  the CVR is st ill in plaint iff’s record.  I n an affidavid, assistant  

warden Billy Dunbar states that  he started “ the expungement  process”  on October 

28, 2015. Def. Ex. A [ Doc. # 18-1] .  Defendant  has presented no explanat ion for 

why the CVR was not  expunged ear lier, what  the expungement  process entails, or  

how long the process is expected to take. Concerned by the lack of detail in 

defendant ’s response, the Court  appointed counsel to represent  plaint iff.  

 On January 4, 2016, appointed counsel f iled an amended mot ion to enforce 

the set t lement  agreement  and for addit ional declaratory relief. Plaint iff asks the 

Court  to order the Parole Board to conduct  a parole hearing within 30 days and to 

inst ruct  the board that  it  may not  consider plaint iff’s religious affiliat ions or beliefs 

or expunged records.5 On January 19, 2015, the defendant  requested an extension 

of t ime to respond to plaint iff’s mot ion in order to “determ in[ e]  the feasibility of 

providing an expedited parole hear ing, including ascertaining dates for a potent ial 

expedited parole hearing.”  Defendant  was granted an extension unt il February 2, 

2016, but  failed to file its response by that  date.  

 On February 4, 2016, plaint iff moved for default  j udgment . I n a response 

filed on February 8, 2016, the defendant  states that  the Missouri Division of Adult  

                                       
4 Plaint iff filed a m ot ion to vacate the set t lem ent  in 1987. The court  const rued the m ot ion as 
a m ot ion to alter or am end judgm ent  under Fed.R.Civ.P. 59(e)  and denied it  as unt im ely. Pl. 
Exs. 3 and 4 [ Docs. # 30-3 and # 30-4] . 
5 Plaint iff states that  he was asked about  his m em bership in the Aryan Nat ion at  parole 
hearings in 2013. Affidavit  at  ¶5 [ Doc. # 6-3] .  
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I nst itut ions has recommended that  plaint iff receive an expedited parole hearing. 

However, defendant  “cannot  state when or how the Parole Board will act  upon that  

recommendat ion.”  I n the event  the Court  grants plaint iff’s mot ion, defendant  asks 

for an addit ional 60 days to conduct  a parole hearing. Defendant  does not  state 

whether the CVR has been expunged. 

 I I . Discussion  

 The part ies’ set t lement  agreement  was adopted by the Court  as the final 

order of the case, thereby incorporat ing the set t lement  terms in the dism issal 

order. The Court  thus has ancillary jur isdict ion to rule on plaint iff’s mot ion to 

enforce. See Kokkonen v. Guardian Life I ns. Co. of Am., 511 U.S. 375, 381 (1994)  

(dist r ict  court  has post -dism issal ancillary jur isdict ion to enforce set t lement  

agreement  only if part ies’ obligat ion to comply with terms of agreement  has been 

made part  of dism issal order either by separate provision or by incorporat ing terms 

of agreement  in order) .  

 The defendant  does not  dispute that  it  is in breach of the set t lement 

agreement . Therefore, the Court  will direct  defendant  to immediately expunge the 

CVR “ from any and all f iles and records”  maintained by the Department  of 

Correct ions, “ including but  not  lim ited to plaint iff’s inst itut ional f ile and parole 

records.”  See Order at  § I I I (1) . Defendant  also does not  dispute that  the Parole 

Board considered the improper CVR in deciding whether or not  plaint iff should be 

released on parole, or that  plaint iff is ent it led to a parole hearing at  which the 

expunged CVR is not  considered. See Lowrance v. Coughlin, 862 F. Supp. 1090, 

1120 (S.D.N.Y. 1994)  (plaint iff ent it led to a new parole hearing based on accurate 

informat ion) . Although plaint iff request  that  a hear ing be held within 30 days, the 
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Court  will allow defendant  60 days in order to ensure that  the CVR has been 

expunged from all records, including those maintained by the Parole Board. 

 The Parole Board may not  consider the expunged CVR in determ ining 

plaint iff’s eligibilit y for parole. However, plaint iff’s request  that  the Court  inst ruct  

the Parole Board not  to consider his religious affiliat ions or beliefs exceeds the 

scope of the set t lement  agreement . As the Parole Board undoubtedly knows, 

const itut ional pr inciples impose const raints on the factors it  can consider. See 

Granguillhome v. Utah Bd. of Pardons & Parole, No. 204-CV-260 TC, 2006 WL 

3672901, at  * 2 (D. Utah Dec. 8, 2006)  (government  ent ity “may not  compel 

affirmat ion of religious belief, punish the expression of religious doct r ines it  believes 

to be false, impose special disabilit ies on the basis of religious views or religious 

status, or lend its power to one or the other side in cont roversies over religious 

authorit y or dogma.” )  (quot ing Employment  Div., Dept . of Human Resources of 

Ore. v. Sm ith, 494 U.S. 872, 877 (1990)  ( internal citat ions om it ted) ) . 

 Accordingly, 

 I T I S HEREBY ORDERED  that  plaint iff ’s mot ion to enforce set t lement  

agreement  and for addit ional declaratory relief [ Doc. # 29]  is granted in part  and 

denied in part . 

 I T I S FURTHER ORDERED  that  plaint iff’s mot ion for default  j udgment  [ Doc. 

# 33]  is denied as m oot . 

 I T I S FURTHER ORDERED  that , not  later than 14 days from the date of this 

order, the Missouri Department  of Correct ions shall expunge the conduct  violat ion 

report  issued to plaint iff on May 21, 1984, from any and all f iles maintained by the 

Department  of Correct ions, including but  not  lim ited to plaint iff’s inst itut ional f ile 
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and parole records.   The Department  of Correct ions shall im mediately thereafter 

file a ver if ied statem ent  that  the CVR was expunged, describing the process by 

which it  was expunged, and list ing all of the records that  were exam ined and from 

which the CVR was expunged. 

 I T I S FURTHER ORDERED  that  the Department  of Correct ions shall 

immediately inst ruct  the Parole Board that  the expunged CVR may not  be 

considered at  any parole hearing scheduled for plaint iff and shall provide a copy of 

this order to the chair  and members of the Parole Board. 

 I T I S FURTHER ORDERED  that , not  later than 60 days from the date of this 

order, the Parole Board shall hold a parole hearing for plaint iff.   Within 14 days of 

the date of the hearing, the Department  of Correct ions shall f ile a statement 

cert ify ing that  the parole hear ing was held. 

 

  
 
 
 
        

CAROL E. JACKSON 
UNI TED STATES DI STRI CT JUDGE 

 
Dated this 18th day of February, 2016. 
  


