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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF MISSOURI
NORTHERN DIVISION

BRENDA J. MASON,
Plaintiff,
Case No. 2:10CV2MLM

VS.

MICHAEL J. ASTRUE,
Commissioner of Social Security

N N N N N N N N N N

Defendant.

MEMORANDUM OPINION

This is an action brought pursuant to 42 U.S.C. § 405(g) for judicia review of the find
decisionof Michael J. Astrue (“Defendant”) denying the applicationfor Social Security benefitsunder
Title 11 of the Social Security Act, 42 U.S.C. 8 401 et seq. and for Supplemental Security Income
(*SSI”) under Title XV of the Social Security Act, 42 U.S.C. 8§ 1381 et seq. filed by Plaintiff Brenda
Mason (“Plaintiff”). Plaintiff hasfiled a brief in support of the Complaint. Doc. 16. Defendant has
filed abrief in support of the Answer. Doc. 20. The parties have consented to the jurisdiction of the
undersigned United States Magistrate Judge pursuant to 28 U.S.C. § 636(c). Doc. 7.

PROCEDURAL HISTORY

On February 2, 2006, Plaintiff filed applications for benefits. Tr. 10. Plaintiff’s claim was
denied on May 15, 2006. Tr. 44-55, 50-54. A hearing was held before an ALJ on March 14, 2008.
Tr. 10, 25-43. By Decision dated December 16, 2008, the ALJfound that, from October 16, 2005,
through January 7, 2008, Plaintiff was under a“disability” asdefined inthe Act. Tr. 15-16. TheALJ
further found that Plaintiff’s disability ended on January 8, 2008. Tr. 17. On November 25, 2009,
the Appeals Council of Social Security Administration denied Plaintiff’ srequest for review. Tr. 1-4.

Thus, the decision of the ALJ stands as the final decision of the Commissioner.
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.
LEGAL STANDARDS
Under the Social Security Act, the Commissioner has established a five-step process for
determining whether a person is disabled. 20 C.F.R. 88 416.920, 404.1529. “‘If a claimant failsto
meet the criteria at any step in the evaluation of disability, the process ends and the claimant is

determined to be not disabled.”” Goff v. Barnhart, 421 F.3d 785, 790 (8th Cir. 2005) (quoting

Eichelberger v. Barnhart, 390 F.3d 584, 590-91 (8th Cir. 2004)). In this sequentia analysis, the

claimant first cannot be engaged in “substantial gainful activity” to qualify for disability benefits. 20
C.F.R. 8§8416.920(b), 404.1520(b). Second, the claimant must have asevereimpairment. 20 C.F.R.
88 416.920(c), 404.1520(c). The Social Security Act defines “severe impairment” as “any
impairment or combination of impairments which significantly limits[claimant’s] physical or mental
ability to do basic work activities ... .” Id. “The sequentia evaluation process may be terminated
at step two only when the claimant’ simpairment or combination of impairmentswould have no more
than aminimal impact on[hisor] her ability to work.” Pagev. Astrue, 484 F.3d 1040, 1043 (8th Cir.

2007) (quoting Cavinessv. Massanari, 250 F.3d 603, 605 (8th Cir. 2001) (citing Nguyen v. Chater,

75 F.3d 429, 430-31 (8th Cir. 1996)).

Third, the ALImust determine whether the claimant has an impairment which meetsor equals
one of the impairments listed in the Regulations. 20 C.F.R. 88 416.920(d), 404.1520(d); Part 404,
Subpart P, Appendix 1. If the claimant has one of, or the medical equivalent of, these impairments,
then the claimant is per se disabled without consideration of the claimant’s age, education, or work
history. 1d.

Fourth, the impairment must prevent claimant from doing past relevant work. 20 C.F.R. 88

416.920(e), 404.1520(e). The burden restswiththe claimant at thisfourth step to establish hisor her



Residua Functional Capacity (“RFC”). Steed v. Astrue, 524 F.3d 872, 874 n.3 (8th Cir. 2008)

(“Through step four of this analysis, the claimant has the burden of showing that she is disabled.”);

Eichelberger, 390 F.3d at 590-91; Mastersonv. Barnhart, 363 F.3d 731, 737 (8th Cir. 2004); Y oung

v. Apfel, 221 F.3d 1065, 1069 n.5 (8th Cir. 2000). The ALJ will review a claimant’s residual
functional capacity and the physical and mental demands of the work the claimant has done in the
past. 20 C.F.R. § 404.1520(f).

Fifth, the severe impairment must prevent claimant from doing any other work. 20 C.F.R. 88
416.920(g), 404.1520(g). At this fifth step of the sequential analysis, the Commissioner has the
burden of production to produce evidence of other jobs in the national economy that can be
performed by apersonwith the claimant’ sRFC. Steed, 524 F.3d at 874 n.3; Y oung, 221 F.3d at 1069
n.5. If the claimant meets these standards, the ALJ will find the claimant to be disabled. “The
ultimate burden of persuasion to prove disability, however, remains with the claimant.” 1d. Seeal

Harrisv. Barnhart, 356 F.3d 926, 931 n.2 (8th Cir. 2004) (citing 68 Fed. Reg. 51153, 51155 (Aug.

26, 2003)); Stormo v. Barnhart, 377 F.3d 801, 806 (8th Cir. 2004) (“The burden of persuasion to
prove disability and to demonstrate RFC remains on the clamant, even when the burden of

production shiftsto the Commissioner at stepfive.”); Charlesv. Barnhart, 375 F.3d 777, 782n.5 (8th

Cir. 2004) (“[T]he burden of production shifts to the Commissioner at step five to submit evidence
of other work in the national economy that [the claimant] could perform, given her RFC").
Evenif acourt findsthat thereisapreponderance of the evidence against the ALJ sdecision,

that decison must be affirmed if it is supported by substantial evidence. Clark v. Heckler, 733 F.2d

65, 68 (8th Cir. 1984). “Substantial evidence is less than a preponderance but is enough that a
reasonable mind would find it adequate to support the Commissioner’s conclusion.” Krogmeier v.

Barnhart, 294 F.3d 1019, 1022 (8th Cir. 2002). See dso Cox v. Astrue, 495 F.3d 614, 617 (8th Cir.




2007). InBlandv. Bowen, 861 F.2d 533, 535 (8th Cir. 1988), the Eighth Circuit Court of Appeals

held:

[t]he concept of substantial evidence is something less than the weight of the
evidence and it alows for the posshility of drawing two inconsistent
conclusions, thusit embodiesazone of choice withinwhich the Secretary may
decide to grant or deny benefits without being subject to reversal on appeal.

See also Lacroix v. Barnhart, 465 F.3d 881, 885 (8th Cir. 2006) (“[W]e may not reverse merely

because substantial evidence exists for the opposite decision.”) (quoting Johnson v. Chater, 87 F.3d

1015, 1017 (8th Cir. 1996)); Hartfield v. Barnhart, 384 F.3d 986, 988 (8th Cir. 2004) (“[R]eview of

the Commissioner’ s final decision is deferential.”).
It isnot the job of the district court to re-weigh the evidence or review the factual record de

novo. Cox, 495 F.3d at 617; Guillams v. Barnhart, 393 F.3d 798, 801 (8th Cir. 2005); McClees v.

Shalala, 2 F.3d 301, 302 (8th Cir. 1994); Murphy v. Sullivan, 953 F.2d 383, 384 (8th Cir. 1992).

Instead, the district court must simply determine whether the quantity and quality of evidence is
enough so that a reasonable mind might find it adequate to support the ALJ s conclusion. Davisv.

Apfel, 239 F.3d 962, 966 (8th Cir. 2001) (citing McKinney v. Apfel, 228 F.3d 860, 863 (8th Cir.

2000)). Weighing the evidence is a function of the ALJ, who is the fact-finder. Benskin v. Bowen,

830 F.2d 878, 882 (8th Cir. 1987). See aso Onstead v. Sullivan, 962 F.2d 803, 804 (8th Cir. 1992)

(holding that an AL J sdecision is conclusive upon areviewing court if it issupported by “substantial
evidence”). Thus, anadministrative decison whichissupported by substantial evidenceisnot subject
to reversal merely because substantial evidence may also support an opposite conclusion or because
the reviewing court would have decided differently. Krogmeler, 294 F.3d at 1022. See aso

Eichelberger, 390 F.3d at 589; Nevland v. Apfel, 204 F.3d 853, 857 (8th Cir. 2000) (quoting Terrell




v. Apfel, 147 F.3d 659, 661 (8th Cir. 1998)); Hutsell v. Massanari, 259 F.3d 707, 711 (8th Cir. 2001).

To determinewhether the Commissioner’ sfinal decisionissupported by substantial evidence,
the Court is required to review the administrative record as a whole and to consider:
(1) The findings of credibility made by the ALJ;
(2) The education, background, work history, and age of the claimant;
(3) The medical evidence given by the claimant’s treating physicians;

(4) The subjective complaints of pain and description of the claimant’s
physical activity and impairment;

(5) The corroboration by third parties of the claimant’ s physical impairment;

(6) The testimony of vocational experts based upon proper hypothetical
guestions which fairly set forth the claimant’ s physical impairment; and

(7) The testimony of consulting physicians.

Brand v. Sec’'y of Dept. of Health, Educ. & Welfare, 623 F.2d 523, 527 (8th Cir. 1980); Cruse v.

Bowen, 867 F.2d 1183, 1184-85 (8th Cir. 1989).

Additionally, an ALJ sdecision must comply “with the relevant legal requirements.” Ford v.
Astrue, 518 F.3d 979, 981 (8th Cir. 2008).

The Socia Security Act defines disability asthe “inability to engage in any substantial gainful
activity by reason of any medically determinable physical impairment which can be expected to result
indeath or haslasted or can be expected to last for a continuous period of not lessthan 12 months.”
42 U.S.C. §416(i)(1)(A); 42 U.S.C. 8 423(d)(1)(A).

“While the claimant has the burden of proving that the disability results from a medically
determinable physical or mental impairment, direct medical evidence of the cause and effect

relationship between the impairment and the degree of claimant’ s subjective complaints need not be



produced.” Polaski v. Heckler, 739 F.2d 1320, 1322 (8th Cir. 1984). When evaluating evidence of

pain, the ALJ must consider:
(1) the claimant’s daily activities;

(2) the subjective evidence of the duration, frequency, and intensity of the
claimant’s pain;

(3) any precipitating or aggravating factors;
(4) the dosage, effectiveness, and side effects of any medication; and
(5) the claimant’s functional restrictions.

Baker v. Sec'y of Health & Human Servs., 955 F.2d. 552, 555 (8th Cir. 1992); Polaski, 739 F.2d at

1322. The absence of objective medical evidenceisjust onefactor to be considered in evaluating the
plaintiff’s credibility. 1d. The ALJ must also consider the plaintiff’s prior work record, observations
by third parties and treating and examining doctors, as well as the plaintiff’'s appearance and
demeanor at the hearing. 1d.; Cruse, 867 F.2d at 1186.

The ALImust make express credibility determinationsand set forth the inconsistenciesin the
record which cause himto rgject the plaintiff’s complaints. Guillams, 393 F.3d at 801; Masterson v.

Barnhart, 363 F.3d 731, 738 (8th Cir. 2004); Lewisv. Barnhart, 353 F.3d 642, 647 (8th Cir. 2003);

Hal v. Chater, 62 F.3d 220, 223 (8th Cir. 1995). It is not enough that the record contains
inconsistencies; the ALJ must specifically demonstrate that he considered all of the evidence.

Robinson, 956 F.2d at 841; Butler v. Sec'y of Health & Human Servs., 850 F.2d 425, 429 (8th Cir.

1988). The ALJ, however, “need not explicitly discuss each Polaski factor.” Strongson v. Barnhart,

361 F.3d 1066, 1072 (8th Cir. 2004). See adso Steed, 524 F.3d at 876 (citing Lowe v. Apfel, 226
F.3d 969, 972 (8th Cir. 2000)). The ALJ need only acknowledge and consider those factors. Id.

Although credibility determinations are primarily for the ALJand not the court, the ALJ scredibility



assessment must be based on substantial evidence. Rautio v. Bowen, 862 F.2d 176, 179 (8th Cir.

1988); Millbrook v. Heckler, 780 F.2d 1371, 1374 (8th Cir. 1985).

RFC is defined as what the claimant can do despite his or her limitations, 20 C.F.R. §
404.1545(a), and includes an assessment of physical abilities and mental impairments. 20 C.F.R. 8
404.1545(b)-(e). The Commissioner must show that a claimant who cannot perform his or her past

relevant work can perform other work which existsin the national economy. Karlix v. Barnhart, 457

F.3d 742, 746 (8th Cir. 2006); Nevland, 204 F.3d at 857 (citing McCoy v. Schweiker, 683 F.2d 1138,

1146-47 (8th Cir. 1982) (en banc)). The Commissioner must first provethat the claimant retainsthe
residual functional capacity to perform other kinds of work. Goff, 421 F.3d at 790; Nevland, 204

F.3d at 857. The Commissioner has to prove this by substantial evidence. Warner v. Heckler, 722

F.2d 428, 431 (8th Cir. 1983). Second, once the plaintiff's capabilities are established, the
Commissioner hasthe burden of demonstrating that there are jobs available in the national economy
that canredlistically be performed by someonewiththe plaintiff’ squalificationsand capabilities. Goff,
421 F.3d at 790; Nevland, 204 F.3d at 857.

To satisfy the Commissioner’ s burden, the testimony of avocationa expert may beused. An
ALJ posing a hypothetical to a vocational expert is not required to include al of a plaintiff's
limitations, but only those which he finds credible. Goff, 421 F.3d at 794 (“[T]he ALJ properly
included only those limitations supported by the record asawholeinthe hypothetical.”); Rautio, 862
F.2d at 180. Use of the Medical-Vocational Guidelines is appropriate if the ALJ discredits the

plaintiff’s subjective complaints of pain for legally sufficient reasons. Baker v. Barnhart, 457 F.3d

882, 894-95 (8th Cir. 2006); Carlock v. Sullivan, 902 F.2d 1341, 1343 (8th Cir. 1990); Hutsell v.

Sullivan, 892 F.2d 747, 750 (8th Cir. 1989).



1.
DISCUSSION

Theissue before the court iswhether substantial evidence supportsthe Commissioner’ sfind
determination that Plaintiff was not disabled. Onstead, 962 F.2d at 804. Thus, even if there is
substantial evidence that would support a decision opposite to that of the Commissioner, the court
must affirm his decision as long as there is substantial evidence in favor of the Commissioner’s
position. Cox, 495 F.3d at 617; Krogmeier, 294 F.3d at 1022.

The ALJ considered that, on October 16, 2005, Plaintiff fell and sustained a comminuted
fracture of thetibiaand fibula; that Plaintiff underwent an open reduction and internal fixation of tibia
with a periarticular plate for these injuries, which surgery was performed by E. Glenn Browning,
D.O.; and that Plaintiff wasinstructed to remain non-weight-bearing on her left leg. Tr. 176, 184-85.
The ALJfurther considered that Plaintiff remained non-weight-bearing and continued to experience
pain; that February 2, 2006 x-raysrevealed that Plaintiff’ sinternal fixation screw was near the surface
and needed to be removed (Tr. 194); that, on February 3, 2006, Plaintiff underwent a surgery for
removal of screw (Tr. 193); that, on March 10, 2006, Plaintiff had surgery to remove the orthopedic
plate from left tibia (Tr. 208); that, after the surgery to remove the plate, Plaintiff was to continue
with the use of awalker and “just be partial-weight-bearing” (Tr. 208); that, on April 4, 2006, Dr.
Browning stated that Plaintiff wasto remain non-weight-bearing and that shewastotally disabled and
unemployable at that time; that, on June 21, 2006, Plaintiff underwent abone biopsy and excisonand
debridement of her left tibia (Tr. 234, 229); that on August 18, 2006, Plaintiff underwent a second
debridement of her left tibia(Tr. 221); that treatment notes, after the second debridement, reflect that
Plaintiff had to undergo athird debridement on her left tibiaon December 13, 2006 (Tr. 273-75); and
that Plaintiff’s fixation devices in her iliac crest bone were surgically removed on March 1, 2007

(Tr.291-94, 373). The ALJ found that, after her third debridement, the “allowable poundage of
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weight bearing was steadily increased” as Plaintiff continued to report decreasing pain. The ALJ
found that Plaintiff was disabled through January 7, 2008; that after, that date, Plaintiff made
sufficient medical improvement so that she had the RFC to perform the full range of sedentary work;
that Plaintiff’s RFC after January 7, 2008, permitted her to perform her past relevant work as a
telemarketer; and that, therefore, Plaintiff was not disabled, as of January 8, 2008.

Plaintiff contendsthat the AL Jfailed to analyze the specific mental and physical requirements
of Plaintiff’s past relevant work as a telemarketer; that no VE testified regarding the demands of
Plaintiff’ swork asatelemarketer; and that, therefore, the ALJerred inregard to fully developing the
record in regard to the finding that Plaintiff could return to her work as atelemarketer.  Plaintiff
contends that, because of these errors, the ALJ s decision is not supported by substantial evidence.
A. Plaintiff’s M edical | mprovement:

Upon finding that Plaintiff was not disabled as of January 8, 2008, the AL J considered that
it was reported on January 7, 2008, that Plaintiff had developed enough collateral flow so that she
did not have recurrent rest pain; that examination showed that Plaintiff’s left lower extremity had
some tenderness “but it was neurologically intact with normal reflexes, strength, and range of
motion”; that “x-rays showed her fractureswere well healed” ; that although she had some quadricep
weakness, [ Plaintiff] wasableto fully weight bear and wasordered to follow up withintwelve months
and she was to wean herself off the use of acane.” Tr. 17.

The court notes that May 30, 2007 medica records reflect that Plaintiff said she was
improving; that she was walking with a walker; that Plaintiff had quadricep and lower leg atrophy;
that Plaintiff’s range of motion of the knee was*0 to 120 degrees’; that there was no “tendernessto
palpation aong the leg”; that Plaintiff’s sensory and motor exam was “otherwise within normal

limits”; and that x-rays showed that the hardware wasin place with no evidence of hardware“failure’



andthat “it look[ed] likethere[was| increased consolidation” of the nonunionfromthe previousvisit.
Tr. 357, 513-14. Also, July 17, 2007 medical records reflect that Plaintiff stated that she was
“improving”; that Plaintiff was “having less pain”; that Plaintiff had “occasional ache” along the top
of her knee; that Plaintiff had been in physical therapy; that Plaintiff stated that she felt like she was
making “good progress’ in therapy; and that Plaintiff was “generaly satisfied” with how she was
doing.” Tr. 351, 510. Medical records on this date further reflect that Plaintiff was walking with a
four-point cane; that the “large scar” acrossthe anterior distal aspect of the lower left leg was closed
without evidence of infection; that there was no skin breakdown, warmth, erythema or ecchymosis;
that there was no tendernessto palpation along theinside or theincision site; that her range of motion
of the knee was zero to 120 degrees, that there was “significant” quadricep atrophy on the left
compared to the right; that Plaintiff would continue to weight bear as tolerated; and that she was
“urged” again about the importance of smoking cessation. Tr. 352, 511. Plaintiff had a follow-up
visit on September 20, 2007, on which date the medical records reflect that a plan for Plaintiff was
to “continue strengthening, weight bear as tolerated.” Tr. 348. On this date, Brian Green, M.D.,
reviewed an x-ray image of the AP and lateral views of Plaintiff’ sleft knee and reported that position
and alignment were “stable’; that there was “persistent luceny of the media aspect of the fracture
gte”; and that there was no new fracture, didocation, or joint effusion. Tr. 350. On September 29,
2007, John Markovitz, N.P., reported that Plaintiff stated that she was “doing well”; that shewas not
having “significant pain”; and that she felt like shewas “regaining” her strength and walking “better
now that she hasbeeninphysical therapy.” Nurse Markovitz further reported that Plaintiff continued

to smoke “but would like to quit and would accept some assistance with that.” Tr. 347.
On January 7, 2008, Plaintiff was seen at the Orthopaedic Clinic by Kelly Small, A.P.R.N.,

for follow-up. It wasreported on thisdate, with respect to Plaintiff’ sleg, that: “Pain score/severity:
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1/10”; “Quality: dull ache’; “Aggravating factors: when sitting extended period of time”; “Timing:
off and on”; “Other: using otc pain meds. Uses cane when outside of home, primarly [sic] to protect
against knee instability also c/o left knee instability/* giving way’ aggrevated [sic] by going down
stairs, relieved by using cane”; “ROS: No recent fevers, chills, or night sweats. No numbness/tingling
ininjured extremity. No calf pain. No SOB/chest pain. No falls since last visit.” With respect to
Plaintiff’s skin, records of January 7, 2008, state that the “[s]urgical incision was clean, dry, intact,
and well-healed without erythema, edema, or drainage.” Records of thisdate also state, inregard to
Plaintiff’ s lower left extremity, that sensation was intact to light touch. Records of this date further
state that radiographs of the left knee showed” change in the hardware interval callusformation” and
that the fracture “appear[ed] healed.” The assessment included “quad weakness and possible early
arthritis.” TheplanonJanuary 7, 2008 included “[w] eightbearing astolerated LEFT lower extremity;
wean cane” and statesthat a“quad strengthening program” was discussed. Tr. 344-45, 517-22. On
the same date, Kenneth L. Rall, M.D., reviewed x-ray images of Plaintiff’ sleft tibia and stated that
operative plate and screw transfixing lateral surface of thetibiawas* stable’; that fracture of thetibia
was “stable with further callus deposition”; that “[d] egenerative changes of the knee [were] stable”;
and that there was no new fractures or bone destruction. Tr. 346.

Upon finding that Plaintiff was not disabled after January 7, 2008, the ALJ considered

Plaintiff’s subjective complaints in view of the medica evidence and concluded that Plaintiff’s

complaints regarding her symptoms were not fully credible after that date. See Davidson v. Astrue,
501 F.3d 987, 991 (8th Cir. 2007) (holding that an ALJ can discount opinion evidence based on “an

appropriate finding of inconsistency with other evidence”); Ramirez v. Barnhart, 292 F.3d 576, 581

(8th Cir. 2002) (“[A]ln ALJis entitled to make a factual determination that a Claimant’ s subjective

pain complaints are not credible in light of objective medical evidence to the contrary.”); Orrick v.
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Sullivan, 966 F.2d 368, 372 (8th Cir. 1992) (holding that an ALJmay discredit aclaimant’ ssubjective
complaints where there are inconsistencies in the record; the ALJ may give more weight to the

medical records than to a claimant’s testimony); Russell v. Sullivan, 950 F.2d 542, 545 (8th Cir.

1991); Edwards v. Secretary of Health & Human Services, 809 F.2d 506, 508 (8th Cir. 1987).

The court finds that substantial evidence supports the ALJ s findings that, as of January 7,
2008, Plaintiff wasfully ableto bear weight; that therewereno indicationsthat she had any significant
limitations as aresult of her fractures, that Plaintiff’s testimony that she still experienced pain with
prolonged sitting was not substantiated by the record as there was no evidence of swelling after
sitting or indications of tendernessto touch; and that the evidence demonstratesthat Plaintiff wasable
to maintain activity, at least, at the sedentary level. The court further finds that substantial evidence
supportsthe ALJ sdecisionthat Plaintiff made sufficient medical improvement as of January 7, 2008,

o that she was able to engage in sedentary work. *

! 20C.F.R. 8404.1567(a) definessedentary work asfollows: “ Sedentary work involves
lifting no more than 10 pounds at atime and occasionally lifting or carrying articles like docket files,
ledgers, and small tools. Although a sedentary job is defined as one which involves sitting, a certain
amount of walking and standing is often necessary in carrying out job duties. Jobs are sedentary if
walking and standing are required occasionally and other sedentary criteriaare met.” Indeed, SSR
85-15, 1985 WL 56857, at *5, states that “[w]here a person has some limitation in climbing and
balancing and it is the only limitation, it would not ordinarily have a significant impact on the broad
world of work. ... If a person can stoop occasionally (from very little up to one-third of the time) in
order to lift objects, the sedentary and light occupational base is virtualy intact.” The sitting
requirement for the full range of sedentary work “alows for normal breaks, including lunch, at two
hour intervals.” Ellis v. Barnhart, 392 F.3d 988, 996 (8th Cir. 2005) (citing SSR 96-9p, 1996 WL
374185, at *6 (July 2, 1996)). Additionally therange of sedentary jobsrequiresaclaimant “to be able
to walk or stand for approximately two hoursout of an eight-hour day. Theneed to alternate between
sitting and standing more frequently than every two hours could significantly erode the occupational
base for a full range of unskilled sedentary work.” 1d. at 997 (citing 1996 WL 374185 at *7).
Moreover, SSR 96-9p requires that “the RFC assessment should include the frequency with which
an applicant needs to alternate between sitting and standing, and if the need exists, that vocationd
expert testimony may be more appropriate than the grids.” 1d. It also states that “afinding that an
individual has the ability to do less than a full range of sedentary work does not necessarily equate
with adecision of disabled.”

12



B. Plaintiff’s Past Relevant Work:

Plaintiff contends that the ALJ erred in finding that Plaintiff can perform her past relevant
work as atelemarketer after January 7, 2008. In particular, Plaintiff contends that the ALJ did not
determine that she could perform her past relevant work as she actually performed it.

The Social Security regulations define “ past relevant work” as “work experience [which] ...
was done within the last fifteen years, lasted long enough for [the claimant] ... to learn to do it, and
was substantial gainful activity.” 20 C.F.R. § 404.1565(a). If the claimant is found to be able to
perform the duties of his [or her] past relevant work, then he or she is considered not disabled and

therefore ingligible for benefits. Bowen v. City of New York, 476 U.S. 467, 471 (1986); Martin v.

Sullivan, 901 F.2d 650, 652 (8th Cir. 1990). 20 C.F.R. § 1520 states, in relevant part:

(e) When your impairment(s) does not meet or equa a listed impairment. If your
impairment(s) does not meet or equal alisted impairment, we will assess and make a
finding about your residual functional capacity based on all the relevant medical and
other evidenceinyour caserecord, asexplained in 8 404.1545. (See paragraph (g)(2)
of this section and 8§ 404.1562 for an exception to this rule.) We use our residual
functional capacity assessment at the fourth step of the sequential evaluation process
to determineif you can do your past relevant work (paragraph (f) of this section) and
at thefifth step of the sequential evaluation process (if the evaluation proceedsto this
step) to determine if you can adjust to other work (paragraph (g) of this section).

(f) Your impairment(s) must prevent you from doing your past relevant work. If we
cannot make a determination or decision at the first three steps of the sequential
evaluation process, we will compare our residual functional capacity assessment,
which we made under paragraph (e) of this section, with the physical and mental
demands of your past relevant work. (See § 404.1560(b).) If you can still do thiskind
of work, we will find that you are not disabled.

The Eighth Circuit has commented that when determining whether a claimant can perform

past relevant work, the following considerations are appropriate:
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According to the Secretary's interpretation, sections 404.1520(e) and
416.920(e) require careful consideration of the interaction of the limiting effects of
the person's impairment(s) and the physical and mental demands of his or her PRW
to determine whether the individual can till do that work. ...

The decision as to whether the claimant retains the functiona capacity to
performpast work which hascurrent relevance hasfar-reaching implicationsand must
be developed and explained fully in the disability decision. Since thisis an important
and, in some instances, a controlling issue, every effort must be made to secure
evidence that resolves the issues as clearly and explicitly as circumstances permit.

Sufficient documentation will be obtained to support the decision. Any case
requiring consideration of PRW will contain enough information on past work to
permit a decision as to the individual's ability to return to such past work....

Adequate documentation of past work includes factual information about
those work demands which have a bearing on the medically established limitations.
Detailed information about strength, endurance, manipulative ability, mental demands
and other job requirements must be obtained as appropriate. Thisinformation will be
derived fromadetailed description of thework obtained from the claimant, employer,
or other informed source....

Groeper v. Sullivan, 932 F.2d 1234, 1238 (8th Cir. 1991) (citing SSR No. 82-62, Soc. Sec. Rep.

809, 811-12 (West 1983).

SSR 82-62, requires that an ALJ has an obligation to “‘fully investigate and make explicit

findingsasto the physical and mental demandsof a claimant’s past relevant work and to comparethat
with what the claimant herself is capable of doing before he determinesthat sheisableto perform her

past relevant work.”” Id. at 1238 (quoting Nimick v. Sec'y of Health and Human Servs., 887 F.2d

864, 866 (8th Cir.1989). Moreover, wheretherecord containssubstantial evidencethat claimant can

perform past work, the ALJ s failure to develop past work record in full detail does not require

remand. See Battlesv. Sullivan, 902 F.2d 657, 659 (8th Cir.1990)

“An ALJs decision that a claimant can return to his past work must be based on more than

conclusory statements. The ALJ must specifically set forth the claimant's limitations.” Id. Further,
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the ALIJmust determine how a claimant’s limitations affect hisor her RFC. Additionally, the ALJ
must [] make explicit findingsregarding the actual physical and mental demands of the claimant's past
work. Then, the ALJ should compare the claimant's residual functional capacity with the actual
demands of the past work to determine whether the claimant is capable of performing the relevant
tasks.” Id. (citing Kirby, 923 F.2d at 1326-27).

Additionally, 20 C.F.R. § 404.1560(b) states, in relevant part, regarding past relevant work:

(2) Determining whether you can do your past relevant work. We will ask you for
information about work you have doneinthe past. We may also ask other peoplewho
know about your work. (See 8§ 404.1565(b).) We may use the services of vocational
experts or vocational specialists, or other resources, such as the "Dictionary of
Occupational Titles' and its companion volumes and supplements, published by the
Department of Labor, to obtain evidence we need to help us determine whether you
can do your past relevant work, given your residual functional capacity. A vocational
expert or specialist may offer relevant evidence within his or her expertise or
knowledge concerning the physical and mental demands of a claimant's past relevant
work, either as the claimant actually performed it or as generally performed in the
national economy. Such evidence may be helpful in supplementing or evaluating the
accuracy of the claimant's description of his past work. In addition, a vocational
expert or specialist may offer expert opinion testimony in response to a hypothetical
guestion about whether aperson with the physical and mental limitationsimposed by
the claimant's medical impairment(s) can meet the demands of the claimant's previous
work, either as the claimant actualy performed it or as generally performed in the
national economy.

(3) If you can do your past relevant work. If we find that you have the residual

functional capacity to do your past relevant work, we will determine that you can till

do your past work and are not disabled. We will not consider your vocational factors

of age, education, and work experience or whether your past relevant work existsin

significant numbers in the national economy. ...

Plaintiff testified that she worked as a telemarketer from late 2003 until the date of her
accident, October 16, 2005. Tr. 29-30. Plaintiff further testified that asatelemarketer, she conducted
surveys for major corporations by telephone and computer, and that she sat at her desk and looked
at the computer “[p]robably 90 percent” of the day. Tr. 30-31. Also, on her work history report,

Plaintiff stated that her work as atelemarketer required that she“complete[] onlinesurveysfor large
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corporations using headsets & computer.” She also stated that this job required, in a day, that she
walk for one hour, stand for thirty minutes, sit for six hours, and write, type or handle small objects
for six hours. She further stated that this job did not require that she climb, kneel, crouch, crawl, or
handle, grab, or grasp big objects; that she “lifted & carried aheadset twice daily”; that the heaviest
weight she lifted was ten pounds; and that she frequently lifted less than ten pounds. Tr. 120. Thus,
the record does include a description of Plaintiff’s past relevant work as a telemarketer as Plaintiff
actually performed thisjob and establishesthe physical and mental demandsof Plaintiff’ spast relevant
work. See Groeper, 932 F.2d at 1238. Moreover, Plaintiff’ sdescription of her job as atelemarketer
is consistent with the requirements of sedentary work, which involves sitting and requires lifting no
more than ten pounds and walking or standing for two hours. As such, the court findsthat the ALJ s
determination that Plaintiff can perform her past relevant work as a telemarketer is supported by
substantial evidence and that it is consistent with the Regulations and case law. To the extent that
the ALJ did not make explicit findings regarding the demands of Plaintiff’s work as a telemarketer
and her RFC, because the ALJ s decision is based on substantia evidence, remand is not required.
See Battles, 902 F.2d at 659.

Although Plaintiff contends that the ALJ should have solicited the testimony of a VE, as
discussed above, the Regulations do not require that an ALJ solicit the testimony of a VE to
determine the demands of aparticular job. See 20 C.F.R. §404.1560(b). Moreover, the ALJdid not
find that Plaintiff had any non-exertional limitations. If the claimant isfound to have only exertional
impairments, the Commissioner is not required to solicit the testimony of a VE. See Robinson, 956
F.2d at 839. Under such circumstances, the ALJin the matter under consideration was not required
to solicit the testimony of a VE.

V.
CONCLUSION
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For the reasons set forth above, the court finds that substantial evidence on therecord asa
whole supports the Commissioner’s decision that Plaintiff is not disabled.
IT ISHEREBY ORDERED that the relief sought by Plaintiff in her Complaint and in her
Brief in Support of Complaint isDENIED; Docs. 1, 16
IT ISFURTHER ORDERED that judgment be entered in favor of Defendant and against
Plaintiff in the instant cause of action.
[SsMary Ann L. Medler

MARY ANN L. MEDLER
UNITED STATES MAGISTRATE JUDGE

Dated this 22nd day of February, 2011.
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