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UNI TED STATES DI STRI CT COURT
EASTERN DI STRI CT OF M SSOUR
NORTHERN DI VI SI ON
JAVES D. BURKETT,
Pl aintiff,
V. Case No. 2:11CV94 FRB

CAROLYN W COLVIN, ! Conmi ssi oner
of Social Security,

Def endant .

N N N N N N N N N N

MEMORANDUM AND ORDER

This matter is before the Court on plaintiff Janes D
Burkett’s appeal of an adverse decision of the Social Security
Adm ni stration. All matters are pending before the undersigned
United States Magistrate Judge, with consent of the parties,
pursuant to 28 U.S.C. 8§ 636(c).

l. Background and Procedural History

Plaintiff Janmes D. Burkett applied for Disability
| nsurance Benefits (“DIB’") pursuant to Title Il, and Suppl enent al
Security Income (“SSI”) pursuant to Title XVI of the Social
Security Act, 42 U.S.C. 88 401, et seq. (also “Act”), alleging that
he becane disabled on April 2, 2007. (Admnistrative Transcript

(“Tr.”) at 113-20). Plaintiff’s applications were denied, and he

!Carolyn W Col vin becane the Acting Conmm ssioner of Soci al
Security on February 14, 2013. Pursuant to Rule 25(d) of the
Federal Rules of Cvil Procedure, Carolyn W Colvin should
therefore be substituted for Mchael J. Astrue as the defendant
in this case. No further action needs to be taken to continue
this suit by reason of the |ast sentence of 42 U.S.C. § 405(9).
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requested a hearing before an adm nistrative |law judge (“ALJ"),
whi ch was held on April 9, 2010. (Tr. 38-61). On August 17, 2010,
the ALJ issued an unfavorable decision. (Tr. 13-37). Plaintiff
t hen sought review from def endant Agency’s Appeal s Council, which
denied plaintiff’s request for review on Novenber 8, 2011. (Tr. 1-
5). The ALJ' s decision thus stands as the Comm ssioner’s fina
deci sion subject to reviewin this Court. 42 U S.C. 8§ 405(9).
1. Evi dence Before The ALJ

A. Plaintiff’'s Testi nony

Plaintiff, 39 years of age at the tinme of the
adm ni strative hearing, testified that he had lived with his wife
and teenage son in the sane residence for the past eleven years.
(Tr. 43). He conpleted the eleventh grade, and received no
vocational training. (ld.) He had been the owner and operator of
a painting business, and had past work experience as a concrete
wor ker, a prep cook, a spool setter, and steel worker. (1d.) The
ALJ asked plaintiff whether, since his alleged onset date of April
2, 2007, he had “wor ked anywhere for anybody including any ki nd of
sel f-enpl oynent incone,” and plaintiff replied, “[n]o, | haven't,
Your Honor.” (Tr. 44). In response to follow up questions from
the ALJ, plaintiff denied doing anything for anyone i n exchange for
conpensati on ot her than noney, and denied that he had worked even
part tinme or even for just part of one day. (Tr. 45).

Plaintiff testified that he began havi ng probl ens before he
stopped working. (Tr. 45). He explained that he had pain going

down his legs and up his back, and that it was worse in his |ower



back. (l1d.) He testified that injections had not hel ped. (Tr.
45-46). He testified that he was currently seeing Dr. Beckman but
was not taking pain nedication because Dr. Beckman was concer ned
about the addictive nature of it. (Tr. 46).

Plaintiff testified that he had sl eep apnea and used a
“Bi Pap” machi ne every night, which was paid for by Medicaid. (Tr.
46). Plaintiff initially testified that he had no probl ens during
the day that he attributed to sleep apnea. (Tr. 46-47). However,
upon questioning fromhis attorney, he testified that he felt tired
during the day, and was sonetines unable to use the Bi Pap machi ne
because it blewair into his eyes. (Tr. 47). Plaintiff testified
that he “had to go see a eye doctor to fix my eye now because the
mask isn’t working for ne” and expl ained that the mask did not fit
properly and m ght cut off the blood streamto his brain, so he had
to wear it |loose. (ld.)

Plaintiff testified that he had back pai n when he woke in
the norning. (ld.) He testified that he could stand for thirty
m nut es before experiencing nunbness in his legs and swelling in
his ankles. (Tr. 48). He testified that he sat in a recliner for
a couple of hours to relieve these synptons. (ld.) He testified
that he could sit for 30 to 45 m nutes before needing to | ay down.
(Id.) He testified that he spent six hours per day in a recliner
or lying dowmn. (ld.) Wen asked “have you had problenms wth your
hands?” plaintiff replied “No, not - - no, | haven't. But j ust
recently I have.” (Tr. 49). \Wen asked what he nmeant by *“just

recently” plaintiff replied that his hands were “starting to swell
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up and - - .7 (ld.) Plaintiff testified that he saw a speci al i st
“yesterday” who took x-rays but did not yet have results. (ld.)

Plaintiff testified that Dr . Beckman prescri bed
nmedi cation for bipolar disorder, but denied seeing a psychiatrist
for that condition. (Ld.) Plaintiff testified that bipolar
di sorder caused irritability, and that he could not “stand to be
around [his] wfe or anybody because of that. Wen | hurt so bad
| just don’'t want to be around nobody.” (Tr. 49-50).

Plaintiff testified that he cooked for his famly for
about 20 to 30 m nutes, but did not do di shes because he coul d not
stand up. (Tr. 50). He testified that he did not do any house
cleaning or laundry, did not take out the garbage, did not do yard
wor k, did not shop, or engage i n hobbies, and stated that he “quit
doing everything.” (Tr. 51). He drove “[aJt tinmes” but stated
that his wife sonetinmes had to drive due to swelling in his back

and nunbness in his legs. (ld.) Plaintiff was then asked how many

times he drove during the course of one week, and he replied: “1'd
say maybe three tinmes a week because of ny sleep apnea. 1’ve had
two wecks al nost because of it.” (ld.) He visited people for

short periods of tinme before returning home to lay dowmn. (Tr. 52).
He belonged to a church but stopped going because of problens
sitting, explaining that “[o]nly about 45 mnutes and |’ m al r eady
wanting to |eave.” (Tr. 52-53). He ate out “[e]very now and
t hen.” (Tr. 53). He testified that he got along with people
better now than he did before, which he attributed to nedication.

(Tr. 53). Plaintiff testified that, with nedication, he did not



have anxi ety around other people, and stated “[a]ctually | feel a
| ot better and nmy marriage is getting along a ot better.” (1d.)
He attri buted drowsiness to the nedication. (ld.) He was able to
keep up with his own appointnents. (ld.) He testified that his
w fe hel ped himput on his socks and sonetinmes hel ped hi mwash in
the shower. (Tr. 54).

Plaintiff testified that he *“quit” wusing a conputer
“because ny hands they hurt so bad | can’'t doit now” (ld.) Wen
asked when he quit, plaintiff replied “[a]bout three years ago.”
(ILd.) Wen asked whether he had those hand problenms three years
ago, plaintiff replied “[y]eah. They were going nunb on ne.
Yeah.” (1d.) He testified that he could use a cell phone but did
not text because he could not push a lot of little buttons. (Tr.
54) .

Plaintiff testified that his problens had gradually
declined over the past three years. (Tr. 55). He testified that
his ability to wal k was better about a year and one-half ago, but
not his ability to sit |longer than 45 m nutes or stand | onger than
30 mnutes. (1d.)

B. Medi cal Records?

2Addi ti onal evi dence which was not before the ALJ was

submtted to and considered by the Appeals Council. This
evi dence includes nedical records fromDr. Beckmann, radiol ogica
reports, and a statenent fromplaintiff. 1In the Adm nistrative

Transcript, this evidence is designated as Exhibits 21F, 22F
23F, 24F, and 11E, and found at pages 351-377, and 193-96). The
Court nust consider these records in determ ning whether the
ALJ’ s deci sion was supported by substantial evidence. Frankl v.
Shalala, 47 F.3d 935, 939 (8th Cr. 1995); R chnond v. Shal al a,
23 F. 3d 1441, 1444 (8th Gr. 1994). For the sake of continuity,
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On June 6, 2006, plaintiff saw Terry L. Thrasher, D.QO.,
and it was noted that plaintiff’s history was “L | eg goes Knunb -
[[sic] cold - tingles.” (Tr. 212). An MRl was ordered. (ld.)
Later that nonth, plaintiff underwent sleep studies at Mberly
Regi onal Medical Center, on the referral of Dr. Thrasher. (Tr.
205-10). The inpression was obstructive sleep apnea effectively
controlled wth a Bi PAP. (Tr. 205-11).

On February 28, 2007, plaintiff sawJon R Mattson, D. O,
wi th conplaints of | ow back pain after a fall onto concrete on the
right side of his body on February 14, 2007. (Tr. 236). Plaintiff
conplained of pain radiating down his right |eg. (Ld.) Upon
exam nation, plaintiff had good strength and reflexes, and
sensation was okay. (l1d.) The remainder of Dr. Mattson’s note is
illegible. See (lLd.) Lunbar spine x-ray perforned on March 9,
2007 reveal ed spondyl osis, disk space narrow ng, potential spinal
stenosis L5-S1, and questionable m nimal conpression deformty at
L1. (Tr. 234).

X-ray of plaintiff’s right hip, perfornmed on March 9,
2007 at Moberly Radiology and Inmaging, revealed degenerative
changes in each hipjoint. (Tr. 199). X-ray of plaintiff’s |unbar
spine perforned on this sanme date reveal ed spondyl osi s, disk space
narrowi ng. (Tr. 200).

An MRl of plaintiff’s lunbar spine, perfornmed on April

17, 2007, revealed disc protrusion at L5-S1 resulting in severe

di scussion of these records is incorporated with that of the
records before the ALJ at the tinme of his decision.
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right-sided neuroforamnal narrow ng and sone mld central canal
narrow ng, and di sc dessication and di sc space narrow ng at L5-Sl;
m | d disc bul ges at L3-L4 and L4-L5 wi thout significant stenosis or
neurof oram nal narrowing. (Tr. 203).

On May 7, 2007, plaintiff returned to Dr. Mattson,
stating that he needed a refill of Vicodin, and also stating that
he want ed his dosage increased. (Tr. 220). Dr. Mattson wote that
plaintiff reported that he needed a hi gher dosage, was waiting to
see if he could get assistance for his problem was in need of
surgery because of severe stenosis on his right side. (l1d.) Upon
exam nation of plaintiff’'s extremties, Dr. Mittson noted that
plaintiff had good pul ses, noved his extremties well, had no notor
deficits and no swelling. (Tr. 221). Upon nuscul oskel et al
exam nation, Dr. Mattson noted no nuscle atrophy, good strength,
and noderate |unbar spasm (1d.)

Plaintiff returned to Dr. Mattson on July 11, 2007
stating that he had an abscessed tooth and needed antibiotics.
(Tr. 222). Upon exam nation, Dr. Mattson noted that plaintiff had
a |loose and painful nolar, diagnosed plaintiff with a tooth
abscess, and prescribed an antibiotic. (Tr. 223). Dr. Mattson
noted that review of plaintiff’s muscul oskeletal system and
extremties was unremarkable, and there are no nuscul oskel et al

conplaints noted in Dr. Mattson's treatnent note. (Tr. 222-223).

On  August 23, 2007, plaintiff saw Osvaldo Acosta-

Rodri guez, MD., for a Famly Services Evaluation. (Tr. 215-16,



219). Plaintiff conpl ained of an onset of pain in March of 2007,
and conpl ai ned of occasional and intermttent pain. (Tr. 215).
Plaintiff stated that he sonetimes had sonme pain shooting into the
back of his | egs, and sonetines not. (ld.) He stated that he used
ice and heat, and took Vicodin.® (ld.) Plaintiff reported that he
was a painter. (lLd.) Upon examnation, plaintiff was able to nove
all four extremties, had no obvious gait abnormality, straight |eg
rai se testing was negative, he had a |l eg | ength di screpancy, nor nal
deep tendon refl exes, no abnormal sensation, and clicking in the S
joint. (Tr. 219). Dr. Acosta-Rodriguez noted symmetrical range of
nmotion, and no radicular conplaints. (ld.) Plaintiff had no new
pain after the exam nation, and Dr. Acosta-Rodriguez noted that he
got up and wal ked out nornally. (Ld.) Dr. Acosta-Rodriguez’s
assessnment was right SI joint dysfunction, no evidence of
radi cul opat hy, allegations of bul ging discs and nerve pinch, and
suspect facet DIJD and/or neural foram nal stenosis. (Tr. 216).
In his report, Dr. Acosta-Rodriguez wote that plaintiff
asked “particul ar questions about going back to work or not” and
that plaintiff’s “behavior was unusually upbeat for a patient for
a county evaluation.” (ld.) Dr. Acosta-Rodriguez wote “[a]t the
end of the evaluation, he was happy wth what | di agnosed himw th
and he gave ne a pen fromhis business.” (Tr. 219). Dr. Acosta-

Rodri guez wote that he watched plaintiff walk out to the parking

Vicodin is a conbination of the drugs Acetam nophen and
Hydr ocodone, and is used to relieve noderate to noderately severe
pain. http://ww.nl mnih.gov/nedlineplus/drugi nfo/
medmast er / a601006. ht n
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lot, and that plaintiff appeared to be doing fairly well with no
gait abnormality. (l1d.) Dr. Acosta-Rodriguez wote: “l| did have
sonme concerns regardi ng sone of his questioning regarding |l ong term
conplications and pain and disability for such a young nale. I
thought it was rather unusual to be focusing on these subjects.”
(1d.)

Plaintiff returned to Dr. Mattson on August 28, 2007 and
stated that his back pain had worsened, and that he had swelling
and a knot in his right thigh. (Tr. 224). Upon exam nation, Dr.
Mattson noted that plaintiff was in no acute distress, had good
pul ses, noved his extremties well, and had no notor deficits or
swel |'i ng. (Tr. 225). Dr. Mattson diagnosed plaintiff with |ow
back pai n, herniated di sk, and | unbar radi cul opat hy, and prescri bed
Vicodin. (ld.)

On Septenber 4, 2007, plaintiff saw Jason D. Zerrer,
MD., with conplaints of abdom nal pain. (Tr. 278). Dr. Zerrer’'s
exam nati on reveal ed negative findings relative to the
nmuscul oskel etal system and noted that exam nation of plaintiff’s
back and extremties was wthin normal [limts. (Tr. 279).
Plaintiff was in mld distress. (ld.) ACT of plaintiff’s abdonen
revealed a small kidney stone. (Tr. 286). Plaintiff’s pain
i nproved. (Tr. 280).

Plaintiff returned to Dr. Mattson on Novenber 29, 2007
wi th conplaints of right shoul der and neck pain. (Tr. 228). Upon
exam nation, plaintiff had good shoul der range of notion, and sone

bi ceps tendon pain. (l1d.) X-ray was ordered, which reveal ed no



evi dence of fracture, dislocation or degenerative change, but sone
evi dence of granul omatous changes. (Tr. 226). Plaintiff saw Dr.
Mat t son on Decenber 6, 2007 with conpl aints of bicep pain, and Dr.
Matt son noted bicep pain upon notion and pal pation. (Tr. 227).
Dr. Mattson di agnosed biceps tendonitis. (1d.)

Records from Terry L. Thrasher, D.O, indicate that
plaintiff was seen for conplaints of back pain in January of 2008
and right shoulder pain in February of 2008, and underwent
treatment for these conplaints through June 30, 2008. (Tr. 237-
43) . However, as the ALJ noted, these records are |l|argely
illegible.

On July 29, 2008, plaintiff was seen by Laurel Sonmmer,
MD., stating that he wi shed to establish care. (Tr. 244). Dr.
Sommer noted that plaintiff was a painter. (Ld.) Plaintiff
conpl ai ned of chronic | ow back and new onset of right shoul der pain
that was reduced to a dull ache wth narcotics, but never
conpletely resolved. (1d.) Plaintiff reported that, three nonths
ago, sonething “popped” in his right shoulder, and he now had
l[imted range of notion. (ld.) He stated that he was out of the
narcotics that his primry care physician prescri bed, and he want ed
refills. (Tr. 244). Upon exam nation, Dr. Somrer noted that
plaintiff was tender over the right SI joint. (Tr. 246). Dr.
Somer wote that plaintiff’s “pain response seened exagger at ed”
and that plaintiff kept his eyes closed during the entire
nmuscul oskel etal exam nation. (1d.) Plaintiff had no tenderness to

pal pation of the vertebrae, no swelling, normal nuscle tone, no
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tenderness, no tenderness to pal pation of the shoul der, intact
range of notion bilaterally (although plaintiff indicated that
novenment was severely painful), and full shoulder strength. (1d.)
Straight leg raise testing was negative bilaterally. (1d.) Dr.
Somer again wote “[p]lain response seened exaggerated.” (Tr.
246). Dr. Sommer’s inpression was |ow back pain, right shoul der
pai n, decreased urinary flow, and el evated bl ood pressure, and she
prescri bed nmedi cati on and recormmended MRI. (1d.)

MRI of plaintiff’s right shoul der, perfornmed on August 6,
2008, reveal ed degenerati e change in the ACjoint with inpingenent.
(Tr. 249).

On August 12, 2008, plaintiff saw orthopedi st Dom nic
Patillo, MD., wwth conplaints of right shoul der pain that started
in his neck and radiated all the way down into his hand, and was
acconpani ed by a nunbness throughout his entire right hand. (Tr.
254-55). Plaintiff stated that the pain was present during rest
and activity, but that certain positions caused the pain to wax or
wane. (Tr. 255). He deni ed weakness. (Ld.) Exam nati on of
plaintiff’s cervical spine showed globally mldly reduced range of
nmotion with sone mld pain. (Id.) Plaintiff had full range of
nmotion of his right shoulder, full rotator cuff strength, ful
bi cep, tricep and wist strength, intact sensation, and normal
findings in his hand. Cervical spine x-ray perforned on August 12,
2008 was interpreted as normal, and cervical MRl showed evi dence of
sone tendi nopathy. (Tr. 251, 256). Right shoul der x-ray perforned

on that date reveal ed no fracture, dislocation or bony abnormality.
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(Tr. 285). Dr. Patillo’ s assessnent was right shoulder and arm
pain. (Tr. 256). Dr. Patillo noted that plaintiff’s synptons of
pai n radi ati ng down his arm and nunbness coul d not be expl ai ned by
the MRl findings. (ld.) Dr. Patillo recommended that plaintiff
have his neck reevaluated, and that plaintiff could be seen on an
as- needed basis. (ld.)

On Septenber 2, 2008, plaintiff returned to Dr. Somrer
and noted that he had seen an orthopedist, and reported that his
“shoul der pain has al nost conpletely resolved” but that he was now
havi ng i ssues with exacerbati on of back pain, which he described as
sharp right-sided | ow back pain. (Tr. 267). He requested refills
of narcotic nedication. (Ld.) Upon exam nation, plaintiff was
tender to pal pation of the right SI joint. (Tr. 268). Dr. Sonmer
wrote: “pain response seened exaggerated - started cursing and
grimacing.” (ld.) She noted that plaintiff indicated reproduction
of “burning” pain wth pal pation. (Ld.) Plaintiff had normal
muscl e tone, no swelling, no other tenderness, no edenma, nornal
strength, normal reflexes, and no focal neuro deficits, and
straight leg raise testing was negative bilaterally. (Tr. 268-69).
Dr. Sommer recommended physi cal therapy, but plaintiff clainmedthat
such treatnment woul d be cost-prohibitive and i ndi cated he wanted an
MRl and surgery. (Tr. 269). Dr. Somrer gave plaintiff a handout
on | ow back exercises and stated that she would refill his Vicodin
prescription while awaiting records fromhis previous physicians.
(Id.) Dr. Sonmer noted that she requested a urine drug screen from

plaintiff, but he was unable to provide a sanple. (ld.)
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Lunbar spine MRl perforned on Septenber 22, 2008 reveal ed
di ffuse disc bulge with central disc protrusion at L5-S1, and mld
stenosis of bilateral neural foramna. (Tr. 262-65).

On January 24, 2009, Cara Falter, a Single Decision-
Maker, conpleted a Physical Residual Functional Capacity form
(Tr. 291-96). Ms. Falter opined that plaintiff could occasionally
lift and/or carry ten pounds, and frequently |ift and/or carry | ess
than ten. (Tr. 292). She opined that plaintiff could stand and/ or
wal k for at least two hours in an eight-hour work day, and could
sit for six. (ld.) She opined that plaintiff’'s ability to push
and/or pull was limted in the upper extremties. (Ld.) Ms.
Falter opined that plaintiff could frequently balance and
occasionally performall other postural maneuvers. (Tr. 293-94).
She opined that plaintiff's ability to reach in all directions was
l[imted, but that plaintiff had no other manipulative [imtations.
(Tr. 294). She opined that plaintiff should avoid concentrated
exposure to vibration and hazards, but had no other environnental
limtations. (Tr. 295).

On February 24, 2009, plaintiff saw Joseph A Becknmann,
MD. with conplaints of back and shoul der pain, and to establish
care. (Tr. 313). Dr. Beckmann noted that plaintiff had recently
established care with Dr. Sommers, and was “establishing it wth ne
today for reasons that are not clear.” (ld.) Dr. Beckmann noted
that pain was plaintiff’s main concern. (Ld.) Dr. Beckmann
reviewed plaintiff’s chart and noted that the Septenber 22, 2008

| umbar spine MR showed L5-S1 disk herniation with mld stenosis,
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but “was ot herw se pretty unremarkable.” (1d.) Plaintiff reported
that a pain specialist had recently perfornmed an injection, but
that plaintiff was afraid of needles and would not undergo that
agai n. (Tr. 313). Plaintiff reported that he had pain in his
ri ght shoulder, and told Dr. Beckmann that he was “a painter by
trade and has pain with any type of novenment of the shoul der and
this is precluded [[sic] his ability to work on a regul ar basis.”
(Id.) Dr. Beckmann noted the site of plaintiff’s conplaints, and
noted that radiological testing of plaintiff’s right shoul der and
neck yielded normal findings, and that it was opined that the M
did not explain plaintiff’s synptons. (ld.) Dr. Beckmann noted
that, when plaintiff last saw Dr. Sommers, he reported that his
shoul der pain had resolved, but that he wanted narcotics for his
back pai n. (Tr. 313-14). Plaintiff reported chronic anxiety.
(Tr. 314). Under “Social H story,” Dr. Beckmann wote that
plaintiff “is married and is an enployed painter.” (l1d.) Upon
exam nation, Dr. Beckmann noted that, as plaintiff described his
pain, “he noved both shoulders through a full, wde arc
denonstrating no deficits in range of notion.” (Tr. 315). On
specific testing of the right shoulder, Dr. Beckmann could not
elicit notor weakness in any of the rotator cuff groups, and there
was no joint swelling or redness. (Ld.) Upon exam nation of
plaintiff's back, plaintiff’'s gait appeared nornmal and he was abl e
to rise froma chair and clinb onto the examnation table with
apparent ease. (ld.) Plaintiff could forward bend to 60 degrees

before stopping due to pain. (Ld.) Pal pati on over the spine
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reveal ed tenderness i n the paraspi nous nuscl e groups bilaterally in
the lunbosacral region. (Tr. 315). Plaintiff could raise on his
toes and rock on his heels, toe extension was normal, and
qguadriceps strength was good. (ld.)

Dr. Beckmann’s assessnent was chronic | ow back pain “as
a mani festation of obesity and sedentary lifestyle,” right shoul der
pain w thout any evidence of deficit, norbid obesity, and history
of bl adder outlet obstruction that had responded to nedication
(Id.) Dr. Beckmann advised plaintiff to follow a regi nmen of diet
and exercise for weight |oss and physical conditioning, and told
plaintiff that he would not prescribe narcotics. (Ld.) Dr .
Beckmann wote that both plaintiff and his wi fe appeared upset but
made no comment. (Tr. 315).

On August 11, 2009, plaintiff returned to Dr. Beckmann
“With a stated concern of high blood pressure but then says that
his real concernisirritability,” which plaintiff said was getting
worse and affecting his marriage and other relationships. (Tr.
317). Plaintiff reported a history of sleep apnea and reported
having used a CPAP nachine, but stated that the nmask broke six
nmont hs ago and he did not have the noney for a replacenent. (1d.)
Dr. Beckmann’s assessnent was irritability as a manifestation of
bi pol ar disorder. (Tr. 319). He recommended that plaintiff see a
psychiatrist but plaintiff declined, stating “I’m not crazy.”
(ILd.) Dr. Beckmann recomended that plaintiff return in one week.
(Ld.) Plaintiff returned on August 25 and reported very

significant inprovenent, which his wife confirnmed. (Tr. 320). Dr.
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Beckmann wrote: “[h]le is nuch calnmer and is functioning well in the
work environment, which is sonething new” (Ld.) Plaintiff
expressed concern about infertility and an interest in fertility
eval uation. (1d.)

On Septenber 11, 2009, plaintiff saw Peter J. Koopnan,
MD. wth conplaints that, following examnation, vyielded a
di agnosis of a bleeding henorrhoid. (Tr. 322-23).

On Septenmber 29, 2009, plaintiff saw Dr. Burkett wth
conplaints related to sl eep apnea, stating that he had used a CPAP
machi ne whi ch had hel ped himuntil it broke six nonths ago, and
that, since then, he had typical synptons of sleep apnea. (Tr
324). Plaintiff reported that the nedication he had been taking
for bipolar disorder “hel ps himrenmain functional both at work and
in his hone life.” (lLd.) Dr. Burkett also noted that fertility
testing had reveal ed markedly abnormal results. (l1d.) Plaintiff
had no nuscul oskel etal conplaints. See (Tr. 324-25). Dr. Burkett
noted that he would request plaintiff’s sleep study report and
review plaintiff’s CPAP settings, and prescribe another unit for
plaintiff. (Tr. 326).

On COctober 7, 2009, plaintiff saw Dr. Beckmann wth
conpl aints of severe diarrhea. (Tr. 327). Plaintiff reported that
he recently got a new CPAP machi ne and was now sl eeping 12 hours
per night and that, with this and the psychiatric nmedication, his
mood was nuch i nproved. (Ld.) Muscul oskel etal exam nation
revealed a normal gait. (Tr. 329). Plaintiff was di agnosed with

diarrhea that was likely related to an antibiotic. (l1d.)
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On Cctober 12, 2009, plaintiff saw Melinda Hecker, MD.,*
with conmplaints of persistent diarrhea and abdom nal cranping.
(Tr. 330). Plaintiff reported that he “[h]as actually had to
al nost stay home from work from the cranmping and pain of this.”
(Id.) Plaintiff did not report any nuscul oskel etal conplaints.
See (Tr. 330-31). Upon exam nation, plaintiff was nost tender in
the left | oner quadrant, but exam nation was otherw se
unremar kable. (lLd.) Dr. Hecker recomended stool studies. (Tr.
331).

On Cctober 19, 2009, plaintiff saw Dr. Beckmann with a
conpl aint of persistent diarrhea. (Tr. 332). Plaintiff reported
that he had “quite a bit of abdom nal cranping along with nmultiple
epi sodes of fecal incontinence” that had been “bad enough that it
has prevented him from working.” (Ld.) Dr. Beckmann noted
plaintiff’s history of treatnent wwth Dr. Hecker, and noted that
stool studies were negative. (ILd.) Under “Social History” Dr.
Beckmann noted that plaintiff was married and sel f-enployed. (Tr.
333). Upon nuscul oskel etal exam nation, Dr. Beckmann noted that
plaintiff had no joint pain, no joint swelling, and no norning
stiffness, and joint survey showed no evi dence of active synovitis.
(Tr. 333-34). Dr. Beckmann recommended a col onoscopy. (Tr. 334).

On Novenber 4, 2009, plaintiff returned to Dr. Beckmann
and reported | unbosacral pain with no radiation following a fall.

(Tr. 335). Plaintiff denied using any hone renedi es, ice, or heat,

“Dr. Hecker and Dr. Beckmann are partners in the sane
medi cal practice.
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and reported that he was able to wal k “although it is quite painful
and he can’t work.” (ld.) Upon exam nation, Dr. Beckmann noted
that joint survey showed no active synovitis and no external
bruising in the |unbosacral area. (Tr. 336). Plaintiff could
forward bend to 45 degrees before stopping due to pain, |ateral and
| ateral bending and rotary novenents were severely restricted, and
he could raise on his toes and rock on his heels. (ILd.) Upon
neurol ogi ¢ exam nation, sensorium was clear, there was no gross
notor deficit, and reflexes were normal and symmetrical. (Ld.)
Dr. Beckmann di agnosed plaintiff with a |ow back contusion and
strain and prescribed Vicodin. (1d.)

On Novenber 13, 2009, plaintiff underwent radiologica
testing of his abdonen and chest at Moberly Regional Medical
Center, which reveal ed no bowel obstruction, granul omatous changes
in the lungs, kidney stones, and no acute abdom nal process. (Tr.
308-10) .

Plaintiff returned to Dr. Beckmann on Novenber 24, 2009
and reported severe | ow back pain. (Tr. 338). Dr. Beckmann noted
that he first saw plaintiff for this three weeks ago, and then
wote: “[t]oday, he tells nme that this pain actually started about
5 years ago when he was crushed in a car door of a slowy noving
vehicle” and that plaintiff’'s “problemis that he can’t work |ike
this. The only thing he is trained to do is construction type work
and he is inquiring about his eligibility for disability.” (Ld.)
Plaintiff also reported right shoulder painandirritability. (Tr.

338-39). He continued to refuse to see a psychiatrist. (Tr. 339).
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Muscul oskel etal exam nation revealed no evidence of synovitis,
plaintiff rose froma chair and clinbed onto the exam nation table
with “obvious, significant disconfort,” he was limted in forward
bending, his gait was antalgic, and nuscle spasm was present.
(ILd.) He could still raise on his toes, and reflexes were
mai nt ai ned. (Ld.) Dr. Beckmann assessed chronic |ow back pain
rel ated to degenerative joint disease, and opined that plaintiff’s
back could inprove with regular exercise and significant weight
| oss “but | think his underlying psychiatric problemw || preclude
any reasonabl e expectation of that. | do support his application
for disability.” (ld.)

On  Decenber 17, 2009, Dr. Beckmann conpleted an
interrogatory formindicating that he had been treating plaintiff
si nce August 11, 2009 for bipol ar di sorder, |unbar spondylosis with
chronic back pain, obstructive sleep apnea, gastroesophageal
reflux, chronic diarrhea, and bl adder outlet obstruction. (Tr.
297). In response to the interrogatory question “[i]f M. Burkett
has | ower back pain would it be recommended that he lay down to
relieve that pain” Dr. Beckmann wote “yes.” (ld.)

On January 15, 2010, plaintiff saw Dr. Beckmann for
foll ow up. (Tr. 341).% Dr. Beckmann wote: “[w]ith regard to
concerns about bipolar disorder, both he and his wfe indicates

that things are pretty well controlled.” (ld.) It is noted that

SWiile this treatnment note lists a “[r]esult date” of
February 15, 2010, the date of service was January 15, 2010.
(Tr. 341). In his decision, the ALJ correctly noted the date of
service as January 15, 2010. (Tr. 25).
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plaintiff’s nmood was “pretty stable” although he easily becane
excited about trivial things, and he was sleeping fine. (Ld.)
Plaintiff reported that he continued to be bothered by back pain,
and told Dr. Beckmann that he spent nost of the day lying in bed or
on the couch because of this. (ld.) He reported that he had a
di sability hearing schedul ed soon. (Tr. 341). He reported no
change in the quality or character of his synptonms, and denied
| ower extremty nunbness or weakness. (l1d.) Plaintiff reported
that his problens with diarrhea had resol ved. (Id.) Plaintiff
reported that he had gained quite a bit of weight recently, and
attributed this to being nore sedentary due to back pain and
i ncreased appetite due to steroids. (Ld.) Dr. Beckmann’s
assessnent included “presuned bipolar disorder, stable” with the
note that plaintiff “still declined psychiatric consultation,” and
chronic | ow back pain, stable. (Tr. 342).

Records from Audrain Medical Center indicate that
plaintiff was seen by Daniel Jost, MD. on April 8, 2010. Dr. Jost
noted that plaintiff was a “poor historian” wth *“rich
nmuscul oskel etal conplaints.” (Tr. 344). Plaintiff reported neck
and back pain, and stated that he had a bul ging disc and i njections
in his back, and al so had shoul der pain for which injections were
recommended. (1d.) Plaintiff conplained of pain and swelling in
his hands, wists, shoulders, elbows, knees, ankles and feet
associated with four hours of norning stiffness. (ld.) Plaintiff
rated his pain as a seven on a one-to-ten scale, and reported that

he was unable to dress hinself including shoe |aces and buttons.
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(Id.) He reported difficulty getting out of bed, wal ki ng, washi ng,
bendi ng, getting out of a car, and stated that he could not walk
two mles. (ld.) He reported that he was not presently working.
(Tr. 345). Plaintiff denied worries, but conplained of anxiety,
tenper, depression, agitation, and trouble staying asleep. (Tr.
346) . Plaintiff had diffuse tenderness in the joints of his
fingers and hands, full passive range of notion at the shoul der but
limtation to 90 degrees with active range of notion. (Ld.)
Rolling the hips caused back pain, and his knees were slightly
tender. (1d.) Hs ankles were “exquisitely tender” and his
met acar pophal angeal joints were tender. (Ld.) Dr. Jost’s
i npression was diffuse polyarthral gias, and he recommended tests
for autoi mune di seases including rheunatoid arthritis, and x-rays
of the hands, wists and feet. (Tr. 347).

Plaintiff returned to Dr. Jost on April 15, 2010 and
reported sone inprovenent in his hand synptons with steroid
medi cation, but stated that his shoul ders bothered himthe nost.
(Tr. 348).° Plaintiff reported that his right shoul der pain had
i ncreased and that he had excruciating pain in his |eft shoul der.
(Id.) Plaintiff reported that he still had sonme disconfort in his
| unmbar spine as well. (l1d.) Dr. Jost noted that the Septenber
2008 lunbar spine MRl revealed mld stenosis at L5-Sl1, and the

August 2008 right shoulder MR showed degenerative change wth

5This visit occurred after the April 9, 2010 administrative
hearing, but the record of this visit was not submtted to the
Appeal s Counci |
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i npi ngenent and possibly a partial tear of the supraspinatus
t endon. (Ld.) Upon exam nation, plaintiff was tender in his
hands, but his wists and el bows were unremarkable, he had imted
abduction of his left shoulder, and his hips and knees were
unremar kable. (1d.) Dr. Jost wote that plaintiff may have mld
rheumatoid arthritis and a rotator cuff tear, and ordered an MR
The following nedical records were submtted to the
Appeal s Council. On May 20, 2010, plaintiff saw Dr. Beckmann and
reported increased synptons of agitation and irritability after
stopping his psychiatric nedication. (Tr. 351). Plaintiff
reported that he had sone | ower extremty edema at the end of the
day. (Ld.) Plaintiff reported having been diagnosed wth
rheumatoid arthritis, and stated that he was taking nedi cati on and
“his synptons are nuch inproved.” (Ld.) Plaintiff had no
muscul oskel et al conpl ai nts. Upon exam nation, Dr. Beckmann noted
no lower extremty edema. (Tr. 352). Dr. Beckmann's assessnent
was bi pol ar disorder, hypertension, chronic abdom nal pain and
diarrhea, and a new diagnosis of rheumatoid arthritis. (Ld.)
Plaintiff returned to Dr. Beckmann on June 14, 2010 with conplaints
of chest congestion and productive cough. (Tr. 354). He denied
| ower extremty edenn. (Ld.) He had no nuscul oskel et al
conplaints. He was diagnosed with bronchitis. (Tr. 355).
Plaintiff returned to Dr. Beckmann on July 26, 2010 and
reported that “[t]wo days ago he was fixing sone gutters on his
home” when a “netal gutter canme away fromthe house and contacted

an electrical power line as it left the transfornmer” and plaintiff
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“was standing on a |ladder at that tinme but did not fall” but was
unable to let go of the ladder for a brief period. (Tr. 356).
Plaintiff reported spending the past 48 hours in bed and conti nued
to have a ot of aching in his arnms and shoul ders and pain in his
right thigh. (1d.) Muiscul oskeletal exam nation reveal ed no joint
swel ling or norning stiffness but sone nuscl e achi ng as descri bed,
no active synovitis, tenderness over the right quadriceps nuscle
group but no redness or warnth, and nuscle mass was symmetrical .
(Tr. 357-58). “Exam nation of the cervical spine reveal ed a good,
full range of notion with no pain or limtations.” (Tr. 358).
Mot or exam showed normal bul k and tone t hroughout, and strength was
full bilaterally. (l1d.) Gt and station were normal. (ld.) The
assessnment was el ectrocution, and tests were ordered. (1d.)
Plaintiff returned to Dr. Beckmann on August 19, 2010 and
reported he had fully recovered fromthe electric shock and that
his weight was his primary concern, and he was interested in
bariatric surgery. (Tr. 360-61). He reported that he had a CPAP
machine but found it difficult to use and therefore did not
consistently use it. (Tr. 361). He was given contact information
for a bariatric surgery program (Tr. 362). Plaintiff returned on
Septenber 13, 2010 with concerns about right hand pain, but that
his primary concern was his progressive weight gain. (Tr. 363).
Dr. Beckmann noted that, although plaintiff expressed interest in
bariatric surgery, he did not present for the blood work that he
and Dr. Beckmann had planned |l ast nonth. (1d.) Plaintiff denied

| oner extremty edema. (1d.) Muiscul oskel etal exam nation reveal ed
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sonme puffiness around the right wist and MCP joints. (Tr. 364).
Dr. Beckmann saw plaintiff again in Septenber for upper respiratory
synpt ons.

MRl of plaintiff’s [unbar spine perforned on February 8,
2011 reveal ed an apparent central herniated disk at L5-S1 that did
not |ateralize, no spinal stenosis, and foram nal narrow ng at L5-
S1, greater on the right. (Tr. 374-75).

X-ray of plaintiff’'s right foot, perfornmed on February
22, 2011, revealed a small plantar cal caneal spur and posterior
ent hesophyte rel ated to degenerative changes, and nai ntai ned j oi nt
spaces. (Tr. 376).

On March 2, 2011, plaintiff's attorney sent a letter and
Medi cal Source Statenment (also “MSS’) from Dr. Beckmann to the
Appeals Council. In the letter, plaintiff’s attorney wote that
the ALJ had di sregarded Dr. Beckmann’s opinion due to the |ack of
specific functional l|imtations, which the MSS included. (Tr.
370). In the MSS, dated February 14, 2011, Dr. Becknmann indicated
that plaintiff could only occasionally lift five pounds, could
stand and/or wal k continuously for 10 mnutes, was limted in his
ability to push and/or pull, could never clinb, balance or stoop,
coul d occasionally kneel, crouch and bend, and was limted in his
ability to reach. (Tr. 371-72). Dr. Beckmann opined that
plaintiff was unlimted in all other areas and had no environnent al
restrictions. (Tr. 372). Dr. Beckmann | eft blank the sections of
the formthat asked himto descri be the ways in which the inpaired

activities were limted, and to descri be the principal clinical and
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| aboratory findings and synptons or allegations (including pain)
from which plaintiff’s inpairnent-related I|imtations were
concluded. (Tr. 372-73). Dr. Beckmann checked boxes indicating
that had considered pain, disconfort, and/or other subjective
conplaints, and that rest would be helpful to plaintiff. (Tr.
373). Dr. Beckmann checked boxes indicating that he did not
consider it necessary for plaintiff to assune a reclining or supine
position, or prop up his legs, to help control existing pain or
fatigue. (1d.)
L1l The ALJ’ s Deci si on

The ALJ determned that plaintiff had the severe
i npai rments of | unbar spondyl osis with chronic back pain, stable;
ri ght shoul der degenerative joint disease with inpingenment; mld
rheumatoid arthritis; hypertension; obesity, and obstructive sl eep
apnea, (Tr. 19), but did not have an inpairnment or conbination of
inmpairnments of listing-level severity. (Tr. 28). The ALJ
conduct ed an exhaustive anal ysis of the nedical evidence of record
and concluded that plaintiff retained the residual functional
capacity (“RFC’) to performsedentary work as defined in 20 C F. R
88 404. 1567(a) and 416.927(a) except that plaintiff was able to sit
for only about 30 m nutes at any one tine before having to stand at
the workplace for less than five m nutes. (Tr. 29). The ALJ
further determned that plaintiff was limted to only occasi ona
st oopi ng, bal ancing and clinbing of ranps and stairs, and should
never kneel, crouch, craw, or clinb ropes, |adders, or scaffolds.

(Id.) The ALJ further determ ned that plaintiff should performno
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overhead work and should avoid exposure to vibration and to
wor kpl ace hazards such as dangerous nachinery or unprotected
hei ghts, but was able to frequently but not constantly use his
right upper extremty for reaching, grasping, handling or
fingering. (ld.)

Cting SSR 02-1P, the ALJ noted that the conbi ned effects
of obesity with other inpairnents can be greater than the effects
of each of the inpairnents considered separately. (Tr. 31). The
ALJ then wote that he had considered the effects of plaintiff’s
obesity in determning RFC. (1d.)

The ALJ determ ned that plaintiff was unable to perform
his past relevant work. (Tr. 31). The ALJ considered plaintiff’s
residual functional capacity, age, educati on and work experience in
conjunction with the Medical-Vocational Guidelines, and also
consi dered vocational expert testinony regarding the extent to
which plaintiff’s additional limtations eroded the unskilled
sedentary occupational base. (Tr. 32). Based thereon, the ALJ
concl uded that there were jobs that existed in significant nunbers
in the national econony that plaintiff could perform (l1d.) The
ALJ concl uded that plaintiff was not under a disability, as defined
in the Act, at any tine through the date of the decision. (Tr.
33).

| V. Di scussi on

To be eligible for Social Security Disability Insurance

Benefits and Suppl enmental Security I nconme under the Social Security

Act (also “Act”), plaintiff nust prove that he is disabled.
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Pearsall v. Massanari, 274 F.3d 1211, 1217 (8th Cr. 2001); Baker

v. Secretary of Health & Human Servs., 955 F. 2d 552, 555 (8th Gr

1992). The Social Security Act defines disability as the
“inability to engage in any substantial gainful activity by reason
of any nedically determ nabl e physical or nental inpairnment which
can be expected to result in death or which has |asted or can be
expected to last for a continuous period of not |ess than 12
months.” 42 U.S. C. 88 423(d)(1)(A), 1382c(a)(3)(A). An individual
will be declared disabled “only if his physical or nental
i npai rment or inpairnments are of such severity that he is not only
unable to do his previous work but cannot, considering his age,
education, and work experience, engage in any other kind of
substantial gai nful work which exists in the national econony.” 42
U . S.C. 88 423(d)(2)(A), 1382c(a)(3)(B)

To determine whether a claimant is disabled, the
Commi ssi oner engages in a five-step evaluation process. See 20

C.F.R 88 404.1520, 416.920; Bowen v. Yuckert, 482 U.S. 137, 140-42

(1987). The Comm ssioner begins by deciding whether the cl ai nant
is engaged in substantial gainful activity. If the claimant is
wor ki ng, disability benefits are denied. Next, the Comm ssioner
decides whether the <claimant has a “severe” inpairnment or
conbi nati on of inpairnments, meani ng that which significantly limts
his ability to do basic work activities. If the claimant’s
inpairnment(s) is not severe, then he is not disabled. The
Comm ssi oner then determ nes whether the claimant’s inpairnment(s)

meet or equal any listed in 20 C F.R, Subpart P, Appendix 1. |If
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claimant’s inpairnent(s) is equivalent to a listed inpairnent, he
is conclusively disabled. At the fourth step, the Conm ssioner
establishes whether the claimnt can perform his past relevant
wor k. If so, the claimant is not disabled. Finally, the
Conmi ssi oner evaluates various factors to determ ne whether the
claimant is capable of perform ng any other work in the econony.
If not, the claimant is declared disabled and becones entitled to
di sability benefits.

The decision of the Comm ssioner nust be affirmed if it
i's supported by substantial evidence on the record as a whole. 42

U.S.C. 8 405(g); Richardson v. Perales, 402 U.S. 389, 401 (1971);

Estes v. Barnhart, 275 F.3d 722, 724 (8th Cr. 2002). Substanti al

evidence is | ess than a preponderance but enough that a reasonabl e

person woul d find adequate to support the conclusion. Johnson v.

Apfel, 240 F.3d 1145, 1147 (8th Cr. 2001). The “substanti al
evi dence test,” however, is “nore than a nere search of the record

for evidence supporting the Comm ssioner’s findings.” Colenan v.

Astrue, 498 F. 3d 767, 770 (8th Cr. 2007) (internal quotation marks
and citation omtted). The Court nust al so consider any evidence
which fairly detracts fromthe Conm ssioner’s decision. Col eman,

498 F. 3d at 770; Warburton v. Apfel, 188 F. 3d 1047, 1050 (8th G r

1999).
| f substanti al evidence exists to support t he

adm ni strative decision, this Court nust affirmthat deci sion even

if the record also supports an opposite decision. Wi kert v.

Sullivan, 977 F.2d 1249, 1252 (8th G r. 1992) (internal quotation
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marks and citation omtted); see also Jones ex rel. Mrris v.

Barnhart, 315 F. 3d 974, 977 (8th G r. 2003); see also Pearsall, 274

F.3d at 1217 (citing Young v. Apfel, 221 F.3d 1065, 1068 (8th G r

2000) (In the event that two i nconsistent concl usions may be drawn
from the evidence, the Conmm ssioner’s findings nmay still be
supported by substantial evidence on the record as a whol e).

In the case at bar, plaintiff clainms that the AL)J's RFC
determ nation is not based upon substantial evidence. |n support,
plaintiff argues that the ALJ’ s rational e for di sregardi ng evi dence
fromDr. Beckman and adopting the opinion of Dr. Acosta-Rodriguez
has no basis in the record. Plaintiff also challenges the ALJ s
observation regarding the timng of Dr. Becknmann's Decenber 17,
2009 interrogatory responses in relation to his subsequent
exam nation of plaintiff. Plaintiff also argues that Dr.
Beckmann’ s MSS, generated after the ALJ' s deci sion and submtted to
the Appeals Council, addresses the issues the ALJ gave for
disregarding Dr. Beckmann’s earlier evidence. Plaintiff also
states that the Appeal s Council nust consider evidence that is new,
material, and relates to the period on or before the ALJ s
decision. Plaintiff also contends that the ALJ did not discuss the
i npact of obesity upon plaintiff’s other nedical problens in
accordance with SSR 02-1P. In response, the Comm ssi oner contends
t hat substantial evidence supports the ALJ s deci sion.

B. RFC Assessnent

Plaintiff challenges this assessnment for the reasons

descri bed above. Review of the ALJ's RFC determ nation reveal s no
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error.
Resi dual functional capacity is defined as that which a
person remains able to do despite his limtations. 20 CF. R 88

404. 1545, 416.945, Lauer v. Apfel, 245 F.3d 700, 703 (8th Gr.

2001) . The ALJ nust assess a claimant’s RFC based upon all
relevant, credible evidence in the record, including nedi-cal
records, the observations of treating physicians and others, and
the claimant’s own description of his synptons and | imtations. 20

C.F.R 8 404. 1545; Anderson v. Shalala, 51 F.3d 777, 779 (8th G r

1995); Goff, 421 F.3d at 793.

Aclaimant’s RFCis a nedi cal question, and there nust be
sone nedi cal evidence, along with other rel evant, credi bl e evi dence
in the record, to support the ALJ's RFC determ nation. Id.;

Hutsell v. Massanari, 259 F.3d 707, 711-12 (8th G r. 2001); Lauer,

245 F.3d at 703-04; MKinney v. Apfel, 228 F.3d 860, 863 (8th Gr.

2000). Although an ALJ nust determ ne the claimnt’s RFC based
upon all relevant evidence, the ALJ is not required to produce
evidence and affirmatively prove that a claimant can lift a certain
wei ght or wal k a certain distance. Pearsall, 274 F.3d at 1217 (8th
Cir. 2001); MKinney, 228 F.3d at 863.

Wile an that an ALJ's RFC determnation nust be
supported by sone nedical evidence, “the burden of persuasion to
prove disability and denonstrate RFC remains on the claimant.”

Vossen v. Astrue, 612 F.3d 1011, 1016 (8th Cr. 2010). Plaintiff

cannot nmeet this burden on his statements al one. There nmust be

medi cal signs and | aboratory findings show ng an inpairnent which
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coul d reasonably be expected to produce the synptons all eged and
whi ch, when considered with all of the other evidence, would | ead
to the conclusion that the claimant is disabled. 20 CF.R 88
404. 1529, 416.929.

While plaintiff challenges the ALJ's RFC determ nation,
he does not set forth any argunent specifically challenging the
AL)'s credibility determ nation. Because the ALJ nust first
evaluate a claimant’s credibility before determning his RFC

Tellez v. Barnhart, 403 F.3d 953, 957 (8th GCr. 2005), the

under si gned conducted a full analysis of the AL)'s credibility
determ nation and concludes that it is supported by substantia
evi dence on the record as a whol e.

I n his decision, the ALJ wote that he had consi dered al |
synptons and the extent to which they could reasonably be accepted
as consistent with the objective nedical evidence and other
evi dence, based on the requirenents of 20 C F.R 88 404. 1529 and
416. 929, and SSRs 96-4p and 96-7p. The ALJ then noted severa
i nconsistencies in the record that detracted fromthe credibility
of plaintiff’s subjective conplaints. For exanple, the ALJ noted
evidence in the record that plaintiff was working in Septenber and
Oct ober of 2009. There is also evidence in the record that
plaintiff was enployed in February of 2009. Evi dence that
plaintiff was working during a period he alleged total disability
is inconsistent with a finding of disability and with his

al l egations of synptons precluding all work. Dunahoo v. Apfel, 241

F.3d 1033, 1038-39 (8th Cr. 2001) (seeking work and working at a
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job while applying for benefits are activities inconsistent with

conplaints of disabling pain); Constock v. Chater, 91 F.3d 1143,

1147 (8th Gr. 1996) (claimant’s work activities during clained
disability period held inconsistent wth subjective conplaints).
The evidence that plaintiff was performng sone type of work is
also directly inconsistent with his hearing testinony. As quoted
above, the ALJ repeatedly asked plaintiff about his work activity
since April 2, 2007, and plaintiff repeatedly deni ed perform ng any
and all work since that date. The ALJ was entitled to consider
evidence of plaintiff’s dishonesty as detracting from his

credibility. See Simmons v. Mssanari, 264 F.3d 751, 756 (8th Gr.

2001) (the ALJ' s adverse credibility determ nati on was supported by
evidence that the claimant had given inconsistent statenents,
including lying about his age to enter mlitary service); Ply v.
Massanari, 251 F.3d 777, 779 (8th Cr. 2001) (an ALJ is entitled to
consider a claimant’s inconsistent statenents in determning his
credibility).

Simlarly, the ALJ noted that Dr. Somrer observed, on
nmore than one occasion, that plaintiff’s pain response seened
exaggerated. The ALJ was entitled to consider this evidence as

detracting fromplaintiff's credibility. See Jones v. Callahan,

122 F. 3d 1148, 1152 (8th Gr. 1997) (noting that ALJ may consi der
evi dence that a cl ai mant has exaggerated his or her synptons when
eval uating cl aimant’ s subjective conplaints).

The ALJ also noted Dr. Patillo's observation that

plaintiff’'s synptons could not be explained by MRI findings. The
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ALJ’ s observation is supported by the record, and is consistent
with the balance of the nedical information of record, which the
ALJ exhaustively discussed in his decision. As the foregoing
summary of this nedical information indicates, objective testing
docunented largely mld results or results that did not account for
plaintiff’s synptons, and exam nation reveal ed nostly normal or
mld findings. Wile the | ack of objective nedical evidence is not
di spositive, it is an inportant factor, and the ALJ is entitled to
consider the fact that there is no objective nedical evidence to
support the degree of alleged limtations. 20 CF.R 88

404. 1529(c)(2), 416.929(c)(2); Kisling v. Chater, 105 F.3d 1255,

1257-58 (8th Cir. 1997); Cruse v. Bowen, 867 F.2d 1183, 1186 (8th

Cir. 1989) (the lack of objective nedical evidence to support the
degree of severity of alleged pain is a factor to be considered);

see also Choate v. Barnhart, 457 F. 3d 865, 871 (8th Gr. 2006) (ALJ

properly discredited the plaintiff’s testinmony regarding self-
[imtation of physical activities when such limtations were
i nconsi stent with the nedical records).

The ALJ al so noted that, when plaintiff saw Dr. Jost on
April 8, 2010, his present nedication |ist included no prescription
pain nedication. The lack of prescription nedication 1is
inconsistent wth all egations of disabling inpairnents. Rankin v.
Apfel, 195 F.3d 427, 430 (8th Gir. 1999).

O sone additional note is the fact that, when seeking
medical treatnment for other <conditions, plaintiff did not

consistently conplain of the sane severe nuscul oskel etal pain he
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descri bed during the hearing. Stephens v. Shalala, 46 F.3d 37, 38

(8th Cr. 1995) (per curianm) (discrediting |ater allegations of
back pain when no conpl aints nade about such pain while receiving
ot her treatnent). The undersigned also notes that Dr. Acosta-
Rodri guez observed, on August 23, 2007, that plaintiff asked
“particul ar questions about going back to work or not,” that his
“behavi or was wunusually upbeat for a patient for a county
eval uation,” that Dr. Acosta-Rodri guez had “some concerns regardi ng
sone of his questioning regarding |l ong termconplications and pain
and disability for such a young mal e” and “thought it was rather
unusual to be focusing on these subjects.” (Tr. 219). A
claimant’s apparent notivation to qualify for benefits can
contribute to an adverse credibility determ nation when, as here,
ot her factors cast doubt upon the claimant’s credibility. Ramrez

v. Barnhart, 292 F.3d 576, 581 n. 4 (8th Cr. 2002).

Were adequately explained and supported, credibility

findings are for the ALJ to make. See Tang v. Apfel, 205 F. 3d 1084,

1087 (8th Gr. 2000). The undersigned has carefully reviewed the
record, and believes that the ALJ's finding that plaintiff’'s
subj ective conplaints were not fully credible was adequately
expl ai ned, and was supported by substantial evidence on the record

as a whole. See Baldwin v. Barnhart, 349 F.3d 549, 558 (8th Gr

2003) (ALJ properly discredited claimant’s all egations of di sabling
i npai rments based upon nunerous inconsistencies in the record
i ncluding the | ack of objective nedi cal evidence, and evi dence t hat

cl ai mant gave different accounts at different tines).
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Chal l enging the ALJ's RFC assessnent, plaintiff argues
that there is no basis in the record for ALJ' s decision to
di sregard evidence fromDr. Beckmann. Review of the ALJ' s deci sion
reveals no error

A treating physician’s opinion is generally entitled to
substantial weight, but it does not automatically control, because

the ALJ nust evaluate the record as a whol e. Davi dson v. Astrue,

501 F. 3d 987, 990 (8th Gr. 2007) (citing Charles v. Barnhart, 375

F.3d 777, 783 (8th Cr. 2004)). Wen an ALJ discounts a treating
physi ci an’s opi nion, he should give “good reasons” for doing so.

Davi dson, 501 F.3d at 990 (citing Dol ph v. Barnhart, 308 F.3d 876,

878 (8th Cr. 2002)). According to the Regulations and to Ei ghth
Circuit precedent, a treating physician’s opinion nust be well-
supported by nedically acceptable clinical and | aboratory
di agnostic techniques to be entitled to controlling or substanti al
wei ght . 20 CF.R 88 404.1527(d)(3), 414.927(d)(3); Reed V.
Barnhart, 399 F.3d 917, 920 (8th Cr. 2005). If justified by
substanti al evidence in the record as a whole, the ALJ can di scount
t he opi ni on of an exam ni ng physician or a treating physician. See

Rogers v. Chater, 118 F.3d 600, 602 (8th Cr. 1997); Ward v.

Heckl er, 786 F.2d 844, 846 (8th Cr. 1986).

As the ALJ observed, on Novenber 24, 2009, Dr. Beckmann
wrote that he “support]|ed] [plaintiff’s] application for
disability.” (Tr. 339). On Decenber 17, 2009, in response to
interrogatories, Dr. Beckmann listed plaintiff’s diagnoses and, in

response to a question whether plaintiff should lay down if he
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experi enced back pain, wote “yes.” (Tr. 297). The ALJ wote that
Dr. Beckmann’s opinions were entitledto little weight because they
were not well-supported by nedically acceptable clinical and
| aborat ory di agnostic techniques, and they were inconsistent with
and unsupported by the nedical evidence of record, including Dr.
Beckmann’s own treatnent notes. The ALJ properly considered Dr.
Beckmann’ s opi ni ons.

Dr. Beckmann’s opinion evidence fails to docunent any
nmedi cal |y acceptable clinical and | aboratory di agnostic techni ques
that would tend to support the opinions he offered. H s opinions
were therefore not entitled to controlling or substantial weight.
20 C.F. R 88 404.1527(d)(3), 414.927(d)(3); Reed, 399 F.3d at 920.
G ven the absence of objective nedical evidence and, as discussed
supra, the fact that Dr. Beckmann’s treatnment notes nost often
docunented essentially normal exam nation results, it seens npst
likely that his opinions were largely based upon plaintiff’s
subj ective conplaints. An ALJ may discount an opinion that is
based largely on a claimant’s subjective conplaints rather than

obj ective nedical evidence. Kirby v. Astrue, 500 F.3d 705, 709

(8th Cr. 2007); Vandenboom v. Barnhart, 421 F.3d 745, 749 (8th

Cr. 2005 (an ALJ was justified in giving less weight to a
treati ng physician’ s opi nion where t he physician fail ed to docunent
objective nedical evidence to support subjective conplaints);

Chanberlain v. Shalala, 47 F.3d 1489, 1494 (8th Cr. 1995)

(affirmng ALJ s assessnent of treating physician’s opinion as

unsupported by objective nedical tests or diagnostic data and not
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conclusive in disability determ nation; the weight given to even a
treating physician’s opinionis limted if it is only a conclusory
statenent).

In addition, Dr . Beckmann’s opinion evidence is
inconsistent with the nedical evidence in the record as a whole.
Mul ti pl e physi cal exam nations, including Dr. Beckmann’s, cont ai ned
very little in the way of objective findings of nuscul oskel eta
abnormalities, and nost consistently docunented that plaintiff had
normal range of notion, normal strength, normal reflexes, nornal
gait, no edema, no joint stiffness, no nuscle atrophy or spasm no
ot her neurol ogic or notor deficits, and negative straight | eg raise
testing. (Tr. 219, 222-25, 228, 246, 255, 268-69, 278-79, 318,
325, 329, 328-31, 333-34, 342, 352, 358). See Travis v. Astrue,

477 F.3d 1037, 1041 (8th Cr. 2007) (“If the doctor’s opinion is
inconsistent wwth or contrary to the nedical evidence as a whol e,
the ALJ can accord it |less weight”).

Dr. Beckmann’ s opi ni on evidence i s al so i nconsistent with
his own treatnent records. As noted above, Dr. Beckmann repeatedly
docunented little to no nuscul oskel etal findings upon exam nati on.
In addition, as the ALJ observed, Dr. Beckmann’s January 15, 2010
treatnent note (dated one nonth after Dr. Beckmann’s interrogatory
responses) was inconsistent with the opinion evidence. I n that
treatment note, despite plaintiff’s conplaints of back pain so
severe that he spent nost of the day in bed, Dr. Beckmann's
exam nation of plaintiff yielded nothing in the way of objective

findings, and he diagnosed plaintiff sinply with “chronic | ow back
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pain, stable.” (Tr. 27, 342). Plaintiff contends that this
treat ment note supports Dr. Beckmann’ s opi ni on evi dence i nasnuch as
Dr. Beckmann observed that plaintiff was lying in bed all day due
to back pain. However, Dr. Beckmann was not stating his opinion
that plaintiff's condition required himto lay in bed all day.
| nstead, Dr. Beckmann was nerely docunenting plaintiff’s subjective
conpl ai nt s. Dr. Beckmann's January 15, 2010 treatnent note
contains nothing in the way of objective findings to support the
conclusion that plaintiff’s condition rendered hi mbedri dden. See

Choate v. Barnhart, 457 F.3d 865, 871 (8th Cr. 2006) (statenents

regarding self-limtation of physical activity are properly
di scredited when they are i nconsistent wth treatnment records). In
addition, in an earlier treatnent note, Dr. Beckmann observed t hat
plaintiff, while describing his debilitating shoul der pain, “noved
bot h shoul ders through a full, wide arc denonstrating no deficits
in range of notion.” (Tr. 315). Wen a treating physician’s
treatnent notes are inconsistent with his opinion evidence, the
Comm ssioner wll decline to give controlling weight to the

residual functional capacity assessnent. See Hacker v. Barnhart,

459 F.3d 934, 937 (8th Gr. 2006); Davidson v. Astrue, 578 F.3d
838, 842 (8th Gr. 2009) (“It is permssible for an ALJ to di scount
an opinion of a treating physician that is inconsistent with the
physician’s own clinical treatnent notes”).

Plaintiff takes great issue with the ALJ's statenents
surrounding Dr. Beckmann’s Decenber 17, 2009 interrogatory

responses and Dr. Beckmann’s findings when he next saw plaintiff.
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In the context of noting inconsistencies between Dr. Beckmann’s
opi nion evidence and his treatnent records, the ALJ observed that
Dr. Beckmann’s Decenber 17, 2009 i nterrogatory responses were dated
just one nonth before his exam nation of plaintiff yielded nothing
in the way of objective clinical findings. (Tr. 28). I n maki ng
this observation on page 28 of the adm nistrative transcript, the
ALJ m stakenly listed the date of that subsequent exam nation as
Decenber 15, 2009, which is actually tw days before the date of
the interrogatories. Plaintiff strenuously argues that the ALJ s
statenent makes no sense and, characterizing the subsequent
treatnent note as dated February 15, 2010, argues that the ALJ
erroneously considered it as dated one nonth after the
interrogatory responses. (Docket No. 18 at 21-23). Review of the
ALJ’ s decision reveals no error.

Earlier in his decision, the ALJ observed the proper date
of the subsequent treatnent note as “January 15, 2010 (date of
service),” one nonth after Dr. Beckmann's interrogatory responses.
(Tr. 25).7 The ALJ' s | ater observation that the treatnent note was
dated two days before the interrogatory responses is obviously a
t ypographical error, in that the ALJ first correctly listed the
date of the subsequent treatnment note, correctly observed the date
of the interrogatory responses, and correctly observed that Dr.

Beckmann saw pl aintiff one nonth after conpleting the interrogatory

'As noted above, while the “[r]esult date” of the treatnent
note i s indeed February 15, 2010, the date of service is clearly
listed as January 15, 2010. (Tr. 341).
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responses. See Quaite v. Barnhart, 312 F. Supp. 2d 1195, 1199-1200

(E.D. Mb. 2004) (whether m sstatenent is typographical error is to
be determned by reading msstatenent in context of entire
opinion). There is no error in the ALJ's findings concerning the
timng of Dr. Beckmann’s interrogatory responses inrelationto his
subsequent treatnent note.

Plaintiff also contends that Dr. Beckmann's February 14,
2011 MBS, generated nearly six nonths after the ALJ's decision and
submtted to the Appeals Council, supports his applications and
corrects the deficiencies that the ALJ cited in discrediting Dr.
Beckmann’s other opinion evidence. Plaintiff’'s argunents are
meritless.

Judicial review under 42 U.S.C. § 405(g) is confined to
t he evi dence before the Comm ssioner at the tinme of his decision.
42 U.S.C. 8§ 405(9). While additional evidence may in limted
circunstances formthe basis for remand, a clai mant nust show t hat
the new evidence is materi al, and that there was good cause for the
failure to incorporate that evidence into the record before the

Comm ssi oner. Mouser v. Astrue, 545 F.3d 634, 63637 (8th Cr.

2008) (quoting 42 U.S.C. §8 405(g)). To be material, new evidence
must be non-cunul ative, relevant, and probative of a claimant’s
condition during the tine period for which benefits were deni ed,
and there nust be a reasonable |ikelihood that it would have

changed the Conmm ssioner’s determnation. Krogneier v. Barnhart,

294 F.3d 1019, 1025 (8th Gr. 2002). *“Were, as here, the Appeals

Council considers new evidence but denies review, [the review ng
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court] nust determ ne whether the ALJ's decision was supported by

substantial evidence on the record as a whole, including the new

evi dence.” Davidson v. Astrue, 501 F.3d 987, 900 (8th G r. 2007).

In his brief, plaintiff focuses upon Dr. Beckmann' s MSS.
However, the MSS satisfies none of the foregoing requirenents, and
in no way underm nes the ALJ’s decision. There is no evidence that
Dr. Beckmann’s MSS i s probative of plaintiff’s condition during the
rel evant tinme period, and plaintiff does not denonstrate good cause
for failing to incorporate the MSS into the record earlier. The
MSS is dated February 14, 2011, and contains nothing to indicate
that it describes plaintiff’s condition during the tinme period for
whi ch benefits were denied. The MSS does not renedy any of the
deficiencies the ALJ observed when discounting Dr. Beckmann's
opi nion evidence, and there is no reasonable |ikelihood that the
MSS would have changed the ALJ’ s deci sion. In the MSS, Dr.
Beckmann i ncl uded no clinical or | aboratory findings to support the
assessed restrictions, despite the fact that the MsS formi ncl uded
a separate question specifically soliciting this information. See
(Tr. 373). Had the ALJ reviewed the MSS, he woul d nost |ikely have
treated it in the same manner as Dr. Beckmann’s other opinion
evi dence. None of the evidence submtted to the Appeal s Council,
including the MS, wundermne the ALJ's well-reasoned RFC
determ nation

Plaintiff also states, in conclusory fashion, that the
ALJ erred by giving weight to Dr. Acosta-Rodriguez’s opinion that

plaintiff’s inpairnment m ght preclude sone types of work, but not
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all. Review of the ALJ's decision reveals no error. As the
Comm ssioner correctly argues, Dr. Acosta-Rodriguez formed his
opinion after examning plaintiff and reviewing his nedical
history. See 20 C.F. R 88 404.1527(d) (1), 416.927(d) (1) (opinions
of exam ning sources are generally given nore weight). Unlike Dr.
Beckmann’ s opinions, Dr. Acosta-Rodriguez’s opinion is consistent
wi th and supported by the bal ance of the evidence in the record as
a whole. See 20 C F. R 88 404.1527(d)(4), 416.927(d)(4) (opinions
that are consistent with the record as a whole will generally be
given nore weight). Finally, the ALJ did not rely exclusively on
Dr. Acosta-Rodriguez’ s opinion, but instead fornulated plaintiff’s
RFC after fully considering and properly weighing all of the
medi cal and other evidence in the record as a whol e.

Plaintiff al so suggests that the ALJ failed to properly
consider the effects of his obesity in conbination with his other
i mpai rments in accordance with SSR 02-1P. There is absolutely no
merit to the suggestion that the ALJ in this case failed to
properly consider plaintiff’'s obesity. The ALJ determ ned that
obesity was a severe inpairnent. (Tr. 19). The ALJ referred to
treatment notes indicating that plaintiff was obese. (Tr. 19-26).
The ALJ cited SSR 02-1P, quoted passages therefrom and wote:
“It]he effects of the claimant’s obesity have been considered in
determ ning the above-stated residual functional capacity for the
claimant.” (Tr. 31). The ALJ also limted plaintiff to sedentary
wor k and included other significant restrictions on his nobility.

(Tr. 29-31).



Review of the ALJ's RFC determ nation reveals that he
properly exercised his discretion and acted within his statutory
authority in evaluating the evidence of record as a whole. Having
reviewed the ALJ' s decision with the requisite deference, the
under si gned concludes that it is supported by substantial evidence
on the record as a whol e.

For all of the foregoing reasons, on the clains that
plaintiff raises, t he under si gned det erm nes t hat t he
Commi ssioner’s decision is supported by substantial evidence on the
record as a whol e, and should therefore be affirnmed. Because there
is substantial evidence to support the decision, reversal is not
required nerely because substantial evidence may support a
di fferent outcone, or because another court coul d have deci ded the

case differently. Gowell  v. Apfel, 242 F.3d 793, 796 (8th

Cr.2001); Browning, 958 F.2d at 821.

Accordi ngly,

IT IS HEREBY ORDERED that the decision of the
Commi ssioner is affirnmed, and plaintiff’s Conplaint is dismssed
w th prejudice.
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Dated this 30th day of August, 2013.



