Christner v. Astrue Doc. 21

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
NORTHERN DIVISION

MAGGI K. CHRISTNER, )
Plaintiff, ))
V. ; Case No. 2:12CV40 NCC
CAROLYN W. COLVIN, ))
Commissioner of Social Security )
Defendant. ;

MEMORANDUM AND OPINION

This is an action under Title 42 U.S.C. 8§ 405()judicial review of the final decision
of the Commissioner denying th@@ication of Maggi K. Christne(Plaintiff) for Disability
Insurance Benefits (DIB) undefitle 1l of the Social Secity Act (the Act), and for
Supplemental Security Income (SSI) under Title X¥Ithe Act. _See 42 U.S.C. 88 401, 1381.
Plaintiff has filed a brief ingpport of the Complaint. Doc. 13efendant has filed a brief in
support of the Answer. Doc. 18. The partigmve consented to éhjurisdiction of the
undersigned United States Magistrate Judgeyaunt to Title 28 U.S.C. § 636(c). Doc. 20.

l.
PROCEDURAL HISTORY

Plaintiff filed her applications for DIB and S&lleging a disabilityonset date of March
23, 2009. Tr. 127-42. Plaintiff's applications welenied and she requested a hearing before an
Administrative Law Judge (ALJ). Tr. 624, 67-73. In September 2010, hearing was held

before an ALJ. Tr. 26-61. In a decisiontath October 13, 2010, th&lLJ found Plaintiff not

tCarolyn W. Colvin became Acting Commissiomé Social Security on February 14, 2013.
Pursuant to Rule 25(d) of the Federal Rule€iofl Procedure, she should be substituted for
Michael J. Astrue as the defemtla No further action need Ib&ken to continue this suit by
reason of the last sentence of § 205(g) of the Act.
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disabled. Tr. 7-25. Plaintifiled a request for review witthe Appeals Council, which denied
Plaintiff's request on April 3, 2012Tr. 1-6. As such, the ALJ’s decision is the final decision of
the Commissioner.

Il.
LEGAL STANDARDS

Under the Social Security Act, the Commisgr has established a five-step process for
determining whether a person is disabl@@.C.F.R. 88 416.920, 404.1529. “If a claimant fails
to meet the criteria at any stepthe evaluation of disability, th@rocess ends and the claimant is

determined to be not disabled.” Goff v. fBhart, 421 F.3d 785, 790t(BCir. 2005) (quoting

Eichelberger v. Barnhart, 390 F.3d 584, 590-91 (8thZTi04)). In this sguential analysis, the

claimant first cannot be engaged‘substantial gainful atity” to qualify for disability benefits.
20 C.F.R. 88 416.920(b), 404.1520(b). Second, the cimast have a severe impairment. 20
C.F.R. 88 416.920(c), 404.1520(c). The Social 8scéct defines “severe impairment” as
“any impairment or combination of impairmentsietn significantly limits [claimant’s] physical
or mental ability to do basic work activities.Id. “The sequential eluation process may be
terminated at step two only when the clainfgmmnpairment or combination of impairments
would have no more than a minimal impact on fisher ability to work.” Page v. Astrue, 484

F.3d 1040, 1043 (8th Cir. 2007)ua@ting Caviness v. Massanag50 F.3d 603, 605 (8th Cir.

2001) (citing_Nguyen v. Chater, F53d 429, 430-31 (8th Cir. 1996)).

Third, the ALJ must determine whether thaiwlant has an impairment which meets or
equals one of the impairments listed ie fRRegulations. 20 CR. 88 416.920(d), 404.1520(d);
pt. 404, subpt. P, app. 1. If the claimant loa® of, or the medical equivalent of, these
impairments, then the claimant is per se desabkithout consideration of the claimant’s age,

education, or work history. See id.



Fourth, the impairment must prevent thairtlant from doing past relevant work. 20
C.F.R. 88 416.920(f), 404.1520(f). Tiherden rests with the claimaat this fourth step to

establish his or her Residual Functional Cagg&FC). See Steed v. Astrue, 524 F.3d 872, 874

n.3 (8th Cir. 2008) (“Through step four of thisadysis, the claimant has the burden of showing

that she is disabled.”); Eichelberger, 30Qd at 590-91; Mastews v. Barnhart, 363 F.3d 731,

737 (8th Cir. 2004); Young v. Apfel, 221 F.3d 1065, 1069 n.5 (8th Cir. 2000). The ALJ will

review a claimant’s RFC and the physical and mlesremands of the work the claimant has done
in the past. 20 C.F.R. § 404.1520(f).

Fifth, the severe impairment must preverd ttaimant from doing any other work. 20
C.F.R. 88 416.920(g), 404.1520(g). At this fiftsttep of the sequeaat analysis, the
Commissioner has the burden of production todpce evidence of other jobs in the national
economy that can be performed é\person with the claimantRFC. See Steed, 524 F.3d at
874 n.3;_Young, 221 F.3d at 1069 n.5. If the clainmagets these standards, the ALJ will find
the claimant to be disabled. “The ultimate dam of persuasion to prove disability, however,

remains with the claimant.”_ld. See alsortitav. Barnhart, 356 F.3d 926, 931 n.2 (8th Cir.

2004) (citing 68 Fed. Reg. 51153, 51155 (Aug. 26, 20@&H)rmo v. Barnhart, 377 F.3d 801,

806 (8th Cir. 2004) (“The burden of persuastonprove disability and to demonstrate RFC
remains on the claimant, even when the burdgeraduction shifts to the Commissioner at step

five.”); Charles v. Barnhart, 375 F.3d 777, 782 @th Cir. 2004) (“[T]he burden of production

shifts to the Commissioner aegtfive to submit evidence other work in the national economy
that [the claimant] could perfor, given her RFC.”). Even i& court finds that there is a
preponderance of the evidence against the ALJ'sibegithat decision must be affirmed if it is

supported by substantial eviden See Clark v. Heckler, 7332d 65, 68 (8th Cir. 1984).




“Substantial evidence is less than a preponaerdut is enough that reasonable mind would

find it adequate to support the Commissioneosclusion.” _Krogmeier v. Barnhart, 294 F.3d

1019, 1022 (8th Cir. 2002). See also Cox v. Ast9® F.3d 614, 617 (8th Cir. 2007). _In Bland

v. Bowen, 861 F.2d 533, 535 (8th Cir. 1988), EHighth Circuit Court of Appeals held:

[tlhe concept of substantial evidence is something less than the weight of
the evidence and it allows for the pdsiy of drawing two inconsistent
conclusions, thus it embodies a zone of choice within which the Secretary
may decide to grant or deny benefitghout being subject to reversal on
appeal.

See also Lacroix v. Barnhart, 465 F.3d 881, 885 (8th2006) (“[W]e may not reverse merely

because substantial evidence exists for the opposite decision.”) (quoting Johnson v. Chater, 87

F.3d 1015, 1017 (8th Cir. 1996)); Hartfield Barnhart, 384 F.3d 986, 988 (8th Cir. 2004)

(“[R]eview of the Commissioner’s final decisioms deferential.”).
It is not the job of the digtt court to re-weigh the evidea or review the factual record

de novo. _See Cox, 495 F.3d at 617; GuilliamBarnhart, 393 F.3d 798, 801 (8th Cir. 2005);

McClees v. Shalala, 2 F.3d 3@®02 (8th Cir. 1993)Murphy v. Sullivan953 F.2d 383, 384 (8th

Cir. 1992). Instead, thestrict court must simply determinehether the quantity and quality of
evidence is enough so thatr@asonable mind might find it adquate to support the ALJ’s

conclusion. _See Davis v. Apfe239 F.3d 962, 966 (8th Cir. 200(Qiting McKinney v. Apfel,

228 F.3d 860, 863 (8th Cir. 2000)). Weighing the erak is a function ahe ALJ, who is the

fact-finder. Benskin v. Bowen, 830 F.2d 878, 882 @ih 1987). _See also Onstead v. Sullivan,

962 F.2d 803, 804 (8th Cir. 1992) (holding that ALJ's decision is conclusive upon a
reviewing court if it is supported by “substant@lidence”). Thus, an administrative decision
which is supported by substantial evidence is nbjext to reversal merely because substantial

evidence may also support apposite conclusion dsecause the reviewing court would have



decided differently._See Krogter, 294 F.3d at 1022. See alschelberger, 390 F.3d at 589;

Nevland v. Apfel, 204 F.3d 853, 857 (8th (A000) (quoting Terrell v. Apfel, 147 F.3d 659, 661

(8th Cir. 1998)); Hutsell v. Masgari, 259 F.3d 707, 711 (8th Cir. 2001).

To determine whether the Commissionerisafi decision is supported by substantial
evidence, the Court is requiredrieview the administtave record as a wheland to consider:
(1) Findings of credibility made by the ALJ;
(2) The education, background, worlstoiry, and age of the claimant;
(3) The medical evidence given byetblaimant’s treating physicians;

(4) The subjective complaints of pain and description of the claimant’'s
physical activity and impairment;

(5) The corroboration by third parties of the claimant’'s physical
impairment;

(6) The testimony of vocational perts based upon proper hypothetical
guestions which fairly set forth the claimant’s physical impairment; and

(7) The testimony of consulting physicians.

Brand v. Sec’y of Dep’t of Health, Educ. & Wait, 623 F.2d 523, 527 (8@ir. 1980); Cruse v.

Bowen, 867 F.2d 1183, 1184-85 (8th Cir. 1989).

Additionally, an ALJ’s decision must complyvith the relevant legal requirements.”
Ford v. Astrue, 518 F.3d 979, 981 (8th Cir. 2008).

The Social Security Act defines disability #® “inability to engage in any substantial
gainful activity by reason ofrgg medically determinable physicat mental impairment which
can be expected to result in death or has lastedn be expected toskafor a continuous period
of not less than 12 months.” 42 U.S§416(i)(1)(A); 42 U.S.C. § 423(d)(1)(A).

“While the claimant has the burden of proving that the disability results from a medically

determinable physical or mental impairmentedi medical evidence of the cause and effect



relationship between the impairment and the degfetimant’s subjective complaints need not

be produced.” _Polaski v. Heckler, 739 F.2820, 1322 (8th Cir. 1984).When evaluating

evidence of pain, the ALJ must consider:
(1) the claimant’s daily activities;

(2) the subjective evidence of the dioa, frequency, and intensity of the
claimant’s pain;

(3) any precipitating oaggravating factors;
(4) the dosage, effectiveness, ardbsffects of any medication; and
(5) the claimant’s furtonal restrictions.

Baker v. Sec'y of Health & Human Servs., 952d. 552, 555 (8th Cir. 1992); Polaski, 739 F.2d

at 1322.

The absence of objective medicaltidence is just one factor to be considered in
evaluating the plaintiff's credibijt See id. The ALJ must alsmnsider the plaintiff’'s prior
work record, observations by tHiparties and treating and examg doctors, as well as the
plaintiff's appearance and demeanor at tharimg. _See Polaski, 739 F.2d at 1322; Cruse, 867
F.2d at 1186.

The ALJ must make express credibility deterations and set forth the inconsistencies in
the record which cause him to reject the fifiia complaints. _Seé&uilliams, 393 F.3d at 801,

Masterson, 363 F.3d at 738; Lewis v. Bamh&53 F.3d 642, 647 (8th Cir. 2003); Hall v.

Chater, 62 F.3d 220, 223 (8th Cir. 1995). it not enough that the record contains
inconsistencies; the ALJ must specifically denrate that he considereal of the evidence.

Robinson v. Sullivan, 956 F.2d 836, 841 (8th Cir. 1992); Butler v. S#ciealth & Human

Servs., 850 F.2d 425, 429 (8th Cir. 1988). The Alalyever, “need not explicitly discuss each

Polaski factor.” _Strongson v. Barnhart, 38Bd 1066, 1072 (8th Cir. 2004). See also Steed,




524 F.3d at 876 (citing Lowe v. Apfel, 226 F.3d 9892 (8th Cir. 2000)). The ALJ need only
acknowledge and consider those factors. See id. Although credibility determinations are
primarily for the ALJ and not the court, the Ak credibility assessment must be based on

substantial evidence. See Rautio v. Bowen, 862 F.2d 176, 179 (8th Cir. 1988); Millbrook v.

Heckler, 780 F.2d 1371, 1374 (8th Cir. 1985).

RFC is defined as what the claimant can do despite his or her limitations, 20 C.F.R. §
404.1545(a)(1), and includes an assessment of phydid#ies and mental impairments. 20
C.F.R. 8 404.1545(b)-(e). The Conssioner must show that a claimant who cannot perform his
or her past relevant work carerform other work which exist® the national economy. See

Karlix v. Barnhart, 457 F.3d 742, 746 (8th G006); Nevland, 204 F.3d at 857 (citing McCoy

v. Schweiker, 683 F.2d 1138, 1146-4Th(&ir. 1982) (en banc))The Commissioner must first
prove that the claimant retaitise RFC to perform other kinds of work. See Goff, 421 F.3d at
790; Nevland, 204 F.3d at 857. T@®mmissioner has to prove this by substantial evidence.

Warner v. Heckler, 722 F.2d 428, 431 (8th Cir. 1983). Second, once the plaintiff's capabilities

are established, the Commissioner has the burdderobnstrating that éne are jobs available
in the national economy that caealistically be performed bgomeone with the plaintiff's

gualifications and capabilities. See Gaf21 F.3d at 790; Nevland, 204 F.3d at 857.

To satisfy the Commissioner’s burden, th&titeony of a vocational expert (VE) may be
used. An ALJ posing a hypothedi to a VE is notrequired to include hlof a plaintiff's
limitations, but only those whiche finds credible. _See Goffi21 F.3d at 794 (“[T]he ALJ
properly included only those nfitations supported by the record as a whole in the
hypothetical.”); Rautio, 862 F.2d at 180. Usé the Medical-Vocational Guidelines is

appropriate if the ALJ discradi the plaintiff's subjective complaints of pain for legally



sufficient reasons.__See Baker v. Barnhd&7 F.3d 882, 894-95 (8th Cir. 2006); Carlock v.

Sullivan, 902 F.2d 1341, 1343 (8th Cir. 1990); Hutsell v. Sullivan, 892 F.2d 747, 750 (8th Cir.

1989).

[l.
DISCUSSION

The issue before the court is whethebstantial evidence suppsrthe Commissioner’s
final determination that Plaifitiwas not disabled. See Onstead, 962 F.2d at 804. Thus, even if
there is substantial evidenceatlwould support a decision oppoditethat of the Commissioner,
the court must affirm his decsi as long as there is subdtal evidence in favor of the
Commissioner’s position. See Cox, 493d at 617; Krogmeier, 294 F.3d at 1022.

Plaintiff, who was twenty-nine years oMjth a high school edation, alleged she was
disabled due to a combination of impaimtg including bipolardisorder, depression,
anxiety/panic disorder with agoraphobia, poatinatic stress disorder (PTSD), irritable bowel
syndrome (IBS), and migrainesRegarding the severity of hatlegedly disabling conditions,
Plaintiff testified that she had migraines, whitasted two to four hours; she suffered from
insomnia; on bad days, she went to the bathrfieento ten times an hour; she had crying spells
two to five times a day that lasted for onévim hours each time; she had suicidal thoughts three
to five times a week; she had panic attacks tives a week and the attacks lasted from forty-
five minutes to two hours; anshe had diarrhea every day frdour to fifteen times a day
between 8:00 a.m. and 5:00 p.m. Tr. 33-48.

The ALJ found Plaintiff met the insurathtus requirements through December 31, 2012;
she had not engaged in substantial gainful eympént since her alleged onset date, March 23,
2009; she had the severe impairments of depression, anxiety, and irritable bowel syndrome; she

did not have an impairment or combination opaitments that met a listed impairment; Plaintiff



could engage in the full range of work at aledional levels, with the non-exertional limitations
of her being limited to simple, routine, repettivasks, low stress jobs with only occasional
changes in the work setting, and occasiomaéraction with thepublic, coworkers, and
supervisors; Plaintiff could not perform her pastevant work; there was work in the national
economy which Plaintiff could perform, includj table worker, bench assembler, and mail
sorter; and, therefore, Piff was not disabled.

Plaintiff claims that the ALJ’s decision et supported by substantial evidence because
the ALJ erred in finding that Plaintiff did not meet Lngjs under Section 12.04 (affective
disorder) or 12.06 (anxiety related disordethe ALJ did not give controlling weight to the
opinions of Joseph Spaulding, D.O., and Frank Froman, Ed.D.; and the ALJ posed an improper
hypothetical to a VE. For the following reasath® court finds that the ALJ's decision is
supported by substantial evidence.

A. Plaintiff's Credibility:

The court will first address the ALJ’s credibjilconsiderations, athe ALJ’s decision in
this regard is relevant to issues raised Rigintiff, including the severity of her mental
impairments. As set forth more fully above, the AlLdredibility findings should be affirmed if
they are supported by substangaldence on the record as a whaegourt cannot substitute its

judgment for that of the ALJSee Guilliams, 393 F.3d at 801; Hutsell, 892 F.2d at 750; Benskin,

830 F.2d at 882. To the extent that the ALJ did spmcifically cite_Polask case law, and/or
Regulations relevant to@nsideration of Plainti® credibility, this is not necessarily a basis to

set aside an ALS decision where the decision is supedrby substantial evidence. See

Randolph v. Barnhart, 386 F.3d 835, 842 (8th 2004); Wheeler v. Apfel, 224 F.3d 891, 895

n.3 (8th Cir. 2000); Reynolds v. Chater, 83Bdr 254, 258 (8th Cir. 1996); Montgomery v.




Chater, 69 F.3d 273, 275 (8th Cir. 1995). Addi&lly, an ALJ need not methodically discuss
each_Polaski factor if the fams are acknowledged and examingtbr to making a credibility
determination; where adequately explained and supported, credibility findings are for the ALJ to

make. _See Lowe v. Apfel, 226 F.3d 969, 972 @th 2000)._See also Tucker v. Barnhart, 363

F.3d 781, 783 (8th Cir. 2004)The ALJ is not required to discusach_Polaski factor as long as

the analytical framework isecognized and consider8gl.Strongson, 361 F.3d at 1072; Brown v.

Chater, 87 F.3d 963, 966 (8thr. 1996). In any casét]he credibility of a claimans subjective

testimony is primarily for the ALJ to decide, not the cotrBearsall v. Massanari, 274 F.3d

1211, 1218 (8th Cir. 2001)If an ALJ explicitly discredits the claimaattestimony and gives
good reason for doing so, [a court] will normally defer to the’élciedibility determinatioi.

Greqgq v. Barnhart, 354 F.3d 710, 714 (8th Cir. 2008ge also Halverson v. Astrue, 600 F.3d

922, 932 (8th Cir. 2010); Cox v. Barnhart, 471 F.3d 902, 907 (8th Cir. 2006). For the following

reasons, the court finds that the reasonsredfeby the ALJ in support of his credibility
determination are based on substantial evidemck consistent with the Regulations and case
law.

First, the ALJ considered that Plaintiff fadléo keep appointments for several counseling
sessions. In this regard, Katie Korte, PLP@orted Plaintiff had nin¢gherapy sessions from
January 22, 2010, to February 15, 2010; she cadctlo scheduled appointments and did not
reschedule, see Eichelberg390 F.3d at 589 (holdlj that the ALJ properlgonsidered that the

plaintiff cancelled several physical therapy appointments); Brown v. Chater, 87 F.3d 963, 965

(8th Cir. 1996) (claimarg failure to comply with prescribed medical treatment and lack of
significant medical restrictions iaconsistent with complaints afisabling pain); and Plaintiff

made “some slight progress on goals befmpoping therapy, see Brown v. Astrue, 611 F.3d

10



941, 955 (8th Cir. 2010) (conditions which can be al®d by treatment aneot disabling). Tr.
512.

Second, the ALJ considered that Plaintifdhgaps in her treatment history. Tr. 16.
Indeed, Plaintiff acknowledges that she did “not haredeal treatment history.” Doc. 13 at 13.
Also, after Plaintiff was seen on June 1, 206Be did not return fopsychiatric care until

December 21, 2009. See Roberts v. Apfel, 222 F.3d 466, 469 (8th Cir. 2000) (lack of regular

treatment for alleged disablingrdition detract$rom claimants credibility).

Third, the ALJ considered Plaintiff's daily agties. Plaintiff testied or reported that
she prepared simple daily meals, perfainm@usehold cleaning, washed laundry, shopped for
groceries and household items,ezhfor her young daughter whiakcluded bathing and feeding
her and taking her to school ane thark, drove a car,maerrands, babysat, dyérd work, fished
“a lot,” walked with her daughter, camped, ameint to Wal-Mart with friends. Tr. 36-38, 188-
92, 202-206. Plaintiff's mother perted that Plaintiff had ndifficulty in performing household
chores, including vacuuming, sweeping, scragkfioors, mowing the lawn, doing laundry, and
cooking, and that she had very good hygiene.29®. Also, after reviewig the record, Kenneth
Burstin, Ph.D., reported Plaintiff Hamoderate restrictions in hability to perform activities of
daily living. Tr. 348. Dr. Fromarwho conducted a mental statusexnation of Plaintiff at the
request of the State agency, reported that Hfagaiid that she did some routine chores around
the house when she was in a good mood. Tr. 337.

While the undersigned appreciates that a clatma&ed not be bedridden before she can
be determined to be disabled, Plaintiff's dabtivities can nonetheless been as inconsistent
with her subjective complaints af disabling impairment and m&e considered in judging the

credibility of complaints. _&e Eichelberger, 390 F.3d at 590 (holding that the ALJ properly

11



considered that the plaintiff watched te&on, read, drove, andittended church upon

concluding that subjective complaints of pawere not credible); Dunahoo v. Apfel, 241 F.3d

1033, 1038 (8th Cir. 2001); Onstead, 962 Fa2@05; Murphy v. Sullivan, 953 F.2d 383, 386

(8th Cir. 1992); Benskin v. Bowen, 830 F.8d@8, 883 (8th Cir. 1987); Bolton v. Bowen, 814

F.2d 536, 538 (8th Cir. 1987). Indeed, the Eidbitttuit holds that allgations of disablingpain
may be discredited by evidenoé daily activities inconsistd with such allegationsDavis v.

Apfel, 239 F.3d 962, 967 (8th Cir. 2001) (cgiBenskin v. Bowen, 830 F.2d 878, 883 (8th Cir.

1987)). “Inconsistencies between [a claimahtsubjective complaints and [his] activities

diminish [his] credibility? Goff, 421 F.3d at 792 (citinRiggins v. Apfel, 177 F.3d 689, 692

(8th Cir. 1999)). _See also Haley v. 84anari, 258 F.3d 742, 748{8Cir. 2001);_Nguyen v.

Chater, 75 F.3d 429, 439-41 (8th Cir. 1996) (holding that a claisndaily activities, including
visiting neighbors, cooking, doing laundry, and rdieg church, were incompatible with
disabling pain and affirming denial of béite at the second step of analysis).

Fourth, upon discrediting Plaifitthe ALJ considered thatalthough Plaintiff asserted
she needed to use the restroom 15 times ovewtlvse of a day due to hiBS, she sat for over
one hour during the hearing withaghiowing any signs of pain oeeding to use the restroom.
While an ALJ cannot accept or reject subjective complasoltdy on the basis of personal

observations, Ward v. Heckler, 786 F.2d 844, 847-48 (&. 1986), an ALJ's observations of a

claimants appearance and demeanor during the ing#sia considerationSee Steed v. Astrue,

524 F.3d 872, 876 (8th Cir. 2008) (holding that an Alslin the best positidnto assess

credibility because he is able to observeanthnt during his testimony); Johnson v. Apfel, 240

F.3d 1145, 1147-48 (8th Cir. 2001)The ALJs personal observations of the claimant

demeanor during the hearing is complefgigper in making credility determination¥); Jones

12



v. Callahan,122 F.3d 1148, 1151 (8th Cir. 199WHKen an individual'subjective complaints of
pain are not fully supported byamedical evidence in the redpthe ALJ may not, based solely
on his personal observations, reject the complaints as incrédiblddere, to reach his
conclusion, the ALJ combined his review die record as a whole with his personal
observations.

Fifth, as considered by the ALJ, when Pldidresented at the Hannibal Clinic on April
28, 2009, Larry Nichols, D.O., discussed withaiRliff the importanceof appropriate diet,
exercise, sleep, and fluid intake. He further sediher to increase fiber in her diet. Tr. 323.
See Black v. Apfel, 148.3d 383, 386 (8th Cir. 1998) (conservatireatment is consistent with

discrediting claimars allegation of disabling pain); Constock v. Chater, 91 F.3d 1143, 1147 (8th

Cir. 1996) (upon discrediting the claimantllegations of back pai ALJ properly considered
that Plaintiff took aspirin, used a whirlpool tudnd had his wife rub niment on his back to

relieve pain); Benskin, 830 F.2d 884 (holding that disabling pamot indicated when claimant

merely took hot showers and used Advil and aspirin to relieve pain).

Sixth, the ALJ considered ethextent to which Plaintiff was non-compliant with
recommended treatment. As considered ley AhJ, June 1, 2009 psychiatric progress notes
reflect that Plaintiff had “somanxiety” and she had stopped taiher medication. Tr. 16, 443.
Also, on December 21, 2009, Plaintiff complained aféased feelings of irritation after she had
not taken her mediation for three weekg. (#48), and a March 31, 2010 Mental Health
Evaluation, completed by Dr. Spaulding, statedt tRlaintiff had not taken her lithium that

morning. Tr. 503. _See Brown v. Chair,F.3d 963, 965 (8th Cir. 1996) (claimarfailure to

comply with prescribed medical treatment alagtk of significant medial restrictions is

inconsistent with complaints of disabling pain).

13



Seventh, Plaintiff testified that her visits Dr. Spaulding for her mental conditions and
lithium and lorazepam helped her and madefeel better. Tr. 33. Also, in May 2009, Dr.
Nichols opined that the majority of Plaintgf’bowel symptoms were suggestive of lactose
intolerance, and he planned to have her talatate. Tr. 325. July 23, 2009 records from Mark
Twain Behavioral Health reflethat Plaintiff was “OK,” and her appetite and sleep were “good”
while she was on her medicatiomdathat she did not have sidffects from medication. Tr.

442. See Schultz v. Astrue, 479 F.3d 979, 983 (8th20D7) (if impairments can be controlled

by treatment, they cannot bensidered disabling).
Eighth, July 23, 2009 records from Mark TwainhAgioral Health reflect that Plaintiff

did not have side effects from her mediocas. Tr. 442. See Depover v. Barnhart, 349 F.3d 563,

566 (8th Cir. 2003)“We [] think that it was reasonable for the ALJ to consider the fact that no
medical records during this timgeriod mention [the claimast having side effects from any

medication?); Richmond v. Shalala, 23 F.3d 1441, 1443-44 (8th Cir. 1994).

Ninth, although Plaintiff testified that shed suicidal thoughts and was aggressive at
times (Tr. 45, 49), June and July 2009 Mark TwB&havioral Health records state there was an
absence of aggression; there was no suicide psychosis, or risk to others; and Plaintiff's
appearance, behavior, orientation, speech, aftaought process, and impulse control were
normal. Additionally Plaintiff had no delusions hallucinations. Tr442-43. _See Eichelberger,
290 F.3d at 589“[AJn ALJ may disbelieve a claimastsubjective reports of pain because of
inconsistencies or other circumstantes.

B. Plaintiff's Mental Impairments.
As stated above, Plaintiff argues the ALJ érire finding she did noieet the Listings

for affective disorder (Section 12.04) or fanxiety related disorders (Section 12.08)p. C.F.R.

14



Ch. lll, Pt. 404, Supt. P, App§L12.00(a) states, in relevant part, that:
The evaluation of disability on thdasis of mentaldisorders requires
documentation of a medically determinalmepairment(s), consideration of the
degree of limitation such impairmentf®gy impose on your ability to work, and
consideration of whether these limitations hkasted or are expected to last for a
continuous period of deast 12 months.
The Commissioner has supplemented the illamfive-step sequential process for
generally evaluating a claimant's eligibility ftwenefits with additional regulations dealing

specifically with mental impairments. 20 C.F£404.1520a. A special procedure must be

followed at each level of administrative rewi. See Pratt v. Sullivan, 956 F.2d 830, 834 n.8 (8th

Cir. 1992) (per curiam). The relevant seas of Listings 12.04 and 12.06 require medically
documented depression, manic syndrome, bipolar eym&lror anxiety disoet that “[r]esult[s]
in at least two of the following:

1. Marked restriction of actities of daily living; or

2. Marked difficulties in maintaining social functioning; or

3. Marked difficulties in maintaining concentration, persistence, or pace;

Z.r Repeated episodes of decompensatach of extended duration ... .”

The mere existence of a mental condition, haveis not per se disabling. See Dunlap
v. Harris, 649 F.2d 637, 638 (8th Cir. 1981). The sequential process for evaluating mental
impairments is set out in 20 C.F.404.1520a. This Regulation states that the steps set forth
in § 404.1520 also apply tilve evaluation of a mental impairmeg§t404.1520a(a). However,
other considerations are inclute The first step is to recongertinent signs, symptoms, and
findings to determine if a mental impairment exists. 20 C.§.R4.1520a(b)(1). These are

gleaned from a mental status exam or psycdhidistory and must bestablished by medical

evidence consisting of signs, symptomasd laboratory findings. 20 C.F.§8 404.1520a(b)(1).
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If a mental impairment is found, the ALJ muken analyze whether certain medical findings
relevant to ability to work are present or absent. 20 GGHB4.1520a(b)(1). The procedure
then requires the ALJ to rate the degree of functional loss resulting from the impairment in four
areas of function which are deemeskential to work. 20 C.F.B.404.1520a(c)(2). Those areas
are: (1) activitiesof daily living; (2) socialfunctioning; (3) concentrain, persistence or pace;
and (4) deterioration or decompensation viork or work-like settings. 20 C.F.R§
404.1520a(c)(3).

The limitation in the first three functional emrs of activities of daily living (social
functioning and concentration, persistencepace) is assigned @esignation of eithetnhone,
mild, moderate, marked, [or] extrerhe20 C.F.R§ 404.1520a(c)(4). The degree of limitation in
regard to episodes of decompensation is déteanby application of a four-point scalfn]one,
one or two, three, four or moteld. When'‘the degree of [Jlimitation in the first three functional
area$ is “non€ or “mild” and“non€ in the area of decompensatj impairments are not severe,
“unless the evidence otherwisdlirates that there is moreath a minimal limitation in [a
claimants] ability to do basic work activiti€s.20 C.F.R.§ 404.1520a(d)(1). When it is
determined that a claimastmental impairment(s) are severe, the ALJ must next determine
whether the impairment(s) meet or are equivalersewerity to a listed mental disorder. This is
done by comparing the medidaidings about a claimaistimpairment(s) and the rating of the
degree of functional limitation to the criteria thie appropriate listed mental disorder. See 20
C.F.R.§ 404.1520a(d)(2). If it is determined that a claimant“aasevere mental impairment(s)
that neither meets nor is equieat in severity to any listing),the ALJ must then assess the

claimants RFC. 20 C.F.R§ 404.1520a(d)(3).
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Consistent with the Regulations, the ALJ tims matter first considered Plaintiff's
activities of daily living as addresd above in regard to Plaintdfcredibility. In particular, he
considered Plaintiff's testimony and that of herthew, as well as the findings of Dr. Burstin and
Dr. Froman. The court finds, baken the record as a whole, that the ALJ’s determination that
Plaintiff had moderate restrictioms the area of dailliving is supported by substantial evidence.

With regard to social functioning, the ALdund Plaintiff had modeta difficulties. Tr.

14. As considered by the ALJ, Plaintiff testified that she became violent one or two times a
week and would hit her boyfriend and breakngs. As discussed above, however, she also
testified that she cared for her daughter, werdates with her boyfriend, and went to Wal-Mart
and the park with friends. TB6-38. Plaintiff's mother reptad that Plaintiff was “very good
with the public.” Tr. 256. DrFroman reported that Plaintiff'ability to relate was fair, her
speech was easy to understand, and her eye cargagood, and that Plaintiff reported that she
socialized minimally when she was in a “faubod,” and often found herself so angry that she
would have fights; and at times she did not wtanbe with others and at other times she was
both gregarious and social. Dr. Froman opitteat Plaintiff could understand simple oral and
written instructions. Tr. 337-39. The court firttistt the ALJ’s determinien that Plaintiff had
moderate limitations in the area of social functioninguipported by substantial eeice.

With regard to concentration, persistence, pace, the ALJ found Plaintiff had a
moderate restriction. Tr. 14. dnitiff testified or reported that she spent evenings with her
daughter, went on dates with rhboyfriend, maintained relatiohgps with several friends,
shopped for groceries and household items veamt to the moviesTr. 36-38, 191-92, 205-206.
Dr. Burstin reported that Plaintiff had moderdimitations in concdmation. Tr. 348. Dr.

Froman reported that Plaintiff irgtily presented as anxious, but “nevertheless was able to” settle
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down, until the end of the examination when she broke down in tears. Dr. Froman also reported
that Plaintiff said that she used marijuana because it calmed her down. Tr. 337. The court finds
that the ALJ’s determination that Plaintiff hadn@derate restriction in regard to concentration,
persistence, or pace is bdsmn substantial evidence.

With regard to episodes of decompensation, the ALJ considered that Plaintiff
experienced no episodes of decompensation lwikiere for an extended duration. While
Plaintiff testified that she suffered auditory halhations that told her to hurt herself and that
she did attempt to overdose with pills, the ALJ considered that Plaintiff’'s hallucinations and
suicidal actions did not result in an extendepatient stay; they did not reach the durational
level of an extended episode @écompensation; and they didt satisfy the requirement of
repeated episodes of decompensation. Tr. 14 cbhrt finds that the ALJ’s determination in
regard to Plaintiff's having episodesagcompensation is based on substaati@lence.

When determining the severity of Plaintiffisental impairments, the ALJ considered the
evidence of record, including that, on March 23, 2009, Dr. Spaulding completed a Medical
Source Statement of Ability tBo Work-Related Activities (Mdal), in which he opined that
Plaintiff had extreme limitations in regard tocsd functioning, and mderate limitations in
regard to understanding, remembering, and gegrput simple instructions, and moderate
limitations in regard to making simple work-ridd decisions. As explained in the Medical
Source Statement, a person with moderate liroitatis able to function satisfactorily. Tr. 522-

25. Although Dr. Spaulding reported that Pldfrited marked limitations in regard to complex
instructions, the ALJ limited Plaintiffs RFC teimple instructions, and thus the ALJ's RFC

determination is not precluded by the limitatiamposed by Dr. Spaulding. Doc. 13 at 7-9.
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To the extent Dr. Spaulding opined Ptdits limitations in social functioning were
extreme, as discussed above, substantial esggancluding Plaintiffs self-reporting and the
reporting of her mother, providesibstantial evidence that suppthre ALJ’'s determination that

Plaintiff had only moderate limitations in thasea. _See Hogan v. Apfel, 239 F.3d 958, 961 (8th

Cir. 2001) (Although a treating physici& opinion is entitled tagreat weight, it does not
automatically control or obviate the nedevaluate the record as a while.Moreover, to the
extent Dr. Spaulding indicated Plaintiff's inatyilto work by checking boxes on a form, the ALJ

properly discounted Dr. Spauld)’s opinion. _See Stormo v. Bdnart, 377 F.3d 801, 805-06 (8th

Cir. 2004) (treating physicigm checkmarks on a form are chmsory opinions which can be
discounted if contradicted by other objectmedical evidence); Hogan, 239 F.3d at 961; Social
Security Ruling 96-2p, (July 2, 1996).

On March 31, 2010, Dr. Spaulding reported thairRiff was alert and oriented, her flow
of thought was logical and goal direct, hegeition was average or above, her insight, and
judgment were fair. Plaintiff told Dr. Spaulditigat she would never harm herself. Tr. 506. On
April 29, 2010, Plaintiff reported to Dr. Spauldititat she had been smoking marijuana “a lot”;
she was going to have her son that night thrabgmext Wednesday; and she had no complaints
at that time. Tr. 507. Thus, tkeurt finds, to the extent Dr. 8plding opined that Plaintiff was
disabled, that Dr. Spaulding’s opinion is inconsistent with his own treatment notes. See Hacker
v. Barnhart, 459 F.3d 934, 937 (8th Cir. 20060lding that where a treating physiciamotes
are inconsistent with his or her RFC assessnmntirolling weight isnot given to the RFC

assessment); Reed v. Barnhart, 399 F.3d 917, (820 Cir. 2005) (holdig that a treating

physiciars opinion is given controlling weiglitf it is well-supported by medically acceptable

clinical and laboratory diagnostitechniques and is not incortsist with other substantial
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evidencé). Further, the court finds &t the ALJ gave proper weigha Dr. Spaulding’s opinion
that the ALJ’s decision, in this regh is based on subsiizal evidence on the rembas a whole.
As for Plaintiff’'s argument that the ALJw@too much weight t®r. Froman’s opinion

that Plaintiff could perform one and two stegs@mblies at a competitive rate, Dr. Froman did
conduct a mental status examination of Plaintifis examination showed Plaintiff was able to
name five large cities, was oniied, able to perform simple calculations, and had a functional 1Q
in the high 80s to low 90s. #d, Plaintiff indicated to Dr. Bman that she knew how to read
and write. Tr. 338. The court finds, therefateat the weight the ALJ gave to Dr. Froman’s
opinion is based on substantial evidence.

To the extent Plaintiff argues that the AL¥gdoo much weight to Dr. Burstin’s opinion
as reflected on a July 9, 2009 Psychiatric Reviewhhique form that Plaintiff did not meet the
requirements of a Listing for mental impainm& and, on a Mental Residual Functional
Capacity Assessment form that Plaintiff was capable of acquitting and retaining at least simple
instructions, sustaining concentration and persistence atitteast simple repetitive tasks,
adapting to changes in non-complex work emwments which did not require frequent public
contact or very close interaction with otherghe workplace, Dr. Burstin did review Plaintiff's
medical records. In any case, the ALJ considered the record as a whole, and only after doing so
did he determine that, although Plaintiff's deggzien and anxiety were\s&e, Plaintiff did not

meet or equal the requiremewifsa Listed impairment. &€& Estes v. Barnhart, 275 F.3d 722, 725

(8th Cir. 2002) (It is the ALJs function to resolve conflistamong the various treating and
examining physiciany.
While the ALJ found that Plaintiff's mental pairments did not meet or equal a Listed

impairment and while he found that Plaintiff had RFC to perform the full range of work at all
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exertional levels, the ALJ did limit Plaintiff to low stress jobs that require only simple, routine,
and repetitive tasks, occasional changes innbik setting, and occasidniateraction with the

public, co-workers, and supervisors. See Lauer v. Apfel, 245 F.3d 700, 703 (8th Cir. 2001)

(“When determining whether a claimant can gega substantial employment, an ALJ must
consider the combination of the claimanmental and physical impairmerijs. The ALJ
reached this RFC determination only after comsiy all the relevant credible evidence of

record. _Seducker v. Barnhart, 363 F.3d 781, 783 (8th Cir. 2004h¢ ALJ must assess a

claimants RFC based on all relevant, dt#d evidence in the recordncluding the medical
records, observations of treating pltysns and others, and an individgadwn description of his
limitations!”). The court finds that the ALJ's RFC detenation, including the extent to which
the ALJ included non-exertional limttans, is based on substangaidence. _See McKinney v.
Apfel, 228 F.3d 860, 863 (8th Cir. 20007 e Commissioner must deteine a claimant's RFC
based on all of the relevant evidence, inclgdihe medical records, observations of treating
physicians and others, and an indivitki@awn description of his limitatiorf3. In conclusion,
the court finds that the ALJ gave proper weigitdoctors of record when determining the
severity of Plaintiff's mental impairments; the ALJ's conclusion that Plaintiffs mental
impairments did not meet a listed impairmenb&sed on substantial evidence; and the ALJ's
RFC determination, to the extent it addresBdaintiffs mental impaiments, is based on
substantial evidence.
C. Hypothetical to the VE:

The ALJ found Plaintiff had the RFC for thellfuange of work at all levels but was
limited to low stress jobs that require only sleproutine, and repetitive tasks, occasional

changes in the work setting, and occasiom&raction with the public, co-workers, and
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supervisors. The court has found above that AhJ's RFC determination, to the extent it
addresses Plaintiff's mental impairments, isdghon substantial evidence. The court further
finds the ALJ’s RFC determination, in its estly, is based on sulastial evidence.

The ALJ submitted a hypothetical to a VE iah included all Plaintiff’'s credible
limitations, as set forth in Plaintiff's RFC; despPlaintiff's contention to the contrary, the ALJ
was not required to account for limitationsiompairments beyond those which the ALJ found

credible. _See Martise v. Astrué41 F.3d 909, 927(8th Cir. 20119The ALJ's hypothetical

guestion to the vocational expert needs to ireladly those impairmentbat the ALJ finds are
substantially supported bthe record as a whotg, Guiliams, 393 F.3d at 804 (proper
hypotheticals set forth impairments supported by substantial evidence and accepted as true by

AL)D); Gilbert v. Apfel, 175-.3d 602, 604 (8th Cir. 19991t posing hypothetical questions to a

vocational expert, an ALJ must include all imp#ents he finds supported by the administrative

record’); Sobania v. Ség of Health, Educ. & Human Servs., 879 F.2d 441, 445 (8th Cir. 1989);

Rautio v. Bowen, 862 F.2d 176, 180 (8th Cir. 1988 also Martise VAstrue, 641 F.3d 909,

927 (8th Cir. 2011) “Based on our previous conclusion ... tithe ALJ's findings of [the
claimants] RFC are supported substantial evidenceye hold that[tlhe hypothetical question
was therefore proper, and the VE's answer constituted substantial evidence supporting the

Commissiones denial of benefit¥) (quoting_Lacroix v. Barnhart, 465 F.3d 881, 889 (8th Cir.

2006).

The VE testified that there was work in the national economy which a person of
Plaintiff's age and with her education and RFglild perform. The court finds, therefore, that
the ALJ posed a proper hypothetical to the Vi &hat the VE’s testimony provides substantial

evidence that Plaintiff was natisabled. _See Robson v. Astr 526 F.3d 389, 392 (8th Cir.
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2008) (VEs testimony is substantial evidence when it is based on accurately phrased

hypothetical capturing concrete consequences of claisnamitations); Wingert v. Bowen, 894

F.2d 296, 298 (8th Cir. 1990).

V.
CONCLUSION

For the reasons set forth above, the court fihdssubstantial evidence on the record as a
whole supports Commissioner’s decistbat Plaintiff is not disabled.

Accordingly,

IT IS HEREBY ORDERED that the relief sought by Plaintiff in her Complaint and
Brief in Support of Complaint iIPENIED; Docs. 1, 13.

IT IS FURTHER ORDERED that a separate judgment be entered incorporating this
Memorandum and Opinion.

Dated this 1% Day of March 2014.

/s/INoelle C. Collins
UNITED STATES MAGISTRATE JUDGE
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