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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
NORTHERN DIVISION

SHERYLL. CONGER, )
Plaintiff, ))
V. )) No. 2:12CV87/NAB
CAROLYN W. COLVIN, Acting ))
Commissioner of Social Security, )
Defendant. ))

MEMORANDUM AND ORDER

This is an action under 42 U.S.C4@5(g) for judicial review of the
Commissioner’s final decision denyinge3iil L. Conger’s application for
disability insurance benefits under Title Il of the Sb&ecurity Act, 42 U.S.C.
88 401 et seq.All matters are pending befotiee undersigned United States
Magistrate Judge, with consent of ferties, pursuant to 28 U.S.C. 8§ 636(c).
Because the final decision is not suppotiggubstantial evidence on the record as
a whole, the decision of the @missioner is reversed.

|. Procedural History

On September 10, 2009, plaintiff ShekylConger filed heapplication for

disability insurance benefi{®IB) alleging that she became disabled on June 1,

2009, because of cervical cancer and @tadisease. (Tr. 158-64, 178.) On
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initial consideration and on reconsideoati the Social Security Administration

denied plaintiff's claim for benefits(Tr. 49-56.) Upon plaintiff's request, a

hearing was held before an administrative law judge (ALJ) on October 18, 2011, at
which plaintiff and a vocational expert testified. (Tr. 22-44.) On January 26,

2012, the ALJ issued a decision denyingimiff's claim for benefits, finding

plaintiff able to perform her past relevambrk as a collector. (Tr. 7-16.) On

October 18, 2012, upon consideratioradtlitional evidence, the Appeals Council
denied plaintiff's request for review ofdlALJ's decision. (Tr. 1-5.) The ALJ's
determination thus stands as the fidatision of the Commissioner. 42 U.S.C. §
405(g).

In this action for judicial review, platiff contends that the Commissioner’s
final decision is not supported by subsialntvidence on the record as a whole.
Specifically, plaintiff argues that the ALdred by failing to find plaintiff's seizure
disorder and depression to be sevengairments and by failing to consider
evidence of all of plaintiff's impairmest Plaintiff also argues that the ALJ
improperly found plaintiff's subjective comphs not to be credible and erred in
his determination of plaintiff's residuiinctional capacityRFC). Finally,
plaintiff argues that the ALJ failed tollyadevelop the record. Plaintiff requests

this Court to remand the matter t@ t6ommissioner for further development and



to consider all evidence of record. Floe reasons that follow, the matter will be
remanded.
Il. Relevant Testimonial Evidence Before the ALJ

At the hearing on October 18, 20plaintiff testified in response to
questions posed by the ALJ and courisel.

At the time of the hearing, plaintias forty-four years of age. Plaintiff
stands five-feet, seven inches tall andghie approximately 250 pounds. Plaintiff
has an associate’s degree in accounting. Plaintiff lives in a nursing home. (Tr. 30-
32)

Plaintiff's Work History Reportlsows that, on dates unknown, plaintiff
worked as a bill collector and custonservice representative for communications
companies. From March 2003 to Julyo80 plaintiff worked for a printing
company. From August P8 to May 2009, plaintiff worked as a temporary
employee through Addecco Staffing. (Tr. 208) Plaintiff testified that she left

this last job upon being diagnosed withwieal cancer and moving to St. Louis for

! The undersigned has reviewed #rgirety of the admiwstrative record in determining whether
the Commissioner’s adverse decision is suppdrtesubstantial evidenc& he recitation of
specific evidence in this Memorandum and Order,dwaw, is limited to only that relating to the
issues raised by plaiff on this appeal.

2 Prior to the hearing, counsel informed the ALJ tiehad not reviewed the file or any of the
exhibits. (Tr. 25-27.) The ALJ gave counagladditional thirty dgs to submit additional
medical evidence, but a review of the recorovghthat none was submitted to the ALJ before he
entered his decision. This counsel subsedyernthdrew his represntation, and plaintiff
obtained new counsel to file her requestAppeals Council review. (Tr. 61-62, 260.)
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medical treatment and to find care for hesther who has Alzheimer’s. (Tr. 30.)

Plaintiff testified that she underwenatdiation treatment and chemotherapy
for cervical cancer, which wasirrently in remission. Plaintiff testified that she
was currently unable to work because she cannot stignal, walk for very long
without pain. Plaintiff testified that he@ain is caused by radiation damage to her
spine and by diabetic neuropathy. Pldinéstified that the radiation treatment
also damaged her bladder for which suygwas being considered. Plaintiff
testified that her stomaatas damaged as well for whishe takes medication.
Plaintiff testified that she currenthyas a colostomy. (Tr. 30-34.)

Plaintiff testified that she also i&rave’s disease for which she takes
medication, but that the medication is ureatal keep her thyroid condition stable.
Plaintiff testified that she also has detés and a seizure disorder for which she
takes medication. {T30-33, 35-37.)

Plaintiff testified that she has bedimgnosed with bipolar disorder and
schizophrenia for which shekes medication. Plaifittestified that she also
suffers from post-traumatic stress disr@TSD) caused by the cancer and the
effects of related treatment. (Tr. 33-34.)

Plaintiff testified that she currently lives in a nursing home. Plaintiff
testified that her doctors told her thaesk unable to live by herself and cannot be

released from the home until arrangemseare made for her to live with a
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responsible person. Plaintiff testified tishe participates in physical therapy at
the home when her “body alie it.” (Tr. 34, 37.)
lll. Medical Evidence Before the ALJ

On September 26, 2008, plaintifited Dr. Lorie A. Lashbrook at
Westfield Family Physicians (Westfield)rfthe purpose of establishing care. Dr.
Lashbrook noted plaintiff's medical history to include diagnoses of
hypothyroidism and major degssive disorder for which plaintiff took medication,
including Fluoxetine (Prozac). (Tr. 278-8@)Jaintiff returned to Westfield on
December 8, 2008, and reported to Dritidew D. Wehr that she was extremely
stressed with taking care of her mathvho had severe Alzheimer’'s and
depression. Dr. Wehr noted plaintiéf continue to take medication for
hypothyroidism and major degssive disorder. (Tr. 2740n January 2, 2009, Dr.
Wehr noted plaintiff to continueitta her Fluoxetine. (Tr. 272.)

On January 31, 2009, plaintiff wadmitted to the emergency room at
Brooks Memorial Hospital after havingm@erienced a tonic-clonic, grand mal
seizure. Plaintiff reported having preusly been on seizure medication but that
she stopped taking the medication more thiaa@ year prior. A CT scan of the
head yielded negative results. Ptdirwas restarted on Depakote and was
instructed to follow up with hgshysician. (Tr281-82, 318-21.)

On June 8, 2009, it was determinedttplaintiff had cervical cancer, for
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which she underwent surgery on Jafy, 2009. (Tr. 268, 387-88.)

Plaintiff reported to SLU Care on JUd3, 2009, that she had right pelvic
pain. It was noted that plaintiff wasktag Percocet as wedis medication for her
thyroid condition. Chemotherapy and rathn treatment were scheduled. (Tr.
371-73.)

On August 4, 2009, plaintiff reporteéd SLU Care that she continued to
have severe pelvic paimathat the pain disrupts her sleep. Plaintiff reported
having taken Flexeril and Percocet foe fain. Physical examination showed
tenderness about the right lower quatl@rthe abdomen and edema of the
extremities bilaterally. Plaintiff was praled additional prescriptions for Flexeril
and Percocet. (Tr. 368-70.)

Plaintiff visited Dr. James Z. Chen&t. Mary’s Health Center (St. Mary’s)
on August 17, 2009, who noted plaintiff’s medical history to include obesity,
depression, and treatment for Gravesedise and hypothyroidism. Plans were
made to begin chemotherapgd radiation treatment. 1(T387-89.) In September,
upon starting such treatment, plaintiff expaced severe legnd muscle cramps,
syncope, and insomnia, with suabnditions requiring hospitalization on
September 21 and October2D09. (Tr. 365, 407.)

On October 12, 2009, while at SLUgpiaring for chemotherapy treatment,

plaintiff experienced seizure activity withcial twitching, non-responsiveness,
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and uncontrollable shaking of the extigas. Ativan was administered, and
plaintiff was transported to ¢hemergency room. (Tr. 408.)

On October 21, 2009, Dr. Chen notediptiff's recent seizure for which she
was taken to the emergen@om but otherwise noted that plaintiff was tolerating
her cancer treatment wel{Tr. 390.) On Decembdrl, 2009, Dr. Chen noted
plaintiff to continue to do well with her cancer treatment. (Tr. 395.)

Plaintiff visited Dr. Francisco Xynasn January 5, 2010, for post-chemo-
radiation therapy follow up. It was notétht plaintiff obtained excellent results
with treatment. Physical examinationsm@ormal. Plaintiff was continued with
internal radiation therapy(Tr. 403-06, 4147, 421-24.)

On January 28, 2010, plaintiff reported to Dr. Xynos'’s office that she had
severe back pain and pain in her legsirRiff also reported that she had a lot of
swelling in her legs and that she had fallen. Plaintiff was instructed to go the
emergency room. (Tr. 403.) Upon adnmossio the emergency room at St. Mary’s
that same date, plaintiff reged her pain to be at a ldveur on a scale of one to
ten. Plaintiff reported that resting helpi@ pain. Physical examination showed
bony tenderness along the lumbar area efodick, with edema noted. Range of
motion was normal. Plaintiff's medicatiomsere noted to include Tylenol, Prozac,
Novolog, Landus, Synthroid, @ymel, Percocet, Pepcidnd Zantac. X-rays of

the lumbar spine were unremarkableaiRtiff was given Vicodin and Motrin.
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Plaintiff was discharged that same date with instructions to follow up with her
physician. Plaintiff was diagnosed wekdema and was prescribed Synthroid and
Lasix upon discharge(Tr. 426-49.)

Plaintiff visited Dr. Reza Rofougaram February 2, 2010, for follow up of
her diabetes and thyroid conditions. Plaintiff complained of significant swelling
and leg cramps. Dr. Rofougaran noteaimiff's lab results to show severe
hypothyroidism despite medication thera@laintiff was instructed to increase
her dosage of Cytomel. (Tr. 468-70.)

Plaintiff was admitted to the emergg room at St. John’s Mercy Hospital
on February 17, 2010, with complaintssegfizure activity with headaches and loss
of consciousness. It was noted thatmiéfihad a history of seizures but was not
taking medication. Plaintiff was started on seizure medication and was
discharged that sandate. (Tr. 454-62.)

Plaintiff returned to Dr. Rofougamaon February 26, 2010, for follow up of
her diabetes and thyroid conditions. Piffitcomplained of burning in the feet,
fatigue, heat intolerance, mild edemaad back and leg pain. Dr. Rofougaran
noted plaintiff's current medications b@ Synthroid, Cytomel, Lantus, Novolog,
Prozac, and seizure medication. Plaintiffaged that she did not feel better with
the previous increase in thyroid medication. Plaintiff denied any headaches.

Physical examination showed no edema of the extremities. Plaintiff was diagnosed
-8-



with uncontrolled type Il diabeteacquired hypothyroidim, and essential
hypertension. Plaintiff was instructeddontinue with her current medications,
and laboratory testing wasdared. (Tr. 465-67.)

Plaintiff was admitted to the enggmcy room at Emory Johns Creek
Hospital on July 28, 2010, with complaimtsrectal bleeding and severe pain,
including cramping and abdominal pain. Plaintiff reported her foeloe at a level
seven. Plaintiff also complained otakness. It was noted that plaintiff had
previously been diagnosedtivsevere radiation proctifignd had developed
significant bleeding, which requiredwterization and other treatménPlaintiff
was admitted to the hospital with diagas®f rectal bleed and acute lower
abdominal pain. A CT scaof the abdomen showed mild mural thickening of the
rectum and minimal perivesical strangi Upon consultation, a diverting
colostomy was considered, but plaintiffssadvised that such procedure should be
a last resort. Plaintiff was dischargedJuty 31, 2010, with a diagnosis of acute
proctitis secondary to radiati therapy. (Tr. 494-512.)

On September 1, 2010, plaintiff waswitted to the emergency room at St.

Mary’s with complaints of severe suprapuhbitd rectal pain. Plaintiff reported her

® Inflammation of the mucous membrane of the rect@t@dman’s Medical Dictionard263
(25th ed. 1990).

* The administrative record does nontain any record of this prexis diagnosis or treatment.
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pain to be at a level ten and that Percak@tot relieve the pain. Plaintiff also
reported having bleeding and stool comiragn the vagina and that she had pain
with urination and defecation. Pléifhalso reported having ongoing nausea and
frequent diarrhea. Plaintiff was noted to be distressed. Plaintiff was admitted for
oncology consult. Upon admission, pl#invas diagnosed with vaginal bleeding
and fecal incontinence via vagina, history of radiation proctitis, type Il diabetes
mellitus, history of hypothyidism and Grave’s diseasdepression, seizure
disorder, and gastroesophageal reflisedse. Review of diagnostic imaging
showed erosive reflux induced esophagimederately sevenadiation colitis in

the rectum, arteriovenous malformatiorthie rectum, and ulcers due to radiation
therapy> On September 10, plaintiff derwent a permanéediverting end

sigmoid colostomy. During her hospitadtion and subsequent to her surgery,
plaintiff underwent a psychiatric consultrfobserved altered metstatus. It was
noted that plaintiff was persistently letgar. Tearfulnessral hallucinations were
noted. Plaintiff's seizure history was noteld was opined that plaintiff's rapid
mental status changes were most likekign of underlying delirium, but no
source of delirium was found. Medication managementinvpemented, and

plaintiff's mental status improved. d&itiff was discharged from the hospital on

® The administrative record does mointain any record of these dgreostic tests or their results.
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September 17, 2010, in stable conditiddpon discharge, plaintiff was prescribed
Percocet, Motrin, Depakote, Geodon, @elaand Synthroid. Plaintiff was
instructed to continue with her othmedications, including Cymbalta. Plaintiff
was instructed to engage in lighter aityivor two weeks and to lift no more than
fifteen pounds. (Tr. 641-707.)

Plaintiff went to the emergency rocah St. Mary’s on September 21, 2010,
complaining of severe abdominal craimg and vaginal bleeding. Plaintiff
reported that Percocet ander the counter medications did not help the pain.
Plaintiff also reported having memoryskand occasional hallucinations. It was
noted that plaintiff had a rectovagirfatula and had fecal matter mixed with
urine. Plaintiff reported that she waisaware that her recent colostomy was not a
permanent solution to hergislem and that blood and stanay continue to come
from her vagina. Physical examinatidrosved tenderness to palpation about the
abdomen near the epigastrium and cologtsite. Plaintiff was discharged that
same date and was instructed tibofw up in one week. (Tr. 618-41.)

Plaintiff was admitted to the emerggmoom at St. Joseph Health Center on
October 7, 2010, with complaints of backrpafter having fallen on some steps. It
was noted that plaintiff’'s colostomy waesaking. Plaintiff's current medications
were noted to include Percocet, Amibj Depakote, Synthroid, Cymbalta,

Novolog, Lantus, Geodon, andéttergan. An x-ray of the lumbar spine yielded
-11 -



negative results. Plaintiff was diagnosethviback pain and was discharged that
same date. Percocet was presibpon discharge. (Tr. 520-36.)

Plaintiff was admitted to the emerggrmoom at St. Mary’s on October 17,
2010, with complaints of seizure activitpchassociated chestipahead pain, and
abdominal pain. Plaintiff reported thgtlie could not afford seizure medications.
Physical examination showed generalderness about the abdomen and chest.
Range of motion was normal. Musculokgtal examinationtsowed no tenderness
or edema. The colostomy site was notedealean, dry, and intact. CT scans of
the head and chest yielded negative ltssiwPlaintiff was begun on Ativan for
seizures and was admitted to the hospidaintiff was ontinued on her other
medications for depression, hypothyromdisand diabetes as well as prophylaxis
for deep vein thrombosis. Duringrhedmittance, plaintiff underwent a
neurological consult during which she reged that she was not taking any of her
medications, including Cymbalta for depression, because she could not afford them
and had no insurance. It was noted fHaintiff was severelylebilitated because
of chronic pain. It was also noted tipdaintiff had severelepression. Mental
status examination showed plaintiff to d@wsy and to have poor concentration.
Plaintiff's language expression and caeipension were noted to be fair.
Plaintiff's memory was likewise noted be fair. Plaintiff's insight was

guestionable. Motor/sensory examinatveas normal. An MRI of the brain was
-12 -



normal. Plaintiff was diagnosed with saie disorder with breakthrough seizures,
history of pseudoseizures, encephalopathy, and untreated depression.
Noncompliance with medicains due to financial constraints was noted. Plaintiff
was instructed to resume Depakote anth@gita and to consult with a social
worker for medication assistance. Btdf was also instructed to undergo a
psychiatric consult. On October 21, plEif was discharged from the medical unit
at St. Mary’s and was transferred to gsgchiatric unit. yon medical discharge,
plaintiff was diagnosed with seizuretepression, abdominal pain, hypothyroidism,
and stage 2b cervical cancer. Plaintiff a0 instructed to go to a skilled nursing
facility because of her need for skilled carea continuous basis. Plaintiff was
transferred that same date to the psyicho unit of the hospital. (Tr. 537-72.)

On October 21, 2010, plaintiff was admitted to the psychiatric unit at St.
Mary’s with a diagnosed condition ofjadtment disorder with depressive
symptoms. Plaintiff reported having diffityidealing with the stress of having a
permanent colostomy. Plaintiff reportec@tishe could not go anywhere, could not
do anything, and at times félopeless, helpless, worthleasd useless. Plaintiff
denied any suicidal or homicidal ideatiolt.was noted that plaintiff had never
seen a psychiatrist but was treated by her primary care physician for symptoms of
depression. Mental status examinastwowed plaintiff's mood to be down and

her affect anxious. Insight and judgmenteveoted to be dimished. Dr. Vadim
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Baram assigned a Global Assessnwérftunctioning (GAF) score of 25 During
her admission, plaintiff participated imdividual, group, andnilleu psychotherapy
as well as medication management. mifiwas placed on suicide precaution.
Plaintiff was discharged on October 2610, with an okay mood and a calm and
pleasant affect. Plaintiff'sisight and judgment weffair. Upon discharge,
plaintiff was assigned a GAF score of Bd was noted to be in fair condition but
with a questionable prognosis. (Tr. 573-81.)

Plaintiff was admitted to the emergyy room at St. Mary’s on November
19, 2010, with complaints of rectal btbeg, weakness, andoderate abdominal
cramping. A CT scan of the abdomerml grelvis showed no suspicious mass or
abscess. Plaintiff was treated withibiotics for pyelonephritis. (Tr. 723-30.)

On December 6, 2010, GgerWalker, a medical conkant with disability
determinations, completed a PhysiB&IC Assessment wherein he opined that
plaintiff could occasionally lift and caryventy pounds and frequently lift and

carry ten pounds; could stand and/or walk for a total of about six hours in an eight-

¢ A GAF score considers “psychological, socaid occupational futioning on a hypothetical
continuum of mental health/ilinessDiagnostic and Statistical Manuaf Mental Disorders
Text Revision 34 (4th ed. 2000). A GAF scofe21-30 indicates behavior considerably
influenced by delusions or hallucinations,a serious impairmeirt communication or
judgment €.g, sometimes incoherent, acts grossly inappately, suicidal proccupation), or an
inability to function in almost all areas., stays in bed all day; no job, home, or friends).

" A GAF score of 51 to 60 indates moderate symptonesd, flat affect and circumstantial
speech, occasional panic attaawsjnoderate difficulty in soal, occupational, or school

functioning €.g, few friends, conflicts witlpeers or co-workers).
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hour workday; could sit for a total obaut six hours in an eight-hour workday;
and was unlimited in her ability to push amdpull. Mr. Walker further opined
that plaintiff had no postural, manipulagiwisual, or communicative limitations.
Mr. Walker also opined that plaintiff should avoid concentrated exposure to
extreme cold, extreme heat, fumes, gasédors, dusts, poor ventilation, and
hazards, but otherwise had no eamimental limitations. (Tr. 749-55.)

In a Psychiatric Review Technig&kerm completed on December 15, 2010,
Douglas Robbins PhD, a psychological cotesul with disability determinations,
opined that plaintiff's mental impairmeéwas not severe. Specifically, Dr.
Robbins opined that plaintiff's adjustmedisorder with depressed mood resulted
in only mild limitations of plaintiff's activitis of daily living; in maintaining social
functioning; and in maintaining concentaatj persistence, or pace. Dr. Robbins
further opined that plaintiff experienced repeated and extended episodes of
decompensation. (Tr. 758-68.)

Plaintiff was admitted to the emerggmoom at St. Joseph Health Center on
January 14, 2011, with complaints of having a headache for two days. Physical
examination was unremarkable. Pldintias given Toradol, Benadryl, and Zofran
and was discharged that same date. Nohdirge medications weeprovided. (Tr.

769-86.) Plaintiff was admitted to the ergency room at St. Mary’s on January
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15 with complaints of continued headach@4aintiff left without being seen by a
medical provider. (Tr. 787-88.)

Plaintiff returned to St. Joseph &lth Center on January 20, 2011, with
continued complaints of mraine headaches. Plafhalso reported feeling
depressed. Plaintiff's family reportedrecent onset of strange behavior, with
plaintiff being observed grasping imaginary objects out of the air. It was
guestioned whether plaintiff was taking Imeedications properly. It was noted
that medication did not resolve plaintgfprevious headache pain. Physical
examination was unremarkable. Ptdfrwas diagnosed with urinary tract
infection, headache, depressive disordad diabetes. Plaintiff was administered
an injection of Reglan and Toradol, and ptdf was discharged that same date.
(Tr. 791-810.)

Plaintiff was admitted to the emerggmoom at St. Mary’s on February 28,
2011, with complaints of abdominal paiRlaintiff expressed concern that her
colostomy was coming out or that intestinztter was protrudg through the bag.
Tenderness was noted about the abdom#r@rwise, physical examination was
normal. Examination of the colostoraite showed no signs of discharge,
erythema, or tendernesblo mass was appreciated thgh the colostomy bag, and
inspection of the bag showed it to be fuimeing properly. Plaintiff was noted to

have recurrent urinary tract infectionBlaintiff's depression was noted to be
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stable. Plaintiff was discharged with instruction to follow up with Dr. Xynos. (Tr.
829-40.)
IV. Evidence Submitted to andConsidered by Appeals Councfl
Plaintiff was admitted to Levering Regional Healthcare Center (Levering) on
June 30, 2011, upon being releasedfaseven-day admission at Hannibal
Regional Hospital. Plaintiff's admittindiagnosis was depressive disorder, not
elsewhere classified. Plaintiff wasdharged on October 20, 2011, with a note
that plaintiff’'s return wasot anticipated. (Tr. 262.)
V. The ALJ's Decision
The ALJ found that plaintiff met thiasured status requirements of the
Social Security Act through December 31, 2013. The ALJ found that plaintiff had
not engaged in substantial gainful actistgice the alleged disability onset date of
June 1, 2009. The ALJ found plaintiftestory of cervicatancer and diabetes
mellitus to be severe impanents. The ALJ specifically found plaintiff's seizure
disorder and adjustment disorder tmbe severe impairments. The ALJ
determined that plaintiff did not haa® impairment or combination of

impairments that met or medically equatkd severity of an impairment listed in

¢ In making its determination to deny revi®ivthe ALJ’s decigin, the Appeals Council
considered additional evidence which was not before the ALJ. The Court must consider this
additional evidence in determining whethes ti_J's decision was supported by substantial
evidence.Frankl v. Shalala47 F.3d 935, 939 (8th Cir. 199%ichmond v. ShalaJ&23 F.3d

1441, 1444 (8th Cir. 1994).
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20 C.F.R. Part 404, Subp#&t Appendix 1. The ALJound that plaintiff had the
RFC to perform light work except thslhe must avoid concentrated exposure to
extreme heat, cold, fumes, dust, odors, gages and must work in an environment
free of hazards. The ALJ determined thlaintiff could perform her past relevant
work as a collectorThe ALJ thus found plaintiff rtdo be under a disability from
June 1, 2009, through the dateloé decision. (Tr. 10-16.)
VI. Discussion

To be eligible for DIB under the Soci@kecurity Act, plaintiff must prove
that she is disablecPearsall v. Massanay274 F.3d 1211, 1217 (8th Cir. 2001);
Baker v. Secretary ¢lealth & Human Servs955 F.2d 552, 555 (8th Cir. 1992).
The Social Security Act defines disabilag the "inability to engage in any
substantial gainful activity by reason of any medically determinable physical or
mental impairment which cdrme expected to result in death or which has lasted or
can be expected to last for a continupasod of not less than 12 months.” 42
U.S.C. § 423(d)(1)(A). An individual M/be declared disakd "only if [her]
physical or mental impairment or impairmguire of such severity that [she] is not
only unable to do [her] previous work bzgnnot, considering [heage, education,
and work experience, engage in any othed of substantial gainful work which
exists in the national economy42 U.S.C. § 423(d)(2)(A).

To determine whether a claimantisabled, the Commissioner engages in a
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five-step evaluation procesSee?20 C.F.R. § 404.152@owen v. Yuckerd82

U.S. 137, 140-42 (1987). The Commissiobegins by deciding whether the
claimant is engaged in substantial galrfctivity. If the claimant is working,
disability benefits are denied. Ne#te Commissioner decides whether the
claimant has a “severe” impairment ondaination of impairments, meaning that
which significantly limits her ability to dbasic work activities.If the claimant's
impairment(s) is not severe, then shaas disabled. Té&a Commissioner then
determines whether claimant's impaént(s) meets or equals one of the
impairments listed in 20 C.F.R., Subpartdppendix 1. If so, the claimant is
conclusively disabled. At the fourth step, the Commissioner establishes whether
the claimant can perform her past relewaatk. If the claimant is determined able
to perform such past work, shenigt disabled. Finally, the Commissioner
evaluates various factors to determivieether the claimant is capable of
performing any other work in the economiy.not, the claimant is declared
disabled and becomes entitled to disability benefits.

The decision of the Commissioner mhustaffirmed if it is supported by
substantial evidence on the recasla whole. 42 U.S.C. § 405(&ichardson v.
Perales 402 U.S. 389, 401 (1971Fstes v. Barnhay275 F.3d 722, 724 (8th Cir.
2002). Substantial evidence is lesartla preponderance but enough that a

reasonable person would find it adeigu@ support the conclusiodohnson v.
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Apfel 240 F.3d 1145, 1147 (8th Cir. 200Ihis “substantial evidence test,”

however, is “more than a meesearch of the recofdr evidence supporting the

Commissioner’s findings."Coleman v. Astryet98 F.3d 767, 770 (8th Cir. 2007)

(internal quotation marks and citatiomitted). “Substantial evidence on the

record as a whole . . . requir@$nore scrutinizing analysislt. (internal quotation

marks and citations omitted).

To determine whether the Commissioner's decision is supported by

substantial evidence on the record aghale, the Court must review the entire

administrative record and consider:

1.

2.

The credibility findings made by the ALJ.
The plaintiff's vocational factors.
The medical evidence frometiting and consulting physicians.

The plaintiff's subjective complaints relating to exertional and
non-exertional activitieand impairments.

Any corroboration by third parties of the plaintiff's
impairments.

The testimony of vocationakpgerts when required which is
based upon a proper hypothetical sjten which sets forth the
claimant's impairment.

Stewart v. Secretary éfealth & Human Servs957 F.2d 581, 585-86 (8th Cir.
1992) (quotingCruse v. Bower867 F.2d 1183, 1184-85 (8th Cir. 1989)).

The Court must also consider anydance which fairly detracts from the
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Commissioner’s decisionColeman 498 F.3d at 770/ arburton v. Apfel188
F.3d 1047, 1050 (8th Cir. 1999). Howeyveven though two inconsistent
conclusions may be drawn from the evidence, the Commissioner's findings may
still be supported by substantial eetite on the record as a whokearsall 274
F.3d at 1217diting Young v. ApfeR21 F.3d 1065, 1068 (8@ir. 2000)). “[l]f
there is substantial evidence on the rdas a whole, we must affirm the
administrative decision, evehthe record could also have supported an opposite
decision.” Weikert v. Sullivan977 F.2d 1249, 1252 (8th Cir. 1992) (internal
guotation marks and citation omittedge also Jones exlrdlorris v. Barnhart
315 F.3d 974, 977 (8th Cir. 2003).

For the following reasons, the Conssioner’s decision is not supported by
substantial evidence on the record ashale, and the decision must be reversed
and the matter remanded to the Cassioner for further proceedings.

A. Severdmpairments

At Step 2 of the sequential analysise ALJ specifically found plaintiff's
impairments of seizure disorder and adjustheksorder not to be severe. Because
this determination was basen an incomplete reviewf the record, it cannot be
said that the decision is supported by satigal evidence on the record as whole.

In finding plaintiff's seizure disore not to be severe, the ALJ stated:

There is little medicatvidence of a significdrseizure disorder. A
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hospital record dated October,2010 shows she presented with

seizure activity. It was found thea@inant was not taking her seizure

medication Depakote. The alaant was restarted on seizure

medication and no further report of seizure activity is noted in the

record. This indicates the claimanseizure disorder is effectively

controlled.
(Tr. 12.) (Internal citation to record atted.) This limited recitation fails to
acknowledge evidence of seizure activatcurring in January and October 2009,
as well as in February 2010. In addititmthe extent the ALJ determines that
medication effectively controls the diserd he fails to acknowledge plaintiff's
reported inability to afford such medicatioBeeBenson v. Heckle780 F.2d 16,
18 (8th Cir. 1985) (although evidence stleamlhmedication provied relief, other
evidence showed that claimamutd not afford the medicationgi{ing Tome v.
Schweiker724 F.2d 711, 714 (8th Cir. 1984) (an ALJ must consider lack of
finances in determining whether anpairment is remedial)). Economic
justification for limited or lack of treatent can be relevant to a disability
determination.Murphy v. Sullivan953 F.2d 383, 386 (8th Cir. 1992).

In support of his determination thatintiff's mental impairment was not
severe, the ALJ stated that hospigdards from October 21, 2010, note that
plaintiff had no previous psychiatric hisyorThe ALJ also found that plaintiff had
never been psychiatrically hospitalize@d.r. 13.) Ironicallythe October 21, 2010,

record referenced by the Alis)plaintiff's admission reaal to the psychiatric unit
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at St. Mary’s. The ALJ’s factualrfding that plaintiff had never been
psychiatrically hospitalized is directhgfuted by this cited record. The ALJ’s
additional factual finding that the Octold&t record noted that plaintiff had “no
previous psychiatric history” (Tr. 13) ikewise erroneous. Wle the record cited
by the ALJ states that plaintiff had neveen treated by a psychiatrist, it also
states: “She apparently was trebby her primary care physician for the
symptoms of depression.’'SéeTr. 574.) Indeed, a review of the entirety of the
medical record shows plaintiff to haleeen diagnosed wittmajor depressive
disorder since, at least, September 20@iBta have been prescribed psychotropic
medications since that time, includingpPac and Cymbalta. As such, although
not treated by a psychiatrist, the record shglaintiff to indeed have a psychiatric
history and to have been continuously teeldor a psychiatric impairment.
Such discrepancies between the ALJ’s factual findings and the medical evidence
undermine the ALJ's ultimate conclusiomtithe effects of plaintiff's mental
condition render the impairment not seve@. Baumgarten v. Chater,5 F.3d
366, 368-69 (8th Cir. 1996).

Given the ALJ’s inaccurate and incolefe recitation of plaintiff's medical
history at Step 2 of the sequential asaéd, in cannot be said that the ALJ’s
determination as to plaintiff's seveirapairments was lsg&d on substantial

evidence on the record as a whole.e Timtter must therefore be remanded for
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proper consideration of the entiretytbe medical record in this cause.

B. Credibility Determination

Before determining a claimant’s RFe ALJ must first evaluate the
claimant’s credibility. Wagner v. Astrue499 F.3d 842, 851 (8th Cir. 2007Tgllez
v. Barnhart 403 F.3d 953, 957 (8th Cir. 2005). da doing, the ALJ must consider
all evidence relating to the complaints;luding the claimant’s prior work record
and third party observations as to tha&mant's daily activities; the duration,
frequency and intensity of the sympts; any precipitating and aggravating
factors; the dosage, effectiveness aini@ effects of medication; and any
functional restrictionsPolaski v. Heckler739 F.2d 1320, 1322 (8th Cir. 1984)
(subsequent history omitted). When réjeg a claimant's subjective complaints,
the ALJ must make an express credibitiBtermination detailing his reasons for
discrediting the testimonyRenstrom v. Astryé&80 F.3d 1057, 1066 (8th Cir.
2012);Cline v. Sullivan939 F.2d 560, 565 (8th Cir. 1991). “Itis not enough that
inconsistencies may be saalexist, the ALJ must sé&irth the inconsistencies in
the evidence presented and discuss the factors set fétthaskiwhen making
credibility determinations.’Cline, 939 F.2d at 565ee also Renstror6380 F.3d at
1066;Beckley v. Apfell52 F.3d 1056, 1059-60 (8Bir. 1998). “[A]ln ALJ may
not discount a claimant’s subjective complaints solely because the objective

medical evidence does not fully support therRénstrom680 F.3d at 1066
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(internal quotation marks amitation omitted) (alteration iRenstrom

Here, the ALJ stated only that plaifigfstatements concerning the intensity,
persistence, and limiting effects of hengtoms were not credible to the extent
they were inconsistent with the ALRFC assessment. (Tr. 15.) The ALJ’s
credibility determination is entirely devbof any mention or discussion of the
Polaskifactors. Instead, the ALJ appears to rely solely on what he perceives to be
a lack of objective medicavidence supporting plaintiff's complaints.
Accordingly, this matter must be remandedda appropriate analysis of plaintiff's
credibility in the manner required laynd for the reasons discussedPolaski. See
Butler v. Secretary of Health & Human Sen8s0 F.2d 425, 428-29 (8th Cir.
1988). This is especially necessary hggwen the ALJ'’s failure to consider all the
evidence of record in determining the severity of plaintiff's impairments. Where
an ALJ fails to consider the full recqrd basic flaw exists in his credibility
findings. See Johnson v. Secretary of Health & Human Se8v&.F.2d 810, 814
(8th Cir. 1989).

C. RFCDetermination

When determining a claimant’s RF&) ALJ must consider all relevant
evidence, including medical records, titeservations of treating physicians and
others, and the claimant's description of her limitatidgeff v. Barnhart421 F.3d

785, 793 (8th Cir. 2005). Where, as hereAad fails to consider the entirety of
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the record in determining the severityao€laimant’s impairments and fails to
properly evaluate a claimant’s subjeeticomplaints, the resulting RFC assessment
Is called into question becaus$e&oes not include all of éhclaimant’s limitations.
SeeHolmstrom v. Massangrl70 F.3d 715, 722 (8th Cir. 2001). This is especially
true here where the ALJ faill to properly consider eadce of plaintiff's mental
impairment. SeePate-Fires v. Astrues64 F.3d 935, 944-45 (8th Cir. 2009)
(ALJ’s failure to evaluate evidence wiental impairment resulted in RFC not
supported by substantial evidenas)Delrosa v. Sullivan922 F.2d 480, 485-86
(8th Cir. 1991) (failure to properly congidmental impairmennay have resulted
in credibility analysis that failed to exame possibility that impairment aggravated
claimant’s sense of pain).
VII. Conclusion

A review of the record shows thaetiALJ failed to consider and properly
evaluate all of the relevant evidencamnaking his determination that plaintiff was
not under a disability at any time througle thate of the decisin. As such, the
Commissioner's decision is not suppoigdsubstantial evidence on the record as
a whole and the matter mus¢ remanded for furthepasideration. Upon remand,
the Commissioner shall permit the pastte supplement the record with any
additional evidence and information timaay assist in the determination of

plaintiff's claim and order consultative examations if necessary to fully develop
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the record. Although the undersignecware that upon remand, the ALJ’'s
decision as to non-disability may notacige after properly considering all
evidence of record and undergoing the required anagessPfitzer v. Apfel69
F.3d 566, 569 (8th Cir. 1999), the deteratian is nevertheless one that the
Commissioner must make the first instance.

Accordingly,

IT IS HEREBY ORDERED that the decision of the Commissioner is
REVERSED, and this cause iIREMANDED to the Commissioner for further
proceedings.

A separate Judgment in accordance with this Memorandum and Order is
entered this same date.

Dated this 30th day of January, 2014.
/s/NannetteA. Baker

NANNETTEA. BAKER
UNITED STATESMAGISTRATE JUDGE
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