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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF MISSOURI
NORTHERN DIVISION

SHERYLL. CONGER, )
Plaintiff, ))
V. )) Case No. 2:12-CV-87-NAB
CAROLYN W. COLVIN, ))
Acting Commissioner of Social Security, )
Defendant. ))

MEMORANDUM AND ORDER

This matter is before the Court on Plditgi Application for Brief in Support of Relief
under the Equal Access to Justice Act Pumsua Sentence Four Remand under the Equal
Access to Justice Act, 28 U.S.€.2412 (“EAJA”). [Doc. 28.] Plaintiff sought an award of
attorney’s fees inthe amount of $2,988.00 for 16.60 howf work at $180.00 per hour.
Defendant Carolyn Colvin, Acting Commissioner ot Security, represents to the Court that
the parties have agreed tiboaney’s fees in th amount of $2,880.00. [Doc. 29.] Based on the
following, the Court will grant Plaintifattorney’s fees in the amount of $1,975.00.

l. Factual and Procedural Background

Plaintiff Sheryl L. Conger filed this action, want to 42 U.S.C8 405(g) for judicial
review of the final decision of Defendant denying Plaintiff's application for disability insurance
benefits under Title Il of the Social SeiturAct. On January 30, 2014, the Court issued a
Memorandum and Order and Judgment and Ordé€&temhand in favor of Plaintiff pursuant to

sentence four of 42 U.S.C. § 405(dgpocs. 26, 27.] Plaintiff fild an Application for Attorney’s
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Fees under the EAJA on February 24, 20140c[[28.] The Commissioner filed a response on
March 10, 2014. [Doc. 29.]
. Standard of Review

“A court shall award to a prevailing party.fees and other expenses . . . incurred by that
party in any civil action (other than cases songdn tort), including psceedings for judicial
review of agency action, broughy or against the United Statesany court haing jurisdiction
of that action, unless the court finds that pesition of the United States was substantially
justified or that special circumstances makeaward unjust.” 28 U.S.C. § 2412(d)(1)(A).

A party seeking an award of fees and otgpenses must (1) submit to the court an
application for fees and othexkmenses which shows that thertgais a prevailing party and
eligible to receive an award; (2) provide the amount sought, including an itemized statement
from any attorney or expert witness representingppearing on behalf of the party stating the
actual time expended and the rate at which &wkother expenses were computed; (3) allege
that the position of the United&és was not substantially jusid, and (4) make the application
within thirty days of final judgment of the ta@n. 28 U.S.C. § 2412(d)(1)(B). The determination
of whether the position of the United States wasstantially justified shall be determined on the
basis of the record made in the action for which the fees are soldjht‘In sentence four
remand cases, the filing period begins aftex fimal judgment (“affirming, modifying, or
reversing”) is entered by theoGrt and the appeal period hasrso that the judgment is no
longer appealable.” Melkonyan v. Sullivan501 U.S. 89, 102 (1991jciting 28 U.S.C.

§ 2412(d)(2)(G) (“Final judgmentheans a judgment that is firend not appealable.”)).
“It is well-settled that in order to bepaievailing party for EAJAurposes, plaintiff must

have received some, but not nesarily all, of the benefits originally sought in his action.”



Stanfield v. Apfel985 F.Supp. 927, 929 (E.D. Mo. 199¢itihg Swedberg v. Bowe804 F.2d
432, 434 (8th Cir.1986)). Obtaining a sentence jodgment reversing the Secretary’s denial of
benefits is sufficient to coaf prevailing party statusShalala v. Schaefeb09 U.S. 292, 302
(1993).

IIl.  Discussion

In this action, the Court finds that Plaintifis demonstrated that award of attorney’s
fees under the EAJA is appropriate in this mattBnst, Plaintiff is aprevailing party in this
action, because she has obtained a reversakaCémmissioner’s denial of her application for
benefits. [Doc. 27.]

Second, Plaintiff's application for attorneyfses is reasonable, but will be reduced.
Plaintiff initially requested fees in themount of $2,988.00 at a rate of $180.00 per hour for
16.60 hours of work. [Doc. 28.] Aepresented by Defendant, thetjgs agreed to an award of
$2,880.00 [Doc. 29.] The applicatiamcludes an itemized statemdmm her attorney stating
the actual time expended and the rate at wttiehattorney’s fees were computed. The EAJA
sets a statutory limit on the amount of feesmaled to counsel at $125.00 per hour, “unless the
court determines that an incream the cost of living or a sgial factor, such as the limited
availability of qualified attorneys for the proceegl involved, justifies a higher fee.” 28 U.S.C.
§ 2412(d)(2)(A)(ii). “In determining a reasonabhttorney's fee, the court will in each case
consider the following factorstime and labor required; the difilty of questions involved; the
skill required to handle the problems presentedattwney’s experience, ability, and reputation;
the benefits resulting to thei@ht from the services; the custary fee for similar services; the

contingency or certainty of compensationg tresults obtained; and the amount involved.”



Richardson-Ward v. Astry2009 WL1616701, No. 4.07-CV-1171 J@#H*1 (E.D. Mo. June 9,
2009).

In the motion requesting attorney’s fees, Plaintiff seeks an increase in the attorney’s fee
based on an increase in the cost of living since the EAJA’s enactment of the hourly rate of
$125.00 per hour. “Although the district courtynapon proper proof, srease the [$125.00]
per hour rate to reflect the increase in the cost of living, this increase is not autouiafivuilty
v. Sullivan 886 F.2d 1074 {8Cir. 1989) (internal citations dtted). In this instance, Conger
has failed to submit any proof supporting the retder a higher fee.The Eighth Circuit has
held that “the Consumer Pricedex constitutes proper proof oktincreased cost of living since
the EAJA’s enactment.”"Johnson v. Sullivar919 F.2d 503, 504 t(BCir. 1990). Motions for
attorney’s fees normally include summaries @& tonsumer price index from the Department of
Labor as exhibits to ghmotion or a citation dmk to the information.However, Conger did not
submit any supporting documentation, nor antatmns to the CPI that would support the
assertion that the CPI has increased 52.&6e 1996. Therefore, the Court will deny
Plaintiff's request for an increasd the hourly rate from $125.00See McNulty886 F.2d at
1074 (district court did not abesdiscretion in refusing to rka upward adjustment where
plaintiff's counsel failed to subitproof supporting request for a higtfee to the district court).

Further, the Court has camdlf reviewed Plaintiff's tine records and the Court will
reduce the compensable time by 0.8 Boukttorney’s fees cannot laavarded for clerical tasks
such as scanning and electically filing pleadings. See Granville House, Inc. v. Dep'’t of
Health, Educ. and Welfaye813 F.3d 881, 884 {8Cir. 1987) (attorney cannot receive
compensation under EAJA for tasks that armiadstrative and can be completed by support

staff). The Court will not all compensation of 0.6 hours for rewiing the 4-5 line orders of



the court setting and re-setting the oral argumetdsda this case. Therefore, the Court will
award Plaintiff $1,975.00 in attornsyfees at the rate ¢§125.00 per hour for 15.8 hours of
work.

Plaintiff has submitted an affidavit assiggiany award she may receive under the EAJA
to her counsel of record. THEAJA requires that the attorneyfse award be awarded to the
prevailing party, in this case the Plaffatnot the Plaintiff's attorney. Astrue v. Ratcliff 130
S.Ct. 2521,2525 (2010) (the term “prevailing party”ae ttatutes is a “term aft” that refers to
the prevailing litigant) (citingd2 U.S.C. § 2412(d)(1)(A)). Awasdof attorney fees to the
prevailing party under the EAJA&afsubject to [glJovernment offse&t satisfy a pre-existing debt
that the litigant owethe United States.Ratcliff, 130 S. Ct. at 2524. Amgward for attorney’s
fees must be subject to any government offsetnef/the Plaintiff hasssigned her right to the
award to her attorney. Thereéprthe Court will direct the Qomissioner to make Plaintiff's
attorney’s fee award payable to her attorney of record as directed below, subject to any pre-
existing debt Plaintiff owes to the United States.

V.  Conclusion

Based on the foregoing, the Court will awardiftiff attorney’s fees in the amount of
$1,975.00.

Accordingly,

IT ISHEREBY ORDERED that Plaintiff’'s Applicationfor Attorney’s Fees under the

Equal Access to Justice ACtBRANTED. [Doc. 28.]



IT IS FURTHER ORDERED that Defendant Commissionef Social Security shall
remit to Dempsey, Dempsey, and Moellring, at&y’s fees in the amount of $1,975.00, subject
to any pre-existing debt that thealitiff owes to the United States.

Dated this 8th day of April, 2014.

/s/ NannetteA. Baker
NANNETTEA. BAKER
UNITEDSTATESMAGISTRATE JUDGE




