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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
NORTHERN DIVISION

ANTHONY W. PENN, )
Plaintiff, g
V. g No. 2:13CV33ACL
CAROLYN W. COLVIN, Acting ;
Commissioner of Social Security, )
Defendant. ))

MEMORANDUM AND ORDER

This is an action under 42 U.S.C. 88 405(g) and 1383(c)(3) for judicial
review of the Commissioner’s findecision denying Anthony W. Penn’s
applications for disability insurance béite (DIB) under Title Il of the Social
Security Act, 42 U.S.C. 88 408&t seq. and for supplementsakecurity income
(SSI) under Title XVI of the Act, 42 U.S.C. 88 13&t seq.All matters are
pending before the undersigned United Stdagistrate Judge, with consent of
the parties, pursuant to 28 U.S.C. 8§ 636¢€pr the reasons set forth below, the
Commissioner’s decision is reversed.

|. Procedural History

Plaintiff Anthony W. Penn appleefor SSI in Marb and May 2011,

claiming that he became disabled on Jun2009. (Tr. 154-58, 164-70.) In his

application for DIB, filed in March 201 plaintiff claimed he became disabled on
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July 1, 2009. (Tr. 159-63.) Plaintsibsequently amendedstalleged onset date
to February 16, 2010. (Tr. 184.) Plaintiff claimed that he gisabled and limited
in his ability to work, because of batkury/arthritis, degemative disc disease,
chronic obstructive pulmonary diseaslepression, methicillin-resistant
staphylococcus aureus (MRSA) stapfeation, headacheshronic bronchitis,
memory loss, compression fracture at b8Iging discs, right sided sciatica,
hepatitis C, and abdominal pain. (Tr. 940n May 11, 2011, the Social Security
Administration denied plaintiff's claim®r benefits. (Tr. 81-84, 87-93.) Upon
plaintiff's request, a hearing was helddre an Administrative Law Judge (ALJ)
on April 4, 2012, at which plaintiff and a @ational expert testified. (Tr. 27-67.)
On May 8, 2012, the ALJ issued a decisitemying plaintiff's claims for benefits,
finding plaintiff able to perform his pastlewant work as a jator and assembler.
(Tr. 6-22.) On January 29, 2013, the &pfs Council denied plaintiff's request for
review of the ALJ's decision. (Tr. 1-4Tjhe ALJ's determination thus stands as
the final decision of the Commissier. 42 U.S.C. § 405(g).

In the instant action for judicial veew, plaintiff claims that the ALJ’s
decision is not supported by substantiatiexice on the record as a whole, arguing
that the ALJ erred by according littheeight to the opinion of his treating
physician, Dr. Cramp. Plaintiff requestsitihe matter be versed and remanded

to the Commissioner for an award of bise or for further proceedings.
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[I. Testimonial Evidence Before the ALJ

A. Plaintiff's Testimony

At the administrative hearing on April 4, 2012, plaintiff testified in response
to questions posed by the ALJ and counsel.

At the time of the hearing, plaintiff \gahirty-eight years of age. Plaintiff
completed the ninth grade and did not recéiigeGED. Plaintiff stands five feet,
ten inches tall and weiglZl0 pounds. (Tr. 35-36.) Plaintiff lives in a mobile
home with his girlfriend and his eighteen-year-old son. Plaintiff also has a
fourteen-year-old daughter who lives neavbth an aunt and uncle. (Tr. 33-34.)
Plaintiff received unemployment benefitsriearly 2009 to April 2010. (Tr. 37.)

Plaintiff’'s Work History Report shosvthat plaintiff worked as a shoe
builder from 1988 to 1989 and as a builder in a pallet factory from 1989 to 1990.
From 1995 to 1997, plaintiff worked adadborer at a tree farm. From 1998 to
2000, plaintiff worked intermittently as a oteanic at an automotive repair shop.
From 1999 to 2000, plaintiff worked as assambler at a factory. From January to
June 2006, plaintiff worked as a janitor at a nursing home. From 2006 to June
2009, plaintiff worked as a supervisordastom cabinet making. (Tr. 206.)

Plaintiff testified that he was “let gdfom this last job, because he was missing
work on account of his back conditiondathe treatment he was receiving for

hepatitis C. Plaintiff testified that his boss decided to let him go so he could
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receive unemployment compensation. RiHitestified that he never tried to
return to this work nor has he looked fwork since February 2010. (Tr. 36-38.)

Plaintiff testified that he is unable ¥oork, because of pain in his low back
that radiates to his legs. Plaintiff teed that he broke his back in 2002, but was
not bothered by it until 2007. (Tr. 38-3Rlaintiff testified that he took
medication in order to go to work, butemtually experienced too much pain, took
too much medication, and could no longark. Plaintiff testified that he no
longer lifts things or mows the yard, becao$éhe pain and that the pain worsens
with moving the wrong way, sleepingtine wrong position, and reaching down.
Plaintiff testified that, for two or three §es, he has experieritpain every day at
a level nine on a scale of one to ten. mi#itestified that the pain improves when
he lies down and lowers tdevel seven with medication(Tr. 39-41.) Epidural
steroid injections provide temporary relief. Plaintiff testified that his doctor told
him in 2010 that he was disabled and shawdtlengage in any lifting. (Tr. 42-43.)

Plaintiff testified that he also expences intermittent abdominal pain every
day, which is at a level six with pain dieation. Plaintiff testified that testing
showed him to have ulcers and athl hernia. (Tr. 38, 44-45.)

Plaintiff testified that he is depresdecause he can no longer do the things
he used to do. Plaintiff testified that has crying spells twice a month, as well as

difficulty with concentration. Plaintiff &ified that he sometimes wants to “give
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up,” but will not because of his children. (Tr. 57-58.)

Plaintiff testified that he talsemedication for ga, depression,
inflammation, muscle spasms, and li@nction; he also takes ibuprofen for
headaches. Plaintiff testified that heeriences constipationgrvousness, and an
inability to concentrate as side effectsnirbis medication but that he does not pay
attention to them. (Tr. 42-43, 56-57.)

Plaintiff testified that treatment ftnepatitis C affected his mind and his
memory, and he feels that he has not rec/&om it. Plaintiff testified that the
virus is no longer detected in blood tests, litontinues to experience pain in the
liver area. (Tr. 45-46.)

Plaintiff testified that he also has chronic bronchitis for which he takes
antibiotics and a heart condition for whichwere a holter monitor for diagnosis.
Plaintiff testified that his doctor suggestibat he take heart medication, but he
determined to wait until theoadition worsens. (Tr. 46-47.)

As to his exertional abilities, plaintitéstified that he can sit for thirty
minutes at one time and for a total oftogwo-and-a-half hours in an eight-hour
day. Plaintiff testified that he can sthfor forty-five minutes to an hour at one
time and for a total of up to two hours in@ght-hour day. Plaintiff testified that
he can walk up to three blke and comfortably lift fivgpounds. Plaintiff testified

that he sometimes drops things, becaus&oésional numbness in his hands. (Tr.
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52-53.)

As to his daily activities, plaintiff téified that he gets up in the morning at
9:00 a.m. and prepares somstant coffee. Plaintiff testéd that he then sits in a
soft chair for two to three hours. Plaffhtestified that it takes him that long to
wake up, because he hasmotivation or energy. Plaintiff cooks meals once or
twice a week and performs housework at his own pace, such as cleaning the
counter and washing dishes, taking breaks while doing so. Plaintiff does laundry
once a week without difficulty. Plaintiff testified that he can button and zip his
pants, but his balance problems make it difficult to put them on. Plaintiff also has
difficulty bathing due to problems with balee and bending over. (Tr. 47-48, 52.)
Plaintiff testified that he does ndi@ because of lack of money, but he
accompanies his girlfriend to the grocstgre. Plaintiff testified that he
sometimes sits in the car while his fyignd shops, because he has difficulty
walking around and pushing carts. (Tr. 49.xiRiff testified that he likes to fish,
but had not gone fishing this year becaofSkeg pain. Plaintiff watches movies
and football, but must change positidretween standing and sitting while doing
so. Plaintiff testified that his family livasearby and that he visits with them four
days a week. Plaintiff does not attend chuor belong to any social groups. (Tr.
50-51.)

Plaintiff testified to a history dflicit drug use and related behavior, but
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further testified that he underwent treatrhm January 2010 and last used such
substances in February 2010. (Tr. 56.)

B. Testimony of Vocational Expert

Jeffrey McGrosky, a vocational exp€YiE), testified at the hearing in
response to questions posed by the ALJ and counsel.

The VE classified plaintiff's past wik as an assembler as light-to-medium
and unskilled; as a janitor as light andkiled; as a tree farm laborer as medium-
to-heavy and unskilled; as a mechasscheavy and semi-skilled; and as a
supervisor at a cabinghop as medium-to-heavpaskilled. (Tr. 62-63.)

The ALJ asked the VE to assume adividual of plaintiff's age, education,
and work experience who was able tofpen a full range of work at the light
exertional level except that he wasilied to occasionally climbing ramps and
stairs; never climbing ladders, ropessoaffolding; frequently balancing; and
occasionally stooping, kneeling, crouatyj and crawling. The ALJ further
instructed that the person needed to @waincentrated exposure to vibration and
hazards, such as moving machinery and unprotected heights; and was limited to
understanding, remembering, and camyout simple instructions. The VE
testified that such a persoautd perform plaintiff's past relevant work as a janitor
and as an assembler. (Tr. 63.)

The ALJ then asked the i assume the samadividual but that he was
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limited to sedentary workra to only occasional balancing instead of frequent.
The VE testified that such a person @bnbt perform any of plaintiff's past
relevant work. The VE testified that@ua person could perform other work such
as table worker, of which 500 such jabgst in the State of Missouri and 20,000
nationally; surveillance system monitor,which 300 such jobs exist in the State
of Missouri and 10,000 nationajlgnd order clerk, of which 1,000 such jobs exist
in the State of Missouri and 50,000 nationally. (Tr. 63-64.)

The ALJ then asked the VE to assuthat the individual from the second
hypothetical needed a sit-stand optiochange positions every thirty minutes.
The VE testified that such a person cotdatinue to perform sedentary work as
previously testified, butvould be unable to perforamy full time work if he
continually needed to lie down for two heuturing the workday. (Tr. 64-65.)

In response to counsel’s question, Wietestified that an individual would
be terminated from employment if he repey missed at leasitree days of work
each month. (Tr. 65.)

lll. Medical Evid ence Before the ALJ

Plaintiff visited Dr. Glenn L. Gordon ajuly 11, 2008, who noted plaintiff's
history of gastro esophageal reflux diseggesterior wall ulcers, erosive gastritis,
reactive duodenitis, and hepatitis C viru<C) with stage | fibrosis. Dr. Gordon

also reviewed a psychiatric evaligam that was unremarkable with no
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recommended treatment noted. A plan wadrpptace for treatment of plaintiff's
HCV with Ribavirin and PEG Intron, whigblaintiff began on July 19. (Tr. 281,
318-20.)

Blood tests dated July 27, Augustdrfid 28, 2008, yielded positive results
for the presence of HCV. (Tr. 305, 30&n August 28, Dr. Gordon gave plaintiff
samples of Lexapro for mood swings, irbilety, and anxiety, which were noted to
be side effects of HCV treatment.was also noted that plaintiff’'s current
medications included Darvocet(Tr. 280-81, 317.)

Plaintiff visited Dr. Jeffrey Cramat Montgomery City Medical Clinic
(MCMC) on September 8, 200&jth complaints regarding a possible spider bite.
Plaintiff also complained of depression and increased back and abdominal pain.
Plaintiff requested an analgesic. Pldfntias prescribed medication for the spider

bite as well as Oxyl&for pain. Citaloprarhwas also prescribed. Plaintiff was

! Darvocet is a combination narcotic analgesic usaelieve mild to moderate pain. It is no
longer available in the United Statededline Plug(last revised Mar. 16, 2011)<http://www.
nim.nih.gov/medlineplus/druginfo/meds/a601008.htrRlkysicians’Desk Referenc&207-08
(44th ed. 1999).

2 Oxycodone is a narcotic analgesic markepeder the brand names Oxycontin and OxyIR.
Percocet is a brand name of a comtiamaproduct of Oxycodone and Acetaminophen.
Oxycodone, whether prescribed alameas a combination product,used to relievenoderate to
severe painMedline Plug(last revised Sept. 15, 2013)ghttwww.nIlm.nih.gov/medlineplus/
druginfo/meds/a682132.html>.

3 Citalopram is used to treat depressitedline Plus(last revised May 15, 2012)<http://www.
nim.nih.gov/medlineplus/druginfo/meds/a699001.html>.
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instructed to discontinue Lexapro. (Tr. 522.)

On October 16, 2008, plaintiff retwed to Dr. Cramp and complained of
increased low back pain. Plaintiff repattaking two or three Percocet at work
and that he is tolerating the pain. Rtdf requested that he be permitted to
continue with Percocet until the compbs of his HCV treatment. Plaintiff
appeared to be in pain and moved alsbovly. Tenderness to palpation was
noted about the lumbosacral region, dmdted range of motion was noted about
the lumbosacral spine in all planes. Sjhaileg raising was mgative. No muscle
spasms were noted. Plaintiff was diagrtbwvith chronic lowback pain and HCV
under treatment. Plaintiff was prescrild@ercocet. An MRI othe lumbar spine
was discussed, however, plaintiff indicatbdt he wanted twvait. (Tr. 520.)

Plaintiff visited Dr. Gordon on November 24, 2008, who noted plaintiff's
current medications to be Darvocetxiem, Peg Intron Redipen, milk thistle,
Percocet, and an antidepressant presdrify Dr. Cramp. It was noted that
plaintiff failed to appear for a scheduled appointment on September 29, but
reported in the interim that his irritdiby had improved. Plaintiff currently
reported that his depression was stanle that he was having no problems.
Plaintiff reported having chest or abdomipain on the left side at a level five on
a scale of one to ten, but that such @ppeared to be related to diet. Dr. Gordon

noted plaintiff to be doing well overall amastructed him to return for follow up in
-10 -



three months. (Tr. 277-79.)

Plaintiff visited MCMC on December 2008, for a refill of Percocet and for
examination of a possible spider bite. Plaintiff was diagnosed with cellulitis, and it
was questioned whether MRSA was preséittibiotic ointment was prescribed.

It was noted that Dr. Cramp was treatingipliff's chronic pain condition. (Tr.
519.) Plaintiff's prescription for Percocets refilled on December 9. Plaintiff
was also restarted on Lgxa for depression with instruction to discontinue
Citalopram. (Tr. 518.)

Plaintiff returned to Dr. Cramp 8CMC on December 23, 2008, who noted
plaintiff to no longer be under treatmdat HCV. Plaintiff reported being
depressed and having insomnRlaintiff had been laidff from work. Dr. Cramp
prescribed Paxiland Percocet as well as mediioa for sleep. Dr. Cramp advised
plaintiff that he could resume treatméot HCV and instructed plaintiff to follow
up with Dr. Gordon. (Tr. 516.)

An ultrasound of the abdomen taken on January 30, 2009, showed no
abnormality of the liver. (Tr. 315.) An xyraf the chest taken that same date in
response to plaintiff's complaints ohest and abdominal pain, cough, and

shortness of breath showed mild hyp#ation and osteopenia, but no focal

* Paxil is used to treat depremsiand other mental illnesseldledline Plug(last revised Feb. 15,
2014)<http://www.nIlm.nih.gov/medlineplus/druginfo/meds/a698032.html|>.
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infiltrate. (Tr. 314.)

Plaintiff returned to Dr. Cramp on February 9, 2009, who noted that Dr.
Gordon wanted to resume plaintiff's HGkéatment and continue such treatment
for six to eight months once plaintiff was no longer taking Percocet. Plaintiff
requested that he be weahfrom the medication. DEramp noted plaintiff to
have an anxious affect. Plaintiff statdet he was okay ithh work. Dr. Cramp
diagnosed plaintiff with HCV, anxietynd depression. Plaintiff was prescribed
Zyprexa& and was instructed to increase hisatsof Lexapro. Percocet was also
prescribed, and plaintiff was given a waanschedule for the medication. (Tr.
515.)

A bone density test performed on Redmy 13, 2009, showed the possibility
of bone density to be spuriously hightive lumbar spine due the presence of
significant degenerative disease whichildaresult in bony sclerosis. (Tr. 312.)

Blood tests in January and Mar2B09 yielded no detection of the HCV
virus. (Tr. 324-25, 332.)

On March 2, 2009, Dr. Cramp noteaioltiff to be doing better overall and
continued to wean himself from Percoc®aintiff complained of increased low

back pain and anxiety. Examinatisinowed tenderness to palpation over the

® Zyprexa is used to treat the symptamfischizophrenia ankiipolar disorder.Medline Plus
(last revised Aug. 15, 2013)tth://www.nlm.nih.gov/medlineplus/druginfo/meds/
a601213.html>.
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lumbosacral region with decreased rangmofion of all planesNo spasms were
noted. Dr. Cramp diagnosed plaintifitvanxiety, HCV, and chronic low back
pain due to spondylosis. Hydroxyzfrend Meloxicarhwere prescribed. Plaintiff
was instructed to continue wean himself from Oxyzlone. (Tr. 514.) On March
9, Dr. Cramp noted plaintiff to be da very well with weaning himself from
Percocet, but that plaintiff coplained of extreme anxietyPlaintiff was instructed
to stop drinking Mountain Dew soda, and Diazepams prescribed. (Tr. 513.)
Plaintiff returned to Dr. Crampn March 17, 2009, and complained of
severe low back pain and lgaal knee pain. Dr. Cramp instructed plaintiff to take
three Percocet a day and suggested MiRtsx-rays, but plaintiff requested that
such testing not be scheduled yet.nderness to palpation was noted about the
lumbosacral spine and bilateral knees wi#ltreased range of motion. Plaintiff
was diagnosed with depression, kneerattjia, chronic lowback pain, HCV, and

edema. Plaintiff was instructeddgscontinue Zyprexa and Meloxicam.

® Hydroxyzine is used for anxiety andtteat symptoms of alcohol withdrawaVledline Plus
(last revised Sept. 1, 2010)<http://www.nInmigiov/medlineplus/druginfo/meds/a682866.html>.

" Meloxicam is a nonsteroidal gainflammatory drug (NSAID) usetb relieve pain, tenderness,
swelling, and stiffness caused by ostéwdtis and rheumatoid arthritidViedline Plug(last
reviewed Sept. 1, 2010)<http://www.nlm.nih.gov/medlineplus/druginfo/meds/a601242.html>.

8 Diazepam, which is also marketed under thadreame Valium, is used to relieve anxiety,
muscle spasms, and seizures and to control agitation caused by alcohol withtitediade
Plus (last reviewed Oct. 1, 2010)<http://mwwwm.nih.gov/medlineplus/druginfo/meds/
a682047.html>.
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Fluoxetin€ and Percocet were prescribedthvinstructions that plaintiff’'s
significant other administer andomitor the medications. (Tr. 512.)

On April 20, 2009, plaintiff requested that he be given a small amount of
Percocet to help with his back pain, dd Cramp instructed that plaintiff take
such medication only as prescribed. Drai@p noted plaintiff to be anxious and in
pain. Plaintiff continued to work. Hysical examination showed tenderness to
palpation about the thoracic and lumbaaaoegions with decreased range of
motion of all planes. An MRI was ordereBlaintiff was diagnosed with chronic
anxiety, chronic thoracic and low back paith bilateral radtulopathy, and HCV.
Klonopin'® and a stronger dosage of Percagete prescribed. (Tr. 511.)

An MRI of the lumbar spine datepril 28, 2009, showed mild chronic
compression fracture at L3; circumferentiadabulge at L3-4 with extension into
the right neural foramen and impingementlos right L3 nerve root in the neural
foramen; and mild facet degeneratcreanges from L3-4 through L5-S1. No
central canal stenosis or left L3 nere®t impingement was noted. Mild disc
bulging at L4-5 and L5-S1 was also noted without central canal stenosis or focal

nerve root impingement. (Tr. 479-80.) MRI of the thoracic spine showed mild

® Fluoxetine is marketed under the brand namedrand is used to treat depression and other
mental illnessesMedline Plug(last revised July 12014)<http://www.nlm.nih.gov/
medlineplus/druginfo/meds/a689006.html>.

19 Klonopin is used to control certain typessefzures and to relieve panic attacktedline Plus
(last revised July 1, 2010)tp://www.nIlm.nih.gov/medlineplus/druginfo/meds/a682279.html>.
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degenerative disc disease in the lowenepvithout focal disdulge, central canal
stenosis, or signal abnormality in the thac spinal cord. (Tr. 482.) Dr. Cramp
noted the MRIs to show multilevel “BNP” ¢tiie lumbar spine. A lumbar epidural
steroid injection was scheduled for Jun&gd alaintiff’'s prescriptions for Percocet
and Klonopin were refilled. (Tr. 510.)

On May 28, 2009, plaintiff reported to Dr. Cramp that work was going okay.
Plaintiff reported that he was moody aarikious and that his medication did not
work. Plaintiff was not in acute distressit was noted to be in pain and to walk
with an antalgic gait. Straight let radg was positive on the right at sixty degrees.
Dr. Cramp diagnosed plaintiff with BN& L4-5, L5-S1; facet arthropathy from
L3-4 through L5-S1; and chronic low backmpdue to degenerative disc disease of
the thoracic spine and chronic L3 compresdracture. Plaintiff was prescribed
Sertraliné* and Percocet. Dr. Cramp suggegtet plaintiff consider counseling,
but plaintiff stated that heranted to wait. (Tr. 509.)

Plaintiff visited MCMC on June 2009, and was noted to be tearful,
depressed, and unable wpe. Plaintiff reported having missed work at least one
day a week during the previous mon#laintiff reported being out of Percocet,

having taken 100 tablets in one week. Iswatermined that plaintiff was addicted

1 Sertraline, marketed under the brand name Zakfised to treat depression and other mental
illnesses.Medline Plug(last revised Apr. 13, 2012)<httfwww.nlm.nih.gov/medlineplus/
druginfo/meds/a697048.html>.
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to narcotics. Plaintiff was diagnosedthvdepression and anxiety with suicidal
ideation, narcotic addian, and chronic back paand was taken to Audrain
Medical Center for evaluation. (Tr. 508.)

Plaintiff was admitted to Audrain Medical Center on June 5, 2009, for
treatment of Percocet addiction, degsien, and suicidal ideations. Plaintiff
reported having taken Percocet for the gastr and recently taking five to fifteen
tablets a day. Plaintiff reported beingegeribed Percocet, but that he was also
buying the medication on the street. It wased that plaintiff was motivated to
receive treatment for depression and addiction and was currently taking Zoloft and
BuSpar? Mental status examination wasremarkable except plaintiff's mood
was noted to be slightly depressd®hysical examination was unremarkable.
Upon medication managemeand receipt of therapeutic services, plaintiff was
discharged on June 8 in stable conditiétaintiff's discharge diagnosis was
substance induced mood disorder watilysubstance dependence in early

remission. Plaintiff was prescribed SuboxdhBuSpar, Zoloft, and Trazodotfe

12 BuSpar is used to treat anxiety disordéviedline Plus(last revised Apr. 15, 2011)
<http://www.nlm.nih.gov/medlineplus/druginfo/meds/a688005.html>.

13 Suboxone is used to treat opioid dependencijding addiction to nantic painkillers.
Medline Plug(last revised Nov. 15, 2012)<http://www.nIim.nih.gov/medlineplus/druginfo/
meds/a605002.html>.

“ Trazodone is used to treat depressibtedline Plug(last revised Jan. 15, 2014)<http://www.
nim.nih.gov/medlineplus/druginfo/meds/a681038.html>.
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upon discharge. (T429-33, 450-52.)

Plaintiff visited Dr. Richard M. Wiaowitz on June 19, 2009, upon referral
from Dr. Cramp for radiating back pain. aitltiff reported his pain to currently be
at a level two. Dr. Wolkowitz noted &Rl to show “disc degeneration at 4-5, 5-
S1, and disc and facet degeat@on and bulging disc of 3-4 with some right neural
foraminal narrowing,” as well as a chroniadture of the L3 inferior endplate. No
stenosis was noted. X-rays of the thatapine showed mild disc protrusion at
T7-8 and a small disc protrusionT1-12, which Dr. Wolkowitz opined may
account for plaintiff's left-sided chesiall pain symptoms. It was noted that
plaintiff was weaned from Percocetdligh a detoxification program and was
currently taking Suboxone with good resul®aintiff's other medications were
noted to include Zoloft, BuSpar, and Toabne. Dr. Wolkowitz noted plaintiff to
be very motivated and actively and dally employed. Physical examination
showed plaintiff to freely move all emities. Pain and tenderness was noted
with extension and rotation of the lumlagsal spine. Otherwise, there was no
evidence of pain or tenderness over tleefgoints, and straight leg raising was
negative. An epidural steroid injemti was administered to the left L4-5, upon
which plaintiff reported his pain toe at a level one. (Tr. 403-06.)

On July 13, 2009, plaintiff reported to Dr. Cramp that he had run out of

Suboxone, but that Dr. Perez, a psychsitivould not refill his prescription.
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Noting plaintiff to have a follow up visit with Dr. Perez on July 22, Dr. Cramp
stated that he would not refill the prestiop. It was noted that plaintiff was not
taking any analgesics. Plaintiff felt anus and depresseddrequested help.
Plaintiff refused hospitalization. Dr. @np diagnosed plaintiff with depression
and anxiety, as well as increased baak pae to other issues. Plaintiff was
instructed to increase his dosage of BafSATr. 507.) On August 13, Dr. Cramp
noted an increase in muscle spasnthiéathoracic region. Trigger points were
also identified in the lumbosacral regioA.trigger point injection with Depo
Medrol was administered. Tramatfovas prescribed and Dr. Cramp requested
plaintiff to consider inpatient treatmen{Tr. 506.) On Sepimber 3, Dr. Cramp
prescribed Toraddf (Tr. 505.)

Plaintiff visited Dr. Cramp on Octobé&, 2009, and reported that his back
pain was unbearable. Plaintiff reportédt trigger point injections provided no
relief, and he requested tHa be given a time-releaanalgesic. Plaintiff was
advised that he would beamitored very closely with such medication. Plaintiff

also requested treatment for anxiety. fiffiappeared to be in pain, and guarding

!> Tramadol, also marketed under the brand nditram, is an extended release, narcotic
analgesic used to relieve moderttenoderately severe pain for persons who need medication to
relieve pain around-the-clochMedline Plug(last revised Oct. 15, 2013)<http://www.nlm.nih.
gov/medlineplus/druginfo/meds/a695011.html>.

18 Toradol is an NSAID used tolieve moderately severe paiMedline Pluglast revised Oct.
1, 2010)<http://www.nIm.nih.gov/medlinkys/druginfo/meds/a693001.html>.
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was noted about the paralumbar regi@ecreased range of motion was noted in
all planes. Plaintiff was diagnosed with chronic low back pain, anxiety, HCV, and
increased blood pressure probably due to.pRlaintiff was prescribed Oxycontin
10 mg and Hydroxyzine. (Tr. 504.)

Plaintiff visited Dr. Cramp on October 22, 2009, who noted that plaintiff
was compliant with and talating Oxycontin, but continued to be in significant
pain. Plaintiff continued to be withoatjob and insurare and was concerned
about medical costs. Plaintiff was obsst to be in pain and ambulated in
apparent distress. Tenderness to pgaidpavas noted along the lumbosacral spine
with decreased range of motion in all plabesause of painMuscle spasms were
also noted. Straight leg raising was negative. Plaintiff was diagnosed with chronic
low back pain and undetectable H@Wus. Plaintiff was prescribed
Chlorzoxazon¥ for muscle spasms. Plaiffs dosage of Oxycontin was
increased to 20 mg. (Tr. 503.)

Plaintiff visited Associated Medal Arts on November 10, 2009, and
requested that something be done for laisklnther than taking medication all of
the time. Plaintiff reported the pain to imehis low back, radiating down his right

leg to the knee and that it was worseniRlaintiff reported the pain to be at a

7 Chlorzoxazone is used to relieve pain atifthess caused by muscle strains and sprains.
Medline Plug(last revised July 2010)<http://www.nIlm.nih.gowmedlineplus/druginfo/
meds/a682577.html>.
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level eight or nine without medication@at a level fouwith medication.
Plaintiff reported the pain to be exacerbated with walking and lifting. Physical
examination showed range of motion todeereased with flexion and extension.
Mild tenderness was noted about the lmaek, but examination of the back was
otherwise within normal limits. Dr. Miael T. Rothermich diagnosed plaintiff
with chronic low back pain with walking stica. Plaintiff declined an orthopedic
consultation because of laokmoney, and it was notedat he could not afford
Oxycontin. Elavit® and Percocet 15/325 mg were prescribed. (Tr. 528.)

Plaintiff returned to Dr. Rothermiabn January 28, 2010. Examination was
unchanged from the previous visit. It wasgted that plaintiff was participating in
drug rehabilitation. Plaintiff was prescrib&@damadol and Elavil. (Tr. 569.) On
March 12, Dr. Rothermich noted plaintii have recentlgompleted rehab and
that he was currently taking Trazodaared Tramadol for his conditions. Dr.
Rothermich instructed plaintiff to disntinue Trazodone. Elavil, Tramadol, and
Chlorzaxazone were prescribed. (Tr. 568.)

Plaintiff visited Dr. Rothermich on April 6, 2010, and reported that
medication did not help his anxiety. Plafhteported his back pain to be at a level

seven without medication, bat a level three or four with medication. Plaintiff

18 Elavil is used to treatymptoms of depressiomMedline Plug(last revised Aug. 1, 2010)
<http://www.nlm.nih.gov/medlineplus/druginfo/meds/a682388.html>.
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reported the pain to be worse in the mogniBuSpar was prescribed and plaintiff
was instructed to continue with Tramadol. (Tr. 567.)

On May 18, 2010, plaintiff continued to complain of left-sided pain,
reporting it to be worsening and at a levime. It was noted that BuSpar was
plaintiff's only current medication. DRothermich prescribed Toradol and
instructed plaintiff to take over-the-coentAleve. (Tr. 566.) On May 27, Dr.
Rothermich referred plaintiff to Dr. Swag for consultation regarding plaintiff's
left-sided pain, noted to now be radmgfito the paralumbar area. (Tr. 565.)

Plaintiff visited Dr. Donald C. Swag on June 8, 2010, for evaluation of
left-sided pain that had radiated from tight. Plaintiff reported having the pain
for about five weeks and that it was slgwnproving. Dr. Swayze noted that
plaintiff took ibuprofen for the pain and no other medications. Examination was
mostly unremarkable with slight tendernésshe left side of the abdomen without
guarding, rebounding, or rigidity. Dr. Swag/opined that the pain was consistent
with musculoskeletal problems arestommended a musdadlelaxant, which
plaintiff declined because of his hisgarf drug abuse. Dr. Swayze recommended
that plaintiff continue with anti-inflammatory medication. (Tr. 570.)

Plaintiff was admitted to the emerggyy room at Hermann Area District
Hospital on June 14, 2010, with complaiotdeft rib pain. Tenderness was noted

about the left ribs. Examination of the back yielded normal results. Plaintiff had
-21 -



normal range of motion of the extremities. Plaintiff was given Toradol and was
discharged that same damemproved and stable condition. Upon discharge,
plaintiff was diagnosed with fractured left rib and was instructed to take Tylenol or
ibuprofen. (Tr. 536-49.)

Plaintiff visited Dr. Rothermich on $&ember 14, 2010, with complaints of
increased left-sided pain with coughinBlaintiff was diagnosed with pneumonia
and medication was prescribed. Prozas also prescribed for plaintiff's
continued complaints afepression. (Tr. 564.)

Plaintiff was admitted to the emergy room at Hermann Area District
Hospital on September 16, 2010, with commkaof chest pain. Plaintiff was
given Demerdf and was discharged that sadate in an improved and stable
condition. Upon discharge, plaintiff was diagnosed with costochondritis and was
prescribed Darvocet. (Tr. 550-56.) teathat same date, Dr. Rothermich
instructed plaintiff to take NSAIDsha Darvocet as prescribed. (Tr. 563.)

Plaintiff visited Dr. Cramp at thdannibal Clinic onrSeptember 30, 2010,
and reported being very depsed, because he had beehof work for two years
with the poor economy. Plaintiff wapathetic, anhedonic, and had worsening

insomnia. Plaintiff reported that hergally felt bad and weaconcerned about a

19 Demerol is a narcotic analgesic usedelieve moderate to severe paMedline Plug(last
revised Oct. 1, 2010)<http://www.nlm.nih.gowdlineplus/druginfo/meds/a682117.html>.
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possible recurrence of HCV. Plaintiffsal reported having geralized abdominal
pain. Dr. Cramp noted plaintiff to pestly be taking no medication. Diffuse
tenderness was noted about the abdowigmpalpation. Mental status
examination showed plaintiff's affect be flat. Dr. Cramp diagnosed plaintiff
with depression, HCV, and abdominal paidr. Cramp suggested that plaintiff
consider counseling or pdyatherapy, but plaintiff statl he wanted to wait.
Plaintiff was prescribed Citalopram amdamadol. Plaintiff was instructed to
return for follow up in two weeks. (Tr. 584-86.)

On November 11, 2010, plaintiff requegtfrom Dr. Rothernah that he be
permitted to take his pamedication again, becauseintreased back pain.
Plaintiff reported the pain to be at a les or seven. Plaintiff was diagnosed
with chronic low back pain and anwte exacerbation of chronic bronchitis.
Meloxicam and Decadron, a corticastiel, were prescribed. (Tr. 562.)

Plaintiff returned to Dr. Cramp ondvember 23, 2010, and reported that his
back pain was at a levelntafter recently lifting a heavy object. Plaintiff reported
the pain did not radiate and he had no musgésms. Plaintiff also complained of
anxiety, but reported that taking Xafagparingly provided good relief. Plaintiff

made no other complaints. Tendernegsaipation was noted about the lumbar

20 Xanax is used to treat anyjadisorders and panic disordevledline Plug(last revised Nov. 1,
2010)<http://www.nIlm.nih.gov/medlineplus/druginfo/meds/a684001.html>.
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spine with decreased range of motion inpéines of motion. Straight leg raising
was negative. Dr. Cramp diagnosed pl#fimtith acute bronchitis, acute lumbar
strain, and anxiety. Plaintiff was pread Xanax and Percet 5/325 mg and was
instructed to take over-the-counter ibugmof Plaintiff was also instructed to
“avoid aggravators.” (Tr. 587-89.)

On February 22, 2011, plaintiff vied Dr. Rothermich for treatment of a
boil on his right arm. It was noted that plaintiff was taking no medications. No
other complaints were noted. (Tr. 56RMaintiff followed up with Dr. Rothermich
on February 25, at which time Zoloft wagcribed for depression. (Tr. 560.)

Plaintiff returned to Dr. Rothermiabn March 11, 2011, #h complaints of
continued low back pain with bilateral sciatica radiating to the left heel. Plaintiff
reported the pain to be atlevel seven on modhays with the pain worsening with
bending over, walking, and prolonged stangdi It was noted that plaintiff had
taken Percocet for the pain and viaying Percocet from the street. Dr.
Rothermich noted plaintiff's past addiction and his “very high risk” for opioid
misuse. Dr. Rothermich noted plaffito have recovered with good compliance
with detox and addiction programs. Itsuwaoted that an NSAID would have to be
tried, and Meloxicam was prescribed.. Bothermich recommended that plaintiff
undergo additional MRIs and x-rays arahsider possible surgery when he gets

insurance. (Tr. 559.)
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On March 15, 2011, plaintiff visitedr. Cramp and complained that his
back pain was at a level ten. Plaintifpogted his pain to worsen with movement
of his lumbar spine. Plaintiff did not whintervention at the present time because
of cost but reported that he would havedicaid benefits soon. Plaintiff also
reported anhedonia, apathy, and anxssty\ptoms, but that Sertraline helped
some. Plaintiff requested that the dosbhgencreased. Dr. @mp noted plaintiff's
current medications to be Clindamycin, Percocet, Sertraline, and Xanax.
Examination showed plaintiff not to be in acute distress, but Dr. Cramp noted him
to be uncomfortable and in pain. Tenuess to palpation was noted about the
lumbar spine with decreaseainge of motion limited by subjective pain. Straight
leg raising was positive bilaterally. DZramp diagnosed plaintiff with chronic
low back pain with unknown etiology, pieession, and anxiety. Plaintiff was
prescribed Sertraline and Valium. [@ramp increased plaintiff's dosage of
Percocet from 5/325 mg to 10/325 mg. (Tr. 590-92.)

On April 21, 2011, plaintiff reported to Dr. Cramp that his back pain was at
a level three with medication and that amsciety was better with Valium. Physical
examination showed continued tenderness about the lumbar spine, but straight leg
raising was negative. Dr. Cramp diagnopkntiff with degenerative disc disease
of the lumbar spine, HCV nal anxiety. Valium was presbed, and x-rays and an

MRI were ordered Oxycodone 10mg was also prebed, to be taken every six
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hours. (Tr. 618-20.) On May 2, plaititieported doing fairlywell on his current
medications, with his pain at a leveték. Physical examination showed no
change. Plaintiff was continued @xycodone and Valium. (Tr. 621-23.)

In a Psychiatric Review Technigé®rm completed May 10, 2011, for
disability determinations, Joan SingBh.D., opined that plaintiff's mental
impairment was not severe inasmuchtassulted in only mild limitations in
activities of daily living; maintaining social functioning; and maintaining
concentration, persistence, mace; and, further, resultedno repeated episodes of
decompensation of extendddration. (Tr. 598-609.)

On May 17, 2011, plaintiff went tihe emergency root Hermann Area
District Hospital complaining of having pain his back, left hip, and leg for two
days. Plaintiff reported having thegttem one month prior, but that it was
recurring. Plaintiff requested that he be given Toradol. Plaintiff’'s medications
were noted to include Valium, Zoloft, WellbutithOxycodone, and Aleve.
Physical examination showed plaintiffibe able to movelleextremities and bend
over and almost touch his toes with higdestraight. Tenderness was noted about
the abdomen. A CT scan thfe lumbar spine showed some degenerative changes

mostly L3-4; right-sided bridging osteophytnd bulging discs at L4-5 and L5-S1.

2L Wellbutrin is used to treat depressidviedline Plug(last revised Sepl5, 2013)<http://www.
nim.nih.gov/medlineplus/druginfo/meds/a695033.html>.
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A CT scan of the pelvis showed Isftied sacroiliac joiniegenerative changes
manifested by fairly significant anteriand superior osteophyte. Plaintiff was
given Toradol and Tramadol and was disged that same date in improved and
stable condition. Ultram was predsd upon discharge, and plaintiff was
instructed to engage in activias tolerated. (Tr. 661-71.)

Plaintiff returned to Dr. Cramp on May 26, 2011, who noted recent
diagnostic testing to show BNP L4afd L5-S1 with right-sided bridging
osteophyte. Plaintiff currently complainetilow back pain radiating down the
right leg. Plaintiff reported no other sympts. Plaintiff rated his pain to be at a
level three with medicationStraight leg raising was positive on the right. Plaintiff
also reported doing well with his anxiegnd Dr. Cramp noted the condition to be
controlled with Valium. Plaintiff was cdimued on his medications. (Tr. 624-26.)
On June 16, plaintiff reported that Oxgone no longer provideatlequate relief.
Plaintiff reported his pain to be at aé six with medicabn. Tenderness was
noted about the lumbar spine with decréasage of motion. Straight leg raising
was positive on the right. Plaintiff wassinucted to discontinue Oxycodone, and

Dilaudid®® was prescribed. Plaintiff was alsontinued on Valim. (Tr. 627-29.)

22 Dilaudid (hydromorphone) is an ended-release, narcotic analigeused to relieve pain in
only those people who are opioid tolerant who maedication to relievenoderate to severe
pain around-the-clock for longer than a few daytedline Plug(last revised Aug. 15, 2013)

<http://www.nlm.nih.gov/medlineplus/druginfo/meds/a682013.html>.
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Plaintiff returned to Dr. Cramp on July 18, 2011, and reported doing well
with his current medications. His pain wasrently at a level two. It was noted
that plaintiff had applied for disabilityStraight leg raising was negative.
Otherwise, physical examination was unchanged. Dr. Cramp recommended an
epidural steroid injection, but plaintiffated he wanted to wadecause a previous
injection did not help. Plaintiff wasontinued on Valiumand Oxycodone 10 mg
was prescribed. (Tr. 630-32.) On Auguspkintiff reported his pain to be at a
level five, but asked thdwe be continuedn Oxycodone since he tolerates the
medication well. Dr. Cramp diagnoseaiptiff with chronic pain syndrome and
anxiety. Plaintiff was instructed tosdiontinue OxyIR, an@xycontin 40 mg was
prescribed. Plaintiff's prescription féfalium was also réfed. (Tr. 633-35.)

On August 26, 2011, plaintiff visited Dr. Cramp and complained of
increased back pain with poovocative factors. Plaintiff reported his pain to
currently be at a level seven with medioa. Plaintiff also reported that the
Valium was no longer as effective as@d been. Physical examination was
unchanged. Plaintiff's dosage of Oxycontias increased to 60 mg. Plaintiff was
also instructed to discontinue Valium, and Atifamas prescribed. (Tr. 636-38.)

On September 20, plaintiff reported@o. Cramp that Oxycontin provided only

23 Ativan is used to relieve anxietjdedline Plug(last revised Oct. 1, 2010)<http://www.nim.
nih.gov/medlineplus/druginfo/meds/a682053.html>.
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temporary pain relief and that Ativavas not effective for his anxiety. A
psychiatry referral was magdand Xanax was prescribe@laintiff's prescription
for Oxycontin was adjusted to 40 mgeey eight hours instead of 60 mg every
twelve hours as previousfyrescribed. (Tr. 639-41.)

On October 13, 2011, plaintiff contindito complain of significant back
pain at a level seven withedication. Plaintiff alscomplained of intermittent
heart palpitations with no known cause. Physical examination was unchanged.
Plaintiff’'s dosage of Oxycontin wasdreased to 60 mg every eight hours.
Plaintiff was also prescribed Ativam@éa holter monitor was provided. (Tr. 642-
44.) On November 8, plaintiff's pain wasa level two. Plaintiff was prescribed
Xanax, and his dosage of Oxycontin waduced to 40 mg. (Tr. 645-47.)

In a letter to plaintiff's counsel ¢&d November 15, 2011, Dr. Cramp wrote:

| have known and provided primamyedical care to Mr. Penn for at

least the past ten years. His diagnoses include bulging discs at three

disc levels of his lumbar spine including L3-4, L4-5 and L5-S1 discs

with bilateral foraminal stenosisid facet joint arthropathy. He has
chronic daily incapacitating low bagain with radiation of the pain

down both legs. He has been a@adtinues to be appropriately

medically treated. Unfortunatehge continues to have severe

debilitating and incapacitating pain in his lumbar spine and down his

bilateral legs which has causednhio be medically incapable of

holding gainful employment since(Z-09. He also suffers from

Depression and Anxiety which havedperesponsive to treatment. He

has been infected with the Hepia C virus and he has completed

treatment for that.

In my medical opinion and ta reasonable degree of medical
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certainty, | believe Mr. Penn hasdn medically incapable of holding

gainful employment since 7-01-08cwill be for at least the next

twelve months and into the foreseeable future.

(Tr. 617.)

On November 22, 2011, plaintiff reported to Dr. Cramp that he had
worsening pain and sleep difficultieshyBical examination remained unchanged.
Dr. Cramp prescribed Nortriptylifitand Xanax and increaspthintiff's dosage of
Oxycontin to its previous level. (T848-50.) On December 15, plaintiff
continued to complain that his pain was adequately controlled. Plaintiff also
reported that Nortriptyline caused naas Physical examination showed
tenderness to palpation about the lund@ne with decreased range of motion
limited in all planes by pain. No musdpasms were noted, and straight leg
raising was negative. Plaintiff’'s dosage{ycontin was increased to 80 mg, and
Temazepam was prescribed &beep. Ativan was prescribed for anxiety, and
plaintiff was referred to psychiatry. Aepidural steroid injection was scheduled.
(Tr. 651-53.)

Plaintiff returned to Dr. Cramp afanuary 12, 2012, and reported that he

was doing well on his current medications ardat this pain was at a level two. It

was noted that plaintiff never underwémé epidural injection. Physical

24 Nortriptyline is used to treat depressidviedline Plug(last revised Feb. 15, 2013)<http://
www.nlm.nih.gov/medlineplus/druginfo/meds/a682620.html>.
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examination was unchanged. Plaintiffsyarescribed Meloxicam, Oxycontin 80
mg, OxyIR 10 mg, Temazepam, and Xanékr. 654-56.) Plaitiff continued to

be doing fairly well on Februg 3, and reported that a recent steroid injection
helped some. Physical examinatiwsas unchanged. A send injection was
scheduled, and plaintiff was prescrild@gycontin 60 mg, OxyIR 10 mg, Xanax,
and Temazepam, Plaintiff was also instegcto continue with his present therapy
otherwise, which included takj Meloxicam. (Tr. 657-59.)

In a letter to plaintiff’s counsel t&d March 23, 2012, Dr. Cramp wrote that
plaintiff's medical condition was unchardyand had not improved. Dr. Cramp
further wrote that

Mr. Penn has to lie down at least thwours a day due to back pain. |

believe if he had a jobe would have to miss at least three days a

month due to back pain. My mhieal opinion remains the same as

noted in my 11-15-11 letter to you.

(Tr. 672.)
IV. The ALJ's Decision

The ALJ found plaintiff to meet the insd status requirements of the Social
Security Act through December 31, 20IPhe ALJ found plaintiff not to have
engaged in substantial gainful activitmyee February 16, 201€he amended onset

date of disability. The ALJ found plaiffts degenerative disc disease of the

lumbar spine, HCV with accompanyingdominal pain, chronic pain syndrome,
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and obesity to be severe inmpaents, but that such impaients, either singly or in
combination, did not meet or medicaélgual an impairment listed in 20 C.F.R.
Part 404, Subpart P, Appendix 1. (Tr.12) The ALJ found plaintiff to have the
residual functional capacifRFC) to perform light work with the following
limitations:

occasionally climb ramps and staipsit never climb ladders, ropes, or

scaffolds; can frequently balan@d can occasionally stoop, kneel,

crouch, and crawl. He shoudoid concentrated exposure to

vibration and hazards, suchrasving machinery and unprotected

heights. The claimant is able toaderstand, remember, and carry out

simple instructions.
(Tr. 14.) The ALJ found wmational expert testimony to support a finding that
plaintiff's RFC did not preclude the perfoamce of his past relevant work as a
janitor and as an assembler as the weenerally performed. Given plaintiff's
RFC ability to perform his past relevambrk, the ALJ found plaintiff not to be
under a disability from February 16, 2010Q,aiigh the date of the decision. (Tr.
20-21.)

V. Discussion

To be eligible for DIB and SSI under the Social Security Act, plaintiff must

prove that he is disabledPearsall v. Massanark74 F.3d 1211, 1217 (8th Cir.

25 “Light work involves lifting no more than 20 poundsa time with frequt lifting or carrying
of objects weighing up to 10 pounds. . . . [A] jolinighis category when it requires a good deal
of walking or standing, or when it involvestsig most of the time with some pushing and
pulling of arm or leg controls.’20 C.F.R. 88 404.1567(b), 416.967(b).
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2001);Baker v. Secretary of Health & Human Serg&5 F.2d 552, 555 (8th Cir.
1992). The Social Security Act defines digigy as the "inability to engage in any
substantial gainful activity by reason of any medically determinable physical or
mental impairment which cdre expected to result in death or which has lasted or
can be expected to last for a continupasod of not less than 12 months." 42
U.S.C. 88 423(d)(1)(A), 1382c(a)(?). An individual will be declared disabled
"only if his physical or mental impairmeat impairments are of such severity that
he is not only unable to do his previous work but cannot, considering his age,
education, and work experience, engegany other kind of substantial gainful
work which exists in the national economy.” 42 U.S.C. 88 423(d)(2)(A),
1382c(a)(3)(B).

To determine whether a claimantisabled, the Commissioner engages in a
five-step evaluation proces§ee20 C.F.R. 88 404.152@16.920 (2012)Bowen
v. Yuckert482 U.S. 137, 140-42 (1987). T@emmissioner begins by deciding
whether the claimant is engaged in subiséh gainful activity. If the claimant is
working, disability benefits are deniedNext, the Commissioner decides whether
the claimant has a “severe” impairmentcombination of impairments, meaning
that which significantly limits his abilityo do basic work activities. If the
claimant's impairment(s) is not severegrithe is not disabled. The Commissioner

then determines whether claimant's imp&nt(s) meets or equals one of the
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impairments listed in 20 C.F.R., SulbpR, Appendix 1. If claimant's
impairment(s) is equivalent to one o€thsted impairments, he is conclusively
disabled. At the fourtbtep, the Commissioner esliahes whether the claimant
can perform his past relevant work. If §me claimant is not dabled. Finally, the
Commissioner evaluates various factorgdétermine whether the claimant is
capable of performing any other work in the economy. If not, the claimant is
declared disabled and becomes entitled to disability benefits.

The decision of the Commissioner mhstaffirmed if it is supported by
substantial evidence on the recasla whole. 42 U.S.C. § 405(&ichardson v.
Perales 402 U.S. 389, 401 (1971stes v. Barnhay275 F.3d 722, 724 (8th Cir.
2002). Substantial evidence is lesartla preponderance but enough that a
reasonable person would find it adetgui@ support the conclusiodohnson v.
Apfel 240 F.3d 1145, 1147 (8th Cir. 200Ihis “substantial evidence test,”
however, is “more than a meesearch of the recofdr evidence supporting the
Commissioner’s findings."Coleman v. Astryet98 F.3d 767, 770 (8th Cir. 2007)
(internal quotation marks and citatiomitted). “Substantial evidence on the
record as a whole . . . requir@$nore scrutinizing analysislt. (internal quotation
marks and citations omitted).

To determine whether the Commissioner's decision is supported by

substantial evidence on the record aghale, the Court must review the entire
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administrative record and consider:
1. The credibility findings made by the ALJ.
2. The plaintiff's vocational factors.
3. The medical evidence frometiting and consulting physicians.

4, The plaintiff's subjective complaints relating to exertional and
non-exertiona&ctivities and impairments.

5. Any corroboration by third parties of the plaintiff's
impairments.

6. The testimony of vocationakgerts when required which is
based upon a proper hypothetical gtien which sets forth the
claimant'ampairment.
Stewart v. Secretary éfealth & Human Servs957 F.2d 581, 585-86 (8th Cir.
1992) (internal citations omitted). The@t must also consider any evidence
which fairly detracts from th€ommissioner’s decisionColeman 498 F.3d at
770;Warburton v. Apfel188 F.3d 1047, 1050 (8th Cir999). However, even
though two inconsistent conclusionsynize drawn from the evidence, the
Commissioner's findings may still be qguted by substantial evidence on the
record as a wholePearsall 274 F.3d at 1217 (citingoung v. Apfel221 F.3d
1065, 1068 (8th Cir. 2000)). “[I]f there is substantial evidence on the record as a
whole, we must affirm the administratidecision, even if the record could also

have supported an opposite decisioweikert v. Sullivan977 F.2d 1249, 1252

(8th Cir. 1992) (internal quotan marks and citation omittedjee also Jones ex
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rel. Morris v. Barnhart 315 F.3d 974, 977 (8th Cir. 2003).

In this action for judicial reviewplaintiff claims that the ALJ erred by
according limited weight to the meail opinions rendered by his treating
physician, Dr. Cramp. For the follomg reasons, plaintiff's argument is well
taken.

In evaluating opinion evidence, thedéations require the ALJ to explain
in the decision the weight given to aoginions from treating sources, non-treating
sources, and non-examining sourc8ee20 C.F.R. 88 404.1527(e)(2)(ii),
416.927(e)(2)(ii). The Regulations requibat more weight be given to the
opinions of treating physicians than atlseurces. 20 C.F.R8§ 404.1527(c)(2),
416.927(c)(2). A treating phigsan's assessment of the nature and severity of a
claimant's impairments should be givemirolling weight if the opinion is well
supported by medically acceptable claliand laboratory diagnostic techniques
and is not inconsistent with other subsirgvidence in the record. 20 C.F.R. 88
404.1527(c)(2), 416.927(c)(XHee also Forehand v. BarnhaB64 F.3d 984, 986
(8th Cir. 2004). This is so becauseeating physician has the best opportunity to
observe and evaluateclimant's condition,

since these sources are likely tothe medical professionals most

able to provide a detailed, longitudinal picture of [a claimant's]

medical impairment(s) and may ihgi a unique perspective to the
medical evidence that cannot beabéed from the objective medical
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findings alone or from reports of individual examinations, such as
consultative examinations or brief hospitalizations.

20 C.F.R. 88 404.1527(c)(A16.927(c)(2). However,rmedical source’s opinion
that an applicant is unable to warkrolves an issue reserved for the
Commissioner and is not the type of opimwhich the Commissioner must credit.
Ellis v. Barnhart 392 F.3d 988, 994-95 (8th Cir. 2005).

When a treating physician's opiniomist given controlling weight, the
Commissioner must look to various factorsletermining what weight to accord
the opinion, including the length of the treatment relationship and the frequency of
examination, the nature and extentlod treatment relationship, whether the
treating physician provides gport for his findings, whether other evidence in the
record is consistent with the treadiphysician's findings, and the treating
physician's area of specialty. 20 ®RF88 404.1527(c)(2#16.927(c)(2). The
Regulations further provide that t®mmissioner “will always give good reasons
in [the] notice of determination or decision for the weight [given to the] treating
source's opinion.” 20 C.F.R. 8®4.1527(c)(2), 416.927(c)(2).

In his written decision here, the Abdcorded little weight to Dr. Cramp’s
November 2011 and March 2012 opinions, mgfiirst that Dr. Cramp’s statement
that plaintiff was incapable of work wa matter reserved to the Commissioner.

The ALJ also discounted Dr. Cramp’s wjoins for the reasons that they were
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incongruent with his own treatment nqtexonsistent with plaintiff's own
statement regarding his inability to work, and unsupported by objective evidence
that demonstrated plaintiff's condition nioethave significantly worsened from the
time he engaged in heavy work. (Tr.)1®hile the ALJ properly disregarded Dr.
Cramp’s statements on the ultimate question of plaintiff's employalitilg, 392
F.3d at 994-95, the additional bases upon Wwkhe ALJ determined to accord little
weight to Dr. Cramp’s opinions are naipported by substantial evidence on the
record as a whole and do not conséitgbod reasons under the Regulations. The
matter will therefore be remanded to themmissioner for further proceedings,
including for further development ofdlrecord as to plaintiff’'s functional
abilities?

First, the ALJ accorded Dr. Crampmbgpinions little weight for the reason
that his statements were incongruenthvihis own treatment notes, specifically
finding that Dr. Cramp’s examinations piaintiff “failed to yield objective
findings suggestive of a persistent strengtfliex, motor, or sensory deficit.” (Tr.
19.) A review of the medical recond toto, however, shows that between October
2008 and February 2012, Dr. Cramp repdgtadd consistently made objective

findings on physical examination that plaintiff exhibited tenderness to palpation

26 Although the ALJ properly discounted Dr. Cramgtatements that plaintiff was incapable of
employment, he could not disi@gl Dr. Cramp’s opinions on thimsis alone given that such
opinions were only part of a largeredical record supplied by Dr. Cram@ox v. Barnhart345
F.3d 606, 609 (8th Cir. 2003).
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about the lumbosacral region and exteith limited range ofmotion about the
lumbosacral spine. Muscle spaswere observed on occasion, as well as
plaintiff's abnormal gait and positive straight leg raising. Indeed, such
observations are consistent with findimgade by Dr. Wolkowitz in June 2009 that
plaintiff experienced pain and tendess with range of motion about the
lumbosacral spine, as well as findingsdady Dr. Rothermich in November 2009
that plaintiff exhibited tenderneasd decreased range of motion.
Persistentreproduciblemuscle tenderness on repeated examinations is a
recognized example of a medical sigattbonstitutes objective evidence under the
Regulations.See Miller v. Barnhart293 F. Supp. 2d 1009, 1010 (W.D. Mo. 2003)
(citing Mastro v. Apfel270 F.3d 171, 177 (4th Cir. 20018ee als@0 C.F.R. 88
404.1512(b)(1), 416.912(b)(19bjective medical evide includes medical signs
as defined in 88 404.152§(116.928(b)); 20 C.F.R8§ 404.1528(b), 416.928(b)
(signs are anatomical or physiologiednormalities that can be observed apart
from a claimant’s symptoms Objective medical egtence likewise includes
reduced joint motion as well as miesspasm and motor disruptio®ee?20 C.F.R.
88 404.1529(¢c)(2%16.929(c)(2)Cherico v. ColvinNo. 12 Civ. 5734 (MHD),
2014 WL 3939036, at *25 (S.D.N.Y. Aug.2014). In addition, a consistent
diagnosis of chronic back pain, coupletdh a long history of pain management

and drug therapy, is an objectiredical fact evidencing pairCox v. Apfel160
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F.3d 1203, 1208 (8th Cir. 1998). Given tha record shows Dr. Cramp to have
repeatedly recordeabjective findings of persistent filgts, consistently diagnosed
plaintiff with chronic back pain, and consatly prescribed significant dosages of
narcotic pain medication ovarperiod of years, it cannbé said that substantial
evidence supports the ALJ’s determioatthat Dr. Cramp’s treatment records
yielded no objective findings consistenthwhis opinions regarding the level of
plaintiff's pain.

In addition, the ALJ aceded limited weight to Dr. Cramp’s opinions on
account of plaintiff's statement @eptember 2010 that he was becoming
increasingly depressed, having beenafwork for two years with “the poor
economy.” (Tr. 19.) Wite the Commissioner argues that this statement
demonstrates that plaintiff stopped working for reasons other than his alleged
disability and is thus relevant to the dislity of plaintiff's subjective complaints
(Deft.’s Brief, Doc. #29 at p. 8), the undersigned is reluctant to extrapolate this
argument to find that such an isolategtsment is sufficient in the circumstances
of this case to discount the treating/pician’s opinion regarding the level of
plaintiff's pain and his physical ability feerform work-related activities. This is
especially true here given the substdntiagitudinal evidence on the record as a
whole that objectively demonstrates theeet$ of plaintiff's physical impairment,

including at the time he was let go from his job which coincided with him no
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longer being able to take matic medication for painCf. Cox 160 F.3d at 1208.

Finally, the ALJ discounted Dr. Crans opinions because “there is little
objective evidence to suggest a significantsening of the claimant’'s conditions
from the time period that he was still warjiat the heavy exertional level.” (Tr.
19.) For the following reasons, this limitadd narrow view of the record does not
constitute a good reason to accord Inteight to Dr. Cramp’s opinions.

At the time plaintiff was performingeavy work as a ténet maker in a
supervisory capacity, he was taking sigrafit narcotic pain medication for his
back impairments, which had been noadly determined by diagnostic tests as
disc bulges in the lumbar spine, the lhwsacral spine, and the thoracic spine as
well as nerve root impingement and compression fracture of a lumbar disc. During
the spring of 2009, plaintiff attemptéal wean himself from this narcotic
medication so that he couldsume HCV treatment, but Ipsrsistent need for pain
relief resulted in Dr. Crapis continued — but limited — prescriptions for such
medication and, ultimately, plaintiff buyg it from street dealers and his overuse
of it. In June 2009, plaintiff underwemtpatient detoxification for his addiction to
narcotic painkillers. After being releadfrom this detoxification program and
beginning treatment without narcotic paelievers, plaintiff was let go from his
job. As such, while the ALJ is corrdtiat plaintiff was able to perform heavy

work with his impairment, the recortiews that he did so while addicted to
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narcotic pain medication [A]ddiction is not effecive control of pain.” Saleem v.
Chater, 86 F.3d 176, 180 (10th Cir. 1996) émal quotation marks omitted).
Within two months of his detoxification, plaintiff was again begun on a
regimen of narcotic painlkers given his increased pain without such medication
and objective findings of increased musgp@sms, trigger points, and decreased
range of motion. With continued and incredgain that was radiating to the lower
extremities, the dosages of plaintiff'sroatic painkillers were increased until
plaintiff underwent another detoxifitan program, which he successfully
completed in March 2010. #dr his appointment with Dr. Rothermich in April
2010, plaintiff was no longer regularly peeed narcotic painkillers, but was
instead prescribed anti-inflanatory medication. Iratt, plaintiff declined an
offered prescription for a nsgle relaxant in Jur2010 given his history of
addiction. Plaintiff asked Dr. Rotherahi in November 2010, however, to allow
him to take pain medication again giveis increased back pain. Although Dr.
Rothermich continued to prescribe [d8AID, Dr. Cramp provided a limited
prescription of Percocet at that tim€hereafter, and specifically in March 2011,
Dr. Cramp resumed prescribingrcotic painkillers as gintiff's regular treatment
regimen, which continuedtbugh the time of the admastrative hearing in this
cause. Notably, the dosage of these plank steadily increased with plaintiff's

corresponding complaints of increasing pain.
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Despite substantial evidence of pl#i’s long term use of significant
narcotic pain medication, including evidaenof plaintiff's addiction and treatment
to said medications, the ALJ wholly falléo address this evidence and instead
described plaintiff’'s treatment regimen‘asnservative measurethat “have been
generally effective in managing his back condition.” (Tr. 17.) As demonstrated
above, however, this “effective managemaeaftplaintiff’'s back pain consisted of
ever-increasing levels of habit-formingroatic painkillers to which plaintiff was
previously addicted, including adtion when he previously workéd. A social
security claimant’s ability tevork while addicted to maotic pain medication does
not serve as evidence that he cagspntly perform work-related activities,
especially in view of evidence demarading his continued need for such
medication at continually increasing levefsaleem86 F.3d at 179-80 (“The net
result of the ALJ’s decision is that [claamt] is to return to work, addicted,
because her drug abuse will keep fnem feeling severe pain.”).

With this narrow view of the recd and the limited treatment of Dr.

Cramp’s opinions, the ALJ essentially detened that plaintiff could return to

2" To the extent the ALJ refers to the perianhfrMarch to November 2010 to show plaintiff's
non-deteriorating condition, stating that pléfrdought no treatment for his back condition
during this time, the record shows to the contrarthat plaintiff compained of and received
treatment for left-sided pain that radiatedhie paralumbar area. While plaintiff received
limited narcotic pain relief during this period, he shduiot be faulted for avoiding addictive
medication given his history of abus8eeDavis v. Astrug545 F. Supp. 2d 973, 987-88 (D.
Neb. 2008)cf. Halpin v. Shalala999 F.2d 342, 346 (8th Cir. 1993) (ALJ failed to note that
claimant was unable to take narcotic pairdication because of his former addiction).
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work given that his condition had not wered since when hgas addicted to
painkillers. As noted above, howey#re ALJ failed to acknowledge the
increasing dosages of narcotic painkillassprescribed by Dr. Cramp and thus
failed to consider whether such iresed dosages indicate a worsening of
plaintiff's impairment. In light of thigvidence, the ALJ'se&tlaration that there
had been no significant worsening of plaintiff's condition — without any
explanation or discussion regarding ther@ased dosages of pain medication — is
not a good reason upon which to discount Dr. Cramp’s opinisasMcNeil v.
Astrue,No. 4:10 CV 2305 DDN, 2011 WL 2621704,*11 (E.D. Mo. July 5,
2011);see also McNeil v. ColvilNo. 4:12CV1772 CDP, 2014 WL 4055363, at *6
(E.D. Mo. Aug. 15, 2014).

Accordingly, the reasons given byetALJ to discount the opinions of
plaintiff's treating physician are nstipported by substantial evidence on the
record as a whole. Because the opinioa tkating physician is accorded special
deference under the Regutats and is normally entitled great weight, the ALJ
on remand must reconsider the weight git@the opinions of Dr. Cramp in light
of the totality of theevidence of recordVossen v. Astryé&12 F.3d 1011, 1017
(8th Cir. 2010). Inasmuch as an ALR&C assessment must based on some
medical evidence of the claimant’s abilityfunction in tle workplace and must

discuss and describe how sucldence supports each RFC conclusidnat
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1016;Hutsell v. Massanayi259 F.3d 707, 712 (8th Cir. 2001); Soc. Sec. Ruling
96-8p, 1996 WL 374184, at *7 (Soc. SAcmin. July 2, 1996), the ALJ is
encouraged upon remand here to recoriacCramp for a functional assessment
of how plaintiff's impairments affect hebility to engage in specific work-related
activities. See Bowman v. Barnha10 F.3d 1080, 1085#8Cir. 2002).

In addition, because the ALJ found that plaintiff's pain was “effectively
controlled” with addictive naotic painkillers without regard to plaintiff's past
addiction to such painkillers, continued susceptibility to addiction, and the
presently increasing level of narcotic prescriptions, he is encouraged upon remand
to consider the addictive quality of tmsedication that represents a significant
potential side effect to plaintiffSee Krowiorz v. BarnhgriNo. C04-3032-MWB,

2005 WL 715930, at *24 (N.D. lowa Mar. 38005). If, upon consideration of all

of the effects of plaintiff’'s symptoms,gardless of cause, the ALJ finds plaintiff
disabled, the ALJ shall determine whetttex evidence of record requires him to
invoke 20 C.F.R. 88 404.153816.935 to assess whether addiction is material to

the finding of disability. The undersigned notes, however, that “[i]t is
Congressional policy that the social security laws not be applied to perpetuate drug
addiction.” Saleem86 F.3d at 179 (citing 142 Corigec. S3114-02, S3119 (daily

ed. Mar. 28, 1996) (statement of Sen. RptlAs such, claimats should not be

encouraged to return to work addicted to narcotic painkillers where such addiction
- 45 -



is what keeps them from feeling severe pdd.at 179-80.

Therefore, for all of the foregoing reasons,

IT IS HEREBY ORDERED that the decision of the Commissioner is
REVERSED, and this cause iIREMANDED to the Commissioner for further
proceedings consistent with this opinion.

A separate Judgment in accordance with this Memorandum and Order is
entered this same date.

(Ut i Leors

ABBIE CRITES-LEONI
UNITEDSTATESMAGISTRATE JUDGE

Dated this 28 day of September, 2014.
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