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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
NORTHERN DIVISION

JAMESD. HEATHMAN, )
Plaintiff, ))
V. )) No. 2:13CV61TIA
CAROLYN W. COLVIN, Acting ))
Commissioner of Social Security, )
Defendant. ))

MEMORANDUM AND ORDER

This is an action under 42 U.S.C4@5(g) for judicial review of the
Commissioner’s final decision denyingidas D. Heathman’s application for
disability insurance benefits under Title Il of the Social Security Act, 42 U.S.C. 88
401,et seq. All matters are pending befotlee undersigned United States
Magistrate Judge, with consent of ferties, pursuant to 28 U.S.C. 8§ 636(c).
Because the Commissioner failedconsider relevant elence of record, the final
decision is not supported by substantiatiexce on the record as a whole and is
reversed.

|. Procedural History
On June 10, 2011, plaintiff JamB@sHeathman applied for disability

insurance benefits (DIB) claiming hedaene disabled on January 1, 2004, because
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of heart problems and rotator cuff proben(Tr. 165-71, 193.) Plaintiff
subsequently amended his alleged onstet @aOctober 142005. (Tr. 184.)

Upon initial consideration, the Socialceity Administration denied plaintiff's
claim for benefits. (Tr. 108, 110-14.) Alaintiff's request, a hearing was held
before an administrativeMajudge (ALJ) on October 3@012, at which plaintiff
and a vocational expert testified.r(B1-97.) On December 7, 2012, the ALJ
issued a decision denying plaintiff’'s claim for benefits, findingritiito have last
met the insured status requirementthef Social Security Act on December 31,
2008; and that vocational expert testima@oypported a finding that, through such
date, plaintiff could perform work asexisted in significant numbers in the
national economy. (Tr. 8-25.) On Ap26, 2013, upon review of additional
evidence, the Appeals Council denied plaintiff's request for review of the ALJ’s
decision. (Tr. 1-6.) The ALJ's decisitinus stands as the final decision of the
Commissioner. 42 U.8. 8§ 405(Q).

In the instant action for judicial veew, plaintiff claims that the ALJ’s
decision is not supported by substantiatiexce on the record as a whole, arguing
that the ALJ wholly failed to consideertain opinion evidence rendered by his
treating physician, Dr. Bogg, which was relevant tas disability during the
insured status period. Plaintiff also cemtls that the ALJ erred by failing to obtain

testimony from a medical advisor to detarenthe date of disability onset.
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Plaintiff requests that the final decisionfleeersed and the matter be remanded for
an award of benefits orifdurther considration.
ll. Testimonial Evidence Before the ALJ

A. Plaintiff's Testimony

At the hearing on October 30, 20Raintiff testified in response to
guestions posed by the ALJ and counsel.

At the time of the hearing, plaifftwas fifty-seven years of age. On
October 14, 2005, the allegedset date of disability, plaintiff was fifty years of
age. Plaintiff stands five feet, eleveches tall and weighs 195 pounds. Plaintiff
Is right-handed. (Tr. 36-37.) Plaintif married and has two children and three
step-children, the youngest of which is tweone years old. (Tr. 37-38.) Plaintiff
completed the twelfth grade in high schaald received no additional training.
(Tr. 39.)

Plaintiff’'s prior work consisted of aoi body repair and restoring vehicles.
Plaintiff continues to perform this wotiut for no more than eight hours a week.
(Tr. 39-40.) Plaintiff testified that, iarder to perform such work, a person must
be able to weld, sand, and lifp to sixty-five pounds. Plaintiff testified that he last
lifted the heavier weight required in 2008209. Plaintiff testified that he can
currently lift up to twenty pounds and will ggomeone to help him if he needs to

lift anything heavier for his work. (Tr. 42-44.)
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Plaintiff testified that he applied falisability benefits irR004 after he had
two heart attacks. Plaintiff testified tha¢ withdrew that application, however,
because he was able to work and wantezbtdginue to work.Plaintiff testified
that he could not presently work full time because of problems with his arms,
shoulders, and back and because of numbndss feet. Plaintiff testified that he
currently works in the auto shop for abanthour to an hour and a half but then
must go home and put his feet up. Plaintiff testified that he can no longer hold a
paint gun. Plaintiff testified that leannot drive for any period of time and has
difficulty lifting. (Tr. 45-47.)

With respect to the period before his insured status expired, that is, on or
before December 31, 2008, plaintiff testifithat he was constantly tired and did
not have the energy to perform work on a fufle basis. Plaintiff testified that he
needed to elevate his legs at ldaste a day during this time and would
experience pain and fatigued legs if he ot do so. Plaintiff testified that his
level of fatigue has increased within thespeouple of years. (Tr. 48, 65-66.)

Plaintiff testified that he also hateep apnea during the relevant period but
could not use a CPAP machine becausdiftulties wearing the mask. Plaintiff
testified that mold issues prevented Hirom using oxygen at night. (Tr. 48-49.)

Plaintiff testified that he has had arthritis in his right hand since he was

twenty-one years of age and was not aifsle his right hand for auto body work.
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(Tr. 50-51.)

Plaintiff testified that he currently expences low back pain that radiates to
his left leg and causes numbness in his.fddaintiff testified that recent x-rays
show arthritis in his back. Plaintiff téfsed that he also had three surgeries for
hernia repair and underwemttator cuff surgery in 2011 for issues he had with his
shoulder since 2009. (Tr. 50-51.) Plaintdétified that he currently has little pain
in his shoulders and arms if he keeps hmsaat his side but that the pain worsens
with reaching. (Tr. 56.)

Plaintiff testified that he currentlylkas the same medication he took prior to
December 31, 2008, including medication ibdood pressure and cholesteraol,
Celebrex for arthritis, Nexium, aspiriand occasional Prednisone for his back and
shoulders. Plaintiff testified that Celelzrhelps with his arthritis. Plaintiff
testified to having recently been prescrilzechuscle relaxant. Plaintiff testified
that his medication causes him to feel tired. (Tr. 51-53.)

As to his current exertional abilities, pi&ff testified that he can sit for five
minutes before needing to change positiodRkintiff testified that he can stand for
ten minutes and walk about obkck. Plaintiff testified that he can lift no more
than twenty pounds and has problewesching outward and overhead with both
arms. Plaintiff testified that problemstivihis left knee prevent him from kneeling

but that he can stoop, crouch, and crallkintiff testified that these limitations
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were not “this bad” in 2008 and hageadually worsened. (Tr. 58-60.)

As to his exertional abilities in 2008, plafhtestified that he worked five to
six hours a day and could stand up to four hours at one time. Plaintiff testified that
he has had trouble gripping withshight hand since 2004. (Tr. 66-68.)

As to his daily activities during the relewgperiod, plaintiff testified that he
was lifting a lot more weight in 2008 andffemed hernias as a result. Plaintiff
testified that he was able mow the lawn and do house repairs but needed to rest
afterward. (Tr. 60-61, 70.) Plaintiffggfied that he nappktwice a day in 2008
for about an hour and a half, and wouldrbéed by 7:30 p.m. if he did not take
such naps. (Tr. 67.)

B.  Vocational Expert Testimony

John F. McGowan, a votanal expert, testified at the hearing on October
30, 2012, in response to questigused by the ALJ and counsel.

Mr. McGowan classified plaintiff' past relevant work as an auto body
repairman as medium andl&d, and as an automotiyminter as medium and
semi-skilled. (Tr. 74-75.)

The ALJ asked Mr. McGowato assume an individual limited to light work
except with no overhead reaching; no mihi@n occasional climbing of ramps and
stairs; occasional balancingnd no climbing of laddersppes, or scaffolds. Mr.

McGowan testified that such a person coobt perform any of plaintiff's past
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relevant work but, with a sit/stand agti, could perform work as a hospital
products assembler, of veh 1,500 such jobs exist in the State of Missouri and
26,400 nationally; small electal parts assembler, of which 262 such jobs exist in
the State of Missouri and 8,028 natittyaand personal home health aide/
companion, of which 3,900 such jobss#xn the State of Missouri and 141,000
nationally. (Tr. 75-77.)

The ALJ then asked Mr. McGowan assume the same individual would
have to alternate between sitting, standargd walking every forty-five minutes at
will, to which Mr. McGowan testified tt the person could perform the jobs
previously identified except for hosdit@oducts assemhle Mr. McGowan
testified that such a person could gh&sform work as aelectronic equipment
final inspector, of which 410 such jobs exist in the State of Missouri and 21,561
nationally. (Tr. 77-78.)

The ALJ then asked Mr. McGowan tasame the individual had limited grip
in one hand, to which Mr. Gowan testd that the person could continue to
perform work as a personal health @denpanion. (Tr. 78-79.) Mr. McGowan
testified that if such a person could use their hands occasionally, he could perform
work as a film processing counter clerkwdfich 1,042 such jobs exist in the State
of Missouri and 414,730 nationally; schds monitor/children’s attendant, of

which 1,020 exist in the State Mlissouri and 79,280 nationally; and lobby
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attendant/ticket taker, of w¢h 800 such jobs exist in the State of Missouri and
21,400 nationally. (Tr. 80-82.)

Counsel asked Mr. McGowan to assutmat the same individual had to
avoid concentrated exposure to cdidat, high humidity, and wetness; avoid
moderate exposure to solvents andrdes, fumes, odors, gases, dusts, and
chemicals; and avoid all exposure tgarette smoke. (Tr. 84.) Mr. McGowan
testified that such a person could contitu@erform work as counter clerk,
lobby attendant, and children’s attendastsuch work is defined in tiectionary
of Occupational Titles. (Tr. 88-89.)

Counsel then asked Mr. McGowanassume the same person needed to
elevate his legs at seventy degrees for twparcent of an eight-hour workday, to
which Mr. McGowan testified that suehcondition would preclude competitive
employment. Mr. McGowan also testifidtht work would not be available for a
person who needed two to three breaksya fda thirty minutes to two hours each;
or for a person who would miss worklaast three days a month because of his
impairments. Mr. McGowan testifiedaha person could possibly miss one day a
month but may not be able to keep jois if such an absence occurred every
month. (Tr. 90-91.)

lll. Medical Records Before the ALJ

Plaintiff visited Dr. Thomas A. Exgg, D.O., on January 9, 2003, with

-8-



complaints of stomach trouble, nightmarasd joint pain in the shoulders and
elbows. Physical examination showed iplii to look tired but not to have any
acute pain. Dr. Bragg diagnosed plaintiith history of irritable bowel syndrome
(IBS), anxiety, sleep depmion, chronic arm and shaldr pain, gastroesophageal
reflux disease (GERD), and gastritis.aiBtiff was prescribed Nexium, NuLev,

and Ambien. Dr. Bragg noted that piaff may need to undergo upper endoscopy,
sleep studies, and testing for rheumathgbrders if the medication regimen was
unsuccessful. (Tr. 344.)

During a general physical examiimm on October 16, 2003, plaintiff's
extremities were noted to be “completalgrmal.” Abdominal examination was
likewise normal. Dr. Braggrescribed Lexapro for chronic depression. (Tr. 342.)

Plaintiff visited Dr. Bragg on May 7, 2004, and reported being very tired and
having leg pain while walking. Plaifftreported recent chepain while moving
furniture, with such pain radiating to Heft arm and left jaw.Dr. Bragg noted a
cardiac CT profile performed that sauh&te to show significant coronary
atherosclerosis. Dr. Bragg diagnosednglfiwith coronary artery disease (CAD)
and instructed him to take aspirin.akitiff was referred to cardiology for an
angiography. (Tr. 341, 366.)

Upon admission to Boone Hospital Centhat same date, plaintiff was

diagnosed with acute inferior myocardiaflarction, and angioplasty stenting of the
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right coronary artery was performed.aitiff was discharged on May 9 and was
instructed not to engage in heavy liftingextercise for two days, and not to work
for two weeks. (Tr. 398-402.) Plaifitunderwent stent placement in the left
anterior descending coronary artery on May 19. Upon discharge, plaintiff was
instructed to avoid heavy lifting or simgous activity for the next week, and to
resume normal activity theafter. (Tr. 426-27.)

Plaintiff visited the Electrophysiolog@linic at the Missouri Heart Center on
June 29, 2004, with complaints of faig shortness of breath, dyspnea, and
depression. Physical examinationsnmremarkable. DDan L. Pierce
guestioned whether such symptoms waseslication-relatedand plaintiff's
medications were adjusted. (Tr. 397.)

On October 1, 2004, Dr. Bragg notgldintiff to have carpal tunnel
syndrome in both hands “badly” as wellaproblem with depression. Wellbutrin
was prescribed to help with smoking céssa It was noted that Dr. Bragg would
help with a letter to assist plaintiff in getty a grant to return to college. (Tr. 339.)

Plaintiff returned to the Electrophysiology Clinic on March 10, 2005, and
reported having no chest pain or shoggef breath but that he continued to
experience depression. It was natieak plaintiff may have carpal tunnel
syndrome. Dr. Pierce noted plaintifEsirrent medications to be aspirin and

Nexium. Physical examination was anrarkable. Dr. Pierce determined
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plaintiff‘'s cardiac course tbe stable with no angira heart failure. Dr. Pierce
further noted that plaintiff was “basicalbff of his cardiac medications because of
side effects, which have included severe fatigue aeé@pshg all the time.” Dr.
Pierce determined not to change plaftgimedication therapy, and plaintiff was
instructed to return in one year. (Tr. 396.)

Plaintiff visited Dr. Bragg on December 1, 2005, and reggbhaving severe
fatigue during the day and nevfeeling rested. Plaintiff's wife reported that he
stopped breathing in his sleep. Dr. @gabserved plaintiff to appear very
fatigued. Dr. Bragg diagnosed plathtvith chronic fatigue with a strong
possibility of a significant sleep disordefTr. 330.) A sleep study conducted on
December 27 showed severe obstructieeslapnea with oxygen desaturation to
seventy-nine percent. A second study was recommended for CPAP titration. (Tr.
393.)

On March 22, 2006, Dr. Bragg diagnos#dintiff with probable IBS given
plaintiff's symptoms of cramping and mildwer quadrant tenderness. (Tr. 327.)
An upper endoscopy performed in Apiilesved reflux esophagitis and gastritis.
(Tr. 263-64.)

Plaintiff returned to the Eledphysiology Clinic on May 30, 2006, and
reported to Dr. Pierce that he took hetioff of all cardiac and cholesterol

medications because of fatigue. Pldimgported that heontinued to have
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problems with sleep apnea and waslarant of all BIPAP and CPAP masks
attempted. Physical examination wasemarkable. Dr. Pierce determined
plaintiff‘'s cardiac course tbe stable with no angina or heart failure symptoms. It
was noted that plaintiff did not want b@gin cardiac medications. Dr. Pierce
recommended that plaintiff restart @acleased dosage of baby aspirin and begin
taking Zetia. Dr. Pierce st recommended that plaintiff use nasal prongs with
oxygen supplementation givershintolerance of breathingasks. Plaintiff was
instructed to return in six months. (Tr. 384.)

On July 27, 2006, plaintiff complaed to Dr. Bragg that he was
experiencing a lot of joint pain everywher@r. Bragg noted plaintiff to have a lot
of pain in both thumbs and his shouldsith decreased abduction and external
rotation. Pain in the elbows was alsoetbt Dr. Bragg diagnosed plaintiff with
degenerative joint dease and prescribed Celebrex. (Tr. 326.)

On October 17, 2006, plaintiff compiad to Dr. Bragg that he had mid-
back pain and stomachipa Range of motion abbothe cervical and upper
thoracic spine was noted to be decreadddscle spasm was also noted. Dr.

Bragg diagnosed plaintiff with somatic dysfuncfias well as allergies, chronic

! “Somatic dysfunction” is a term of art usediire field of osteopathy and is defined as the
“[ifmpaired or altered function of related cpanents of the somatic (body framework) system:
skeletal, arthrodial and myofaatstructures, and their relatedscular, lymphatic, and neural
elements.” American Ass’n of @eges of Osteopathic Med. (AACOMElossary of

Osteopathic Terminology 53 (rev. Nov. 2011). “Somatic digsction is treatable using
osteopathic manipulative treatmentd.
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sinusitis, chronic sleep apnea, cephalgastritis, and hyperlipidemia. Medication
was prescribed and osteopathic marapué treatment (OMT) was given with
good results. (Tr. 323.) Continuddcreased range of motion was noted on
November 14 with a noted increase indd pressure. OMT was applied to the
thoracic and cervical spine. Plaintiff wastinucted to return tar in the week to
recheck his blood pressure. (Tr. 322.)

Plaintiff visited Dr. Bragg on May 242007, and requested another treatment
for his back. Generalized decreased rasfgaotion was noted about the lumbar,
thoracic, and cervical spine. Dr. Braggahoted a shortening of the right leg
which was causing some of the low back p&atraight leg raiag was negative.
Plaintiff was diagnosed with somatigsfunction, and OMTvas given with good
results. (Tr. 316.)

Plaintiff returned to Dr. Bragg on November 29, 2007, who noted plaintiff's
blood pressure to be high. Plaintifpaeted occasional shortness of breath but
denied any chest pain. Azor was presalib On December 4, plaintiff reported
continued elevated blood pressure. Pitinias instructed to increase his dosage
of Azor. (Tr. 311.)

On January 4, 2008, plaintiff reportedo. Bragg that he had been out of
blood pressure medication for a while aiBtiff currently experienced headaches,

which Dr. Bragg opined to be musculamiature. Dr. Bragg netl some decreased

-13 -



range of motion about the cervicalrsp. Plaintiff was diagnosed with
hypertension and somatic dysfunctiddMT was applied wh good results.
Plaintiff was prescribed Azor and was mstted to keep a close eye on his blood
pressure. (Tr. 310.)

On February 7, 2008, plaintiff was diagnosed as having a direct inguinal
hernia with examination showing a large, reducible, anterior bulge with some pain.
Dr. Bragg recommended repais soon as possible. r(B09.) On February 11,
plaintiff reported doing better but that had recently tried to work and do some
lifting, which created “trouble” with the heimn Plaintiff was referred for surgery.
(Tr. 308.) Upon consultation with Dr. Pef. Perll on February 15, hernia repair
surgery was scheduled fBebruary 29. (Tr. 383.)

On February 21, 2008, plaintiff reportexDr. Bragg that he had been out of
his blood pressure medicatitr a while. (Tr. 307.)

Plaintiff visited Dr. Perll on March 10, 2008, for surgical follow up.
Plaintiff was noted to be doing well. Dr.Medvised plaintiff that he could return
to his routine “using common sense.” Ptdfrwas instructed not to engage in a
lot of repetitive bending and heavy liftinmtil he “let the area settle down a little
more” and was accustomed to it. (Tr. 382.)

On March 20, 2008, Dr. Bragg noted ptéits blood pressure to continue to

be elevated. Plaintiff reported thatwvas still without medication. (Tr. 306.)
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In May 2008, plaintiff reported to DBragg that he experienced stomach
cramping. Abdominal examination was mal. Plaintiff was diagnosed with
improved hypertension, IB&nd history of gastritisDr. Bragg prescribed
Cymbalta for anxiety and depression, whwere noted to be plaintiff’'s biggest
problems due to stress caused by sswdomestic issues. (Tr. 304-05.)

Plaintiff visited Dr. Bragg on September 23, 2008, with complaints of
significant low back pain radiating to hight hip, leg, and foot. Plaintiff reported
that chiropractic treatment did not helBhysical examination showed tenderness
in the affected areas. Plaintiff wasgnosed with acute sciatic neuritis with
ligament strain to the right foot, probgitdecondary to back trouble. OMT was
given with good results, and Prednisone ayrica were prescribed. (Tr. 301.)

Plaintiff visited Dr. Bragg on November 18, 2008, with complaints of left
lower quadrant pain. Physical examioatwas positive fornguinal hernia, and
plaintiff was referred fosurgery. (Tr. 300.)

On December 2, 2008, plaintiff reported to Dr. Bragg that he experienced
constant pain in his abdomen and vomitechdame he ate Examination showed
diffuse tenderness about thkdomen and epigastrium CT scan of the abdomen
and pelvis showed moderate-sized hib&hia, prominent size of the pancreatic
head with blunting of the uncinate prosgdiverticulosis, right inguinal canal

thickening, and small periunilwal hernia. (Tr. 299, 365.)
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In a letter to Dr. Bragg dated Dewber 4, 2008, Dr. Philip S. Mcintire
reported that his evaluation of plaintiffr lower abdominal discomfort showed a
small umbilical hernia andlaft inguinal hernia, but weotherwise unremarkable.
Plaintiff exhibited no gross motor or sensory deficits during the evaluation.
Surgical repair to both herniasas recommended. (Tr. 380-81.)

An EKG performed on December 23, 200Bpreparation for hernia surgery
was normal except for evidea of left frontal branch block. (Tr. 297.)

On January 6, 2009, plaintiff repadtéo Dr. Bragg that he was having
stomach problems again after havingpgted Nexium. DrBragg recommended
that plaintiff have an MRI but plaintiffetlined and requested continued treatment.
Nexium was restarted. It was noted thiintiff was healing well after recent
hernia repair. (Tr. 296.)

Plaintiff visited Dr. Bragg in My 2009, with reports of experiencing
dizziness while working in his shofpJpon questioning and examination, Dr.
Bragg determined the symptoms to beoselary to breathing paint fumes. (Tr.
292.)

On July 13, 2009, plaintiff reported Dr. Bragg that he experiences
shortness of breath with exertion and thatorsened the previous weekend when
he was trying to pull a boat wm a trailer. Dr. Bragg noted plaintiff's history of

CAD and referred plaintiff this cardiologist. (Tr. 289.)
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On that same date, plaintiff undesmt a cardiology consultation with Dr.
Pierce. Plaintiff reported that he retgrexperienced severe shortness of breath
and dyspnea with “his usual pushing his bafathe dock.” Plaintiff reported that
such activity typically did not cause sytoms. Plaintiff also reported increasing
leg weakness and fatigue over the last tavthree weeksDr. Pierce noted
plaintiff's medications to include NexiunBystolic, Benicar, aspirin, and recent
antibiotic therapy and Decadron injection. Physical examination was
unremarkable. Dr. Pierce diagnosed pl#imtith increasing symptoms consistent
with angina, hypertension, and sleep apn@a.Pierce did not change plaintiff's
cardiac medications but instructed plaintdf take nitroglycerin as needed. A
cardiac catheterization was scheduled for the following day. (Tr. 377-79.)

A left heart catheterization androoary angiographic study performed on
July 14, 2009, showed an ejection fractadrover sixty percent, patent stents, and
no other significant coronary artery diseagdaintiff was instructed to follow up
with Dr. Bragg in two to three weeks atadmaintain a low fat, low cholesterol
diet. (Tr. 375-76.)

On October 6, 2009, plaintiff corfgined to Dr. Bragg that he was
depressed. It was noted that he hadaken any related rdecation for two or
three years. Plaintiff also complaineficontinued shouldgrain. Tenderness was

noted about the shoulders bilaterally watlepitus and decreased range of motion.
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Poor abductor strength was also notBd. Bragg diagnosed plaintiff with history
of severe GERD, anxietyitlt depression, degeneratijoint disease, chronic
allergies, and hypertension. Plaintfs instructed to continue with his
medication for allergies, hypension, and GERD. Cigbram and Arthrotec were
also prescribed. (Tr. 288.)

Plaintiff visited Dr. Bragg on Marc8, 2010, and reported continued high
blood pressure and that he experienaatstant pain “all ovet. Plaintiff reported
that doing any kind of physical work fegn minutes renderddm unable to move
for several hours. Physical exantioa showed point tenderness almost
everywhere on the body. Some arthritiasbes were noted in the hands but with
no significant swelling. Dr. Bragg diagsed plaintiff with chronic pain — likely
fibromyalgia versus polymyalgia rheatica. Plaintiff's blood pressure
medication was changed, and Lyrica wasscribed. Laboratory testing was
ordered. (Tr. 285.) On April 6, pldiff reported continued high blood pressure.
(Tr. 284.)

On August 3, 2010, plaintiff reported By. Bragg that he had been out of
his blood pressure medicatitor several days. Plaifitireported that his blood
pressure would be fine Iife could get through his\s&re anxiety brought on by
domestic issues. General physical examination was normal. Dr. Bragg diagnosed

plaintiff with anxiety and hypertensioand Lexapro was presbed. (Tr. 283.)
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Plaintiff visited Dr. Bragg on December 7, 2010, and complained of neck
pain. Range of motion about the cealispine was noted to be generally
decreased with tendernessatbn the left side. Plaintiff was diagnosed with
somatic dysfunction, and OMT wassgn with good results. (Tr. 281.)

On February 7, 2011, plaintiff complauat to Dr. Bragg that he had had left
shoulder pain for about two weeks and hadted use of the shoulder. Tenderness
was noted about the shoulder with stederness noted to worsen on abduction
and external rotation. Plaintiff was notedhave fairly god abductor strength.

No motor or sensory deficits were natedo crepitus was noted. Plaintiff was
diagnosed with probable acute bursitigted left shoulder, and Prednisone and
Lorcet were prescribed. (Tr. 280.)

An MRI of the left shoulder dated Bary 17, 2011,lowed degenerative
change of the proximal humerus, deggment of the biceps tendon, degenerative
change of the acromioclavicular (Af@jnt with osteophyte at the tip of the
acromion, joint effusion and fluid withithe bursa, and findings consistent with
torn rotator cuff. (Tr. 275-76.)

Plaintiff visited Dr. Timothy CGalbraith on February 22, 2011, upon
referral from Dr. Bragg for evaluation of lehoulder pain. Plaintiff reported the
pain to have developed twears prior with a gradual onset. Plaintiff reported the

pain to be aggravated by lifting hisxaabove his head, elevating the arm,
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strenuous activity, activities ofaily living, and work. Examination of the cervical
spine/neck and right upper extremitysnarmal in all respects with full and
painless range of motion noted aboutsddines. Examination of the left upper
extremity was normal with respect teetblbow, wrist, and hand but yielded
positive results demonstrating left impingement syndrome of the shoulder,
degenerative rotator cuff teamnd AC arthritis. Surgical options were discussed.
(Tr. 439-43.)

An EKG performed on March 15, 201ith, preparation for rotator cuff
surgery yielded “completely noral” results. (Tr. 279.)

On March 18, 2011, plaintiff underweleft rotator cuff repair and left
subacromial decompression. It was noted that a longstanding torn biceps tendon
was irreparable. (Tr. 444-45.) Follayp examination on April 5 showed plaintiff
to have full passive range of motion. On June 14, plaintiff exhibited no pain. (Tr.
446, 447.)

On May 3, 2011, Dr. Trung H. Tran pemfiled a cardiac catheterization and
stenting of a distal circumflex lesion iesponse to plaintiff's complaints of
increased jaw pain and shortness of breatrsening with exertion. It was noted
that plaintiff had otherwise been doingll with no major complaints. Chronic
100 percent occlusion of the non-domihamd-RCA was also noted during the

procedure, but attempts to wireniere unsuccessful. (Tr. 369-74.)
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During follow up examination on May 23, 2011, Dr. Tran noted plaintiff to
be doing great and to deny any symptomkintiff reported having stopped his
medication because of all-over body acherintiff was prescribed Lovastatin
and was instructed to follow up six months. (Tr. 367-68.)

Plaintiff returned to Dr. Tran oNovember 14, 2011, for follow up and
reported that he stopped taking his medmabecause he could not afford them.
Noting the low cost of Lovastatin, Dfran provided a new prescription for the
medication. Plaintiff reported having no chpain or shortness of breath, but his
blood pressure was noted to be veghhi Plaintiff reported feeling somewhat
depressed. Plaintiff also complainedmdreased fatigue. Physical examination
was unremarkable. Plaintiff wasadinosed with CAD, poorly controlled
hypertension, hyperlipidemia, history of talwo abuse, and GERD. In addition to
Lovastatin, plaintiff was prescribed Cgrand Amlodipine. (Tr. 484-86.) On
December 14, Dr. Tran notgxdaintiff to be doing much better and his blood
pressure looked “great[.]” Nchanges were made to plaif's treatment regimen.
(Tr. 487-89.)

Plaintiff was admitted to the emerggnmoom at Boone Hospital Center on
April 23, 2012, with complaints of neayncope, vision disturbances, and transient
memory loss. A CT scan of the hesttbwed no abnormality. A chest x-ray

showed no acute pulmonary proceE€G testing yielded abnormal results.
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Plaintiff was discharged that same diatstable and improved condition. An
electroencephalogram performed on Agblyielded normal results. (Tr. 458-69.)

On May 3, 2012, plaintiff reported for. Bragg that he continued to have
lightheadedness and visual disturbancel exertion. Physical examination was
normal in all respects. Plaintiff was dragsed with vertigo, blurred vision, and
migraine, and medication wasescribed. (Tr. 470-71.)

Plaintiff returned to Dr. Tran orude 20, 2012, who noted plaintiff to be
doing well from a catiac standpoint with no major problems or issues. Plaintiff
reported having memory problems since Ag@lL2, and Dr. Trareferred him to a
neurologist. (Tr. 490-92.)

On August 8, 2012, plaintiff complainéd Dr. Bragg that he had severe
back pain on the left side. Plaintifias noted to have nmial range of motion
about the cervical, thoracicn@ lumbar spine with no defts. All muscles in the
lower back were tight. Plaintiff waiagnosed with low back pain and was
prescribed Lorcet. (Tr. 472-73.) Plaintiff returned to Dr. Bragg the following day
with complaints of acute tenderness intbsacroiliac joints with muscle spasm
and very poor range of motion. Plafhtvas noted to have difficulty ambulating
because of pain. Plaintiff was preseibPrednisone, Skelaxin, and Nucynta, and
an injection of Solu-Medrol weaadministered. (Tr. 474-76.)

Plaintiff visited Dr. Bragg on Septdrar 10, 2012, with questions regarding
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disability. Dr. Bragg indicated that eould write a letter outlining plaintiff's
medical history. (Tr. 495-96.)

In a letter to plaintiff's counsel tied September 13, 2012, Dr. Bragg wrote
that plaintiff has “a lot of degenerativatbar disease with significant arthritis in
his hands and his shoulders,” significafiergies, and CAD with cardiac
intervention. Dr. Bragg opined:

| feel very strongly that he can tanger do his job with any type of

regularity and especially at a pacattis required for him to make a

living. | feel strongly that this gentleman is somewhat disabled and |

don’t believe his condition will improve any.

... [H]e can no longer do his jobexfuately. In fact, hard physical

labor, which is what his job entatsuld certainly be very detrimental

to his health.

(Tr. 494.)

On October 25, 2012, Dr. Bragg coeted a Physician’s Assessment for
Social Security Disability Claim (Assesgnt) in which he reported plaintiff's
diagnosed conditions to legenerative disc disease of the cervical and lumbar
spine, CAD—post angioplasty and sterid chronic allergies and asthma. Dr.
Bragg reported his clinical findings taclude arthritic changes of the hands,
lumbar spine, and cervical spine; multigiees of pain, joint stiffness, and
swelling; epigastric pain; chronicdareased low back pain; and coronary

arteriograms showing triple vesselehse. Dr. Bragg reported plaintiff's

symptoms to be chest pain, shortnessreath, sweatiness, and fatigue and that
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plaintiff had marked limitations of phigsl activity. Dr. Bragg reported that
plaintiff's cardiac symptoms would interfe with his concentration and attention
during twenty percent of an eight-hour day. As to plaintiff's exertional limitations,
Dr. Bragg opined that plaintiff could watkwo city blocks wihout rest or severe

pain; could stand/walk less than two hours in an eight-hour workday; could sit
about two hours in an eight-hour workdayd would require a job that permitted
shifting positions betweenasiding, sitting, and walkingt will. Dr. Bragg opined
that plaintiff would need to take two three unscheduled breaks during an eight-
hour workday and would need to restr¢hirty minutes to two hours before
resuming his work. Dr. Bragg opined thaaipliff needed to elevate his legs to
seventy degrees with prolonged sitting, and would need to elevate his legs during
twenty percent of an eight-hour workdalr. Bragg opined that plaintiff could
occasionally lift and carry up to twenty pounds and could occasionally use his
upper extremities for reachingushing, and pulling; fagrasping and holding; for
gross and fine manipulation; and feaching overhead. Dr. Bragg opined that
plaintiff should never crouch or squat asttbuld rarely twist, stoop, bend, climb
ladders, or climb stairs. Dr. Braggtiner opined that plaintiff should avoid
concentrated exposure toteme cold and heat, high humidity, and wetness; avoid
moderate exposure to climbing stairs, sotsfteaners, fumes, odors, gases, dusts,

and chemicals; and avoid all exposureitfarette smoke. Dr. Bragg opined that
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plaintiff needed ten to twelve hours okte day and would kebsent from work at
least three days a month because ofrhirments or treatment therefor. Dr.
Bragg stated that plaintiff experiencte reported limitations at the reported
levels since Marc011. (Tr. 497-99.)

In a Supplemental Physam’'s Assessment for S@tiSecurity Disability
Claim (Supplemental Assessment) cdetpd November 30, 2012, Dr. Bragg
addressed plaintiff’'s impairments as thesgrsted on and prior to December 30,
2008, noting that plaintiff had been diagnos¢dhat time with allergies, anxiety,
degenerative joint disease, shouldanpsleep apnea, swtic dysfunction,
hypertension, IBS, back pain, chronicstéis, CAD, inguinal hernia, rotator cuff
tear, and carpal tunnel. CBragg reported that sympis experienced by plaintiff
during such time included chest pain, shess of breath, palpitations, angina-
equivalent pain, and fatiguér. Bragg reported thatahtiff's cardiac symptoms
would not have interferedith his concentration andtantion such that twenty
percent of an eight-hour workday woulddféected. Dr. Bragg reported no weight
restrictions for plaintiff and opined that uld not have been limited to less than
six hours standing and walking during said period. Dr. Bragg opined that plaintiff
would likely have required unschedulee#ks during an eight-hour workday, but
would not have needed two to three sbobaks at thirty minutes to two hours

each. Dr. Bragg opined that plaintiff would not have needed to elevate his legs on
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or prior to December 31, 2008. Finallr. Bragg reported that plaintiff's
impairments or treatment therefor wollave resulted in plaintiff being absent
from work twice a month. (Tr. 501-02.)

IV. Additional Evidence Considered by the Appeals Councfl

X-rays dated October 25, 2012, showeitd degenerative changes of the
right hip, minimal degeneti@e changes of the left i and minimal degenerative
changes of the pelvis. (Tr. 509-10.) X-rays of the lumbar spine showed lumbar
spondylosis with mild disc space narrowifaget arthropathy, and slight anterior
spondylolisthesis at L4-L5. (Tr. 511.) X-rays of the sacroiliac joints were
unremarkable. (Tr. 512.)

An MRI of the lumbar spine datédarch 6, 2013, showed spinal canal
stenosis at L4-5 associated with aranddulge, anterolisthesis and posterior
hypertrophic changes, lateral annulargauat L2-3 and L3-4 with foraminal
encroachment, and signal changes at lpb$sibly associated with degenerative
changes or stress response seconddgctd arthropathy. (Tr. 513-14.)

V. The ALJ's Decision

The ALJ found that plaintiff last metéhnsured status requirements of the

? The following evidence was not before the ALJhat time of her decision but was submitted to
and considered by the Appeals Council on piffistrequest to review the ALJ’s decision.
Because the Appeals Council considered thitaxhal evidence in denying review, the Court
must consider it in determining whethtbe ALJ's decision was supported by substantial
evidence.Frankl v. Shalala, 47 F.3d 935, 939 (8th Cir. 199%ichmond v. Shalala, 23 F.3d

1441, 1444 (8th Cir. 1994).
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Social Security Act on December 31, 2008. The ALJ found that plaintiff had not
engaged in substantial gainful activdyring the period from October 14, 2005,
through December 31, 2008, ttiate last insured. The ALJ found that plaintiff's
CAD, status post myocardial infarctiondastent placement, bilateral carpal tunnel
syndrome, and obstructiveesip apnea were severeparments through the date
last insured, but that plaintiff did nbave an impairment or combination of
impairments that met or medically equaddimpairment listed in 20 C.F.R. Part
404, Subpart P, Appendix 1. (Tr. 13-18he ALJ found that, through December
31, 2008, plaintiff had the residual furmnal capacity (RFC) to perform light
work® except that he could perform

no overhead reaching; no more than occasional climbing of ramps and

stairs; no climbing of ladders, ropesscaffolds; and only occasional

balancing. Furthermore, the ¢faant needed to alternate between

sitting, standing and walking every 45 minutes at will; could less than

frequently grip and grasp witthe hand; and needed to avoid

temperature extremes.
(Tr. 17.)

The ALJ found plaintiff unable to perm any past releant work through
December 31, 2008. Considering plaintifige, education, work experience, and

RFC, the ALJ determineithat vocational expert testimony supported a finding

that, through December 31, 2008, plaintduld perform other work existing in

3 “Light work involves lifting no more than 20 poundsa time with frequat lifting or carrying
of objects weighing up to 10 pounds. . . . [A] jolinighis category when it requires a good deal
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significant numbers in the national econgrand specifically, film processing
clerk, lobby attendant, and children’s attendant. The ALJ therefore found that
plaintiff was not under a disability fno October 14, 2005, tbugh December 31,
2008. (Tr. 23-25))
VI. Discussion

A claimant seeking DIB under Title ¢if the Social Security Act must
establish a disability that existed priorth@ expiration of his insured status.
Martonik v. Heckler, 773 F.2d 236, 238 (8th Cir. 1985). The Social Security Act
defines disability as the "inability to engage in any substantial gainful activity by
reason of any medically determinable plgsor mental impairment which can be
expected to result in death or which hasgdd or can be expected to last for a
continuous period of not less than 18nths." 42 U.S.C. § 423(d)(1)(A). An
individual will be declared disabled "onlfyhis physical or mental impairment or
impairments are of such severity thati@ot only unable to do his previous work
but cannot, considering his age, educatand work experiere, engage in any
other kind of substantial gainful work veh exists in the national economy." 42
U.S.C. § 423(d)(2)(A).

To determine whether a claimantisabled, the Commissioner engages in a

five-step evaluation procesSee 20 C.F.R. § 404.152@owen v. Yuckert, 482

of walking or standing, or when it involvestsig most of the time with some pushing and
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U.S. 137, 140-42 (1987). The Commissiobegins by deciding whether the
claimant is engaged in substantial galrfctivity. If the claimant is working,
disability benefits are denied. Nexte Commissioner decides whether the
claimant has a “severe” impairment ondaination of impairments, meaning that
which significantly limits his ability to dbasic work activities.If the claimant's
impairment(s) is not severe, then heat disabled. The Commissioner then
determines whether claimant's impaént(s) meets or equals one of the
impairments listed in 20 C.F.R., SulbpR, Appendix 1. If claimant's
impairment(s) is equivalent to one o€thsted impairments, he is conclusively
disabled. At the fourtbtep, the Commissioner edliahes whether the claimant
can perform his past relevant work. If §me claimant is not dabled. Finally, the
Commissioner evaluates various factorslétermine whether the claimant is
capable of performing any other work in the economy. If not, the claimant is
declared disabled and becomes entitled to disability benefits.

The decision of the Commissioner mhustaffirmed if it is supported by
substantial evidence on the recasla whole. 42 U.S.C. § 405(8rhardson v.
Perales, 402 U.S. 389, 401 (197 1stesv. Barnhart, 275 F.3d 722, 724 (8th Cir.
2002). Substantial evidence is lesartla preponderance but enough that a

reasonable person would find it adeigui@ support the conclusiodohnson v.

pulling of arm or leg controls 20 C.F.R. § 404.1567(b).
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Apfel, 240 F.3d 1145, 1147 (8th Cir. 200Ihis “substantial evidence test,”

however, is “more than a meesearch of the recofdr evidence supporting the

Commissioner’s findings."Coleman v. Astrue, 498 F.3d 767, 770 (8th Cir. 2007)

(internal quotation marks and citatiomitted). “Substantial evidence on the

record as a whole . . . requir@s$nore scrutinizing analysisld. (internal quotation

marks and citations omitted).

To determine whether the Commissioner's decision is supported by

substantial evidence on the record aghale, the Court must review the entire

administrative record and consider:

1.

2.

The credibility findings made by the ALJ.
The plaintiff's vocational factors.
The medical evidence frometiting and consulting physicians.

The plaintiff's subjective complaints relating to exertional and
non-exertionahctivities and impairments.

Any corroboration by third parties of the plaintiff's
impairments.

The testimony of vocationakgerts when required which is
based upon a proper hypothetical stin which sets forth the
claimant'smpairment.

Sewart v. Secretary of Health & Human Servs., 957 F.2d 581, 585-86 (8th Cir.

1992) (internal citations omitted). The@t must also consider any evidence

which fairly detracts from th€ommissioner’s decisionColeman, 498 F.3d at
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770;Warburton v. Apfel, 188 F.3d 1047, 1050 (8th Cir999). However, even
though two inconsistent conclusionsynize drawn from the evidence, the
Commissioner's findings may still be qquted by substantial evidence on the
record as a wholePearsall, 274 F.3d at 1217 (citingoung v. Apfel, 221 F.3d
1065, 1068 (8th Cir. 2000)). “[I]f there is substantial evidence on the record as a
whole, we must affirm the administratidecision, even if the record could also
have supported an opposite decisioweikert v. Qullivan, 977 F.2d 1249, 1252
(8th Cir. 1992) (internal quotan marks and citation omittedjee also Jones ex
rel. Morrisv. Barnhart, 315 F.3d 974, 977 (8th Cir. 2003).

The predominant issue in this casaisether plaintiff was disabled by his
impairments before his insured sigiexpired on December 31, 200&e
Martonik, 773 F.2d at 238. Plaintiff claims thidte medical opinions expressed by
Dr. Bragg in his November 2012 Supplemédtssessment showed plaintiff to be
so disabled during this period, but thia ALJ wholly failed to consider this
opinion evidence in her written decision.aiptiff contends that the ALJ’s failure
to consider this opinion evidence frontreating physician runs afoul of the
Regulations and constitutes error inasmaglsuch evidenceldressed the effects
of plaintiff's impairments during the relevant period. For the following reasons,
the matter will be remanded for cashsration of this opinion evidence.

In her written decision, the ALJ summneed plaintiff's testimony and the
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medical records detailing plaintiff's impeents and treatmetiterefor for the

period prior to December 31, 2008, and dadter. The ALJ also reviewed the
opinions rendered by Dr. Bragg in Sepbamnand October 2012d determined to
accord them less than controlling weight because they addressed plaintiff's then-
current abilities, which was attime well after the expiti@n of plaintiff's insured
status on December 31, 200&ed Tr. 22.) Indeed, thALJ noted Dr. Bragg's
statement in the October 2012%essment that plaintiff did not first experience the
opined limitations util March 2011. (d.) However, as noted by the plaintiff, the
ALJ wholly failed to address theddember 2012 Supplemental Assessment
completed by Dr. Bragg, although it was sutieal to the ALJ prior to her decision
and was a part of the adminigive record before the ALJ.S¢e Tr. 30.)

An ALJ must explain the weight\gn to opinions from treating sources,
non-treating sources, and non-examining sesir 20 C.F.R. § 404.1527(e)(2)(ii).
By explaining the weight given to medi source opinions, an ALJ both complies
with the Regulations and assists @aurt in reviewing the decisiorsee

Willcockson v. Astrue, 540 F.3d 878, 880 (8th Cir. 2008). In circumstances where

* Plaintiff contends that is unclear whether the administive record contained this

Supplemental Assessment at the time the welndlered her decision in December 2012. Given
plaintiff’'s averment that he submitted this evidence to the ALJ prior to her decision (PItf.’s Brief,
Doc. #26 at p. 12) and the inclusion of sucliderce on the ALJ’s List of Exhibits (Tr. 30,
“Physical RFC Assessment, Subsequerigaring, Dr. Thomas Bragg, 11/30/2012"), the
undersigned concludes that the awistrative record before the ALJ at the time of her decision
contained this Supplemental Assessment.
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a medical source opinion may affect thecome of a case, substantial evidence
does not support an ALJ's adse decision if it cannot be determined what, if any,
weight the ALJ afforded the opinioMcCadney v. Astrue, 519 F.3d 764, 767 (8th
Cir. 2008);see also Woods v. Astrue, 780 F. Supp. 2d 904, 913-14 (E.D. Mo.
2011);Powell v. Colvin, No. 4:12 CV 1996 DDN, 2014 WL 1057310, at *12 (E.D.
Mo. Mar. 14, 2014).

Here, there is no dispute that theAdid not address Dr. Bragg’s November
2012 Supplemental Assessment in her dexisiAs such, this Court is unable to
determine what, if any, weight tiAd_J afforded the opinion. While the
Supplemental Assessment contained amisiregarding plaintiff's exertional
limitations that were consistent withetlALJ’'s RFC finding that plaintiff could
perform light work, it also contained an opinion that plaintiff's impairments caused
him to miss work twice a month — a lintitan that the vocational expert testified
would preclude the performance of any woikecause the extent to which the
ALJ may credit or discredit Dr. Braggiéovember 2012 Supplemental Assessment
may affect the outcome of this case, #i€)’s failure to address this Supplemental
Assessment and explain the weighteg to it renders her decision of non-
disability unsupported by substéal evidence. The “primmg difficulty is not with
the possibility that the ALJ discounted [tfoginion[;] . . . the problem with the

ALJ’s opinion is that it is unclear whether the Adid discount [the] opinion, and,

-33-



if it did so, why.” McCadney, 519 F.3d at 767 (interneitation omitted; emphasis
in McCadney).

The ALJ’s failure to address DBragg’s Supplemental Assessment is
particularly significant here inasmuch as the only reason articulated by the ALJ for
according little weight to Dr. BraggSeptember and Octob2012 opinions was
that they did not address plaintiff's impaients or limitations as they existed on or
prior to December 31, 2008. Dr. Bragg’s November 2012 Supplemental
Assessment, however, did precisely that.

Accordingly, the matter will beemanded to the Commissioner for
consideration of Dr. Bragg’'s Novermb2012 Supplemental Assessment. Upon
such consideration, the ALJ shall @kithis treating physician’s opinion in
accordance with the Regulations; explaintsweight in her written decision; and,
in the event she determines not to acamtrolling weight to the opinion, shall
provide good reasons that are supporteduiystantial evidence on the record for
according it less than controlling weigliee 20 C.F.R. 8§ 404.1527(c). The ALJ
shall consider all relevant evidence of netm determining what weight to accord
Dr. Bragg’s Supplemental Assessmeantjuding evidence of the December 2005
sleep study that showed plaintiff to suffrom severe obstructive sleep apnea and

evidence of plaintiff's chronic fatigue reilag to this impairment as well as to
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medication side effects.

In view of the present status ofgdltase, it would be premature for this
Court to determine whether the assistapice medical advisor is required to
render an opinion as to the onset of disabil&gcord Grebenick v. Chater, 121
F.3d 1193, 1200-01 (8th Cir. 1997) (opinionrfronedical advisor is required if the
existing medical evidence is ambiguous@shether a disability may have begun
prior to the expiration of plaintiff's insunge status). The Cduherefore declines
to address plaintiff’'s claim to the extdrg argues that the ALJ erred in failing to
obtain such assistance.

Therefore, for all of the foregoing reasons,

IT IS HEREBY ORDERED that the decision of the Commissioner is
REVERSED, and this cause iIREMANDED to the Commissioner for further
proceedings consistent with this opinion.

A separate Judgment in accordance with this Memorandum and Order is
entered this same date.

/s/Terry. Adelman
UNITEDSTATESMAGISTRATE JUDGE

Dated this __ 10th day of September, 2014.

® In her decision, the ALJ acknowledged that flffiwas diagnosed with sleep apnea but stated
that the evidence did “not show that the clainanderwent a sleep studyigrto his date last
insured” or experienced “signifant problems caused by this impairment[.]” (Tr. 20.) Because a
review of the record shows the contrarg #i_J is advised upon remand to re-review the

medical and other evidencereicord in determining plaiifif's disability status.
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