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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
NORTHERN DIVISION

DESHIA R. FUGATE, )

Plaintiff,

)

)

)
V. )

) Case No. 2:13-CV-00094-SPM

)

)

)

CAROLYN W. COLVIN,
Acting Commissioner of Social Security, )

)
Defendant. )

MEMORANDUM OPINION

This is an action under 42 U.S.C. 88 405(u) 4383(c)(3) for judicial review of the final
decision of Defendant Carolyn W. Colvin, the Acting Commissioner ofab8ecurity, denying
the application of Plaintiff Deshia R. Fugag#laintiff”) for Disability Insurance Benefits
(“DIB™) under Title Il of the Social Security Act, 42 U.S.C. 88 4ftlseq.and for Supplemental
Security Income (“SSI”) under Title XVI dhe Social Security Act, 42 U.S.C. 88 1381 seq.
(the “Act”). The parties consented to therigdiction of the undergned magistrate judge
pursuant to 28 U.S.C. § 636(c). (Doc. 6). Becausmd the decision denying benefits was
supported by substantial evidence, | will affirm t@®mmissioner's denial of Plaintiff's
application.

l. PROCEDURAL BACKGROUND

On December 13, 2007, Plaintiff applied @B and SSI, alleging that she had been
unable to work since December 13, 2004 due tle@ seizures, back problems, restless leg
syndrome, carpal tunnel syndrondgpression, migraines, amggaucoma. (Tr. 42-43, 274-80,

281-88). Her application was initially deniedr(1L14-18). On Februar¥3, 2008, Plaintiff filed
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a Request for Hearing by an ALJ (Tr. 123). Afee hearing, the ALJssued an unfavorable
decision on May 19, 2010. (Tr. 92-10P)Jaintiff filed a Request foReview of Hearing Decision
with the Social Security Administration’s fApals Council on Jung&7, 2010 and the Appeals
Council remanded the case to anothedAIn May 26, 2011. (Tr. 109-12) On May 17, 2012,
Plaintiff amended her allegeanset date to March 13, 2007.r(1335). After a hearing, the
second ALJ issued an unfavorable decision o 2b, 2012. (Tr. 9, 12-27). Plaintiff again filed
a Request for Review of Hearing Decisianth Appeals Council onJuly 11, 2012, with
additional evidence. (Tr. 7-8). After consideyithe additional evidencehe Appeals Council
found that it did not provide a basis for changing ALJ’'s decision andettlined to review the
case on August 22, 2013. (Tr. 1-PJaintiff has exhausted all adhistrative remedies, and the
decision of the second ALJ stands the final decision of the Commissioner of the Social
Security Administration.

Il FACTUAL BACKGROUND*

At the hearing before the AdministragivLaw Judge (ALJ) on June 11, 2012, Plaintiff
testified as follows. Plaintiff was born in 19#hd has had two years of community college
education. (Tr. 41-42). She is a single parent ¥atlr children and receives disability payments
for two of them. (Tr. 42, 49, 54, 57). Plaintiff lagbrked in Novembe2011, preparing food in a
restaurant four hours a day for about a month.§8). At work, she got along with people okay.
(Tr. 60). She did not think she would be able to perform the job eight hours a day because her
legs would not be able to take it. (Tr. 6Between 2002 and 2009, Plaintiff also held jobs as a

counter worker filling drinks a fast food restaurant, as a prevatare worker taking care of an

! This is not intended to be a complete sumneéithe entire administtive record, but rather a
brief summary of those facts mastevant to Plaintiff's appeal.
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elderly uncle, as a cashier, as a CNA/dishwadsbek at a nursing home, and as an assembler at
a factory. (Tr. 471-76).

Plaintiff testified that she has trouble doimgdinary day-to-day activities such as
cooking, laundry, and taking out the trash becafdeer carpal tunnel syndrome. (Tr. 43-44).
She can lift up to 20 or 25 pounds. (Tr. 45). mié#i drives, but she has trouble driving
(especially at night) because of her glaucoma. 4&, 57). Her vision is blurry and varies from
day to day. (Tr. 46, 49). She has migraines tw three times a week. (Tr. 48). She has
depression that affects her ability to do thimgth her kids. (Tr. 49)Her restless leg syndrome
keeps her up at night. (Tr. 5@laintiff's mother helps her #h transporting her kids, doing
grocery shopping, running errands, gaying bills. (Tr. 51-52, 56-57).

Plaintiff has an extensive record of meditaatment for various mental and physical
problems, including major depressive disordarxiety, bipolar disorder, migraine headaches,
restless leg syndrome, pain and numbness in her extremities, carpal tunnel syndrome, back pain,
seizures, sleeping problems, vision problermhgpertension, an ankle fracture, respiratory
illnesses, and dental issues. Records of partiamortance to this appeal include records from
January 2005 through July 2007 showing that skeived treatment for depression and anxiety
from Dr. Favazza, Dr. Reddy, and others atvigrsity Hospital (Tr. 548-76); records from
November 2006 through May 2008 showing that sdeeived services at Burrell Behavioral
Health for her anxiety, depression, family issues, and financial issues (Tr. 603-23, 654-61);
records from October 2008 through December 20@9vag that Plaintiff received treatment for
anxiety and panic attacks from Kristin ParkinsibhD., and others at Burrell Behavioral Health
(Tr. 879-98); records from February 2009 throu@ctober 2009 showing that Plaintiff received

treatment for anxiety, depressionnmadisorder, fluid retention, déal problems, and pain from



Dr. Forest Conley, D.O., (Tr. 695-707); reds from May 2007 through February 2012 showing
that Plaintiff received treatment for numbnessjzures, carpal tunnel syndrome, migraine
headaches, anxiety, stress, panic attacks, andisteegs from neurologist Igbal Khan, M.D. (Tr.
709-22, 748, 919-20, 999, 1126-30); records fromeJ2010 through August 2012 showing that
Plaintiff received treatmenfor depression, anxiety, and stress from psychiatrist Ahmed
Taranissi, M.D. (Tr. 983-84, 1162-63, 1188-88nd records from September 2010 through
April 2012 showing that Plaintiff receed treatment for seizure disordew back painglucose
intolerance, dental problems, osteomyelitisutacbronchitis, chronic laryngitis, restless leg
syndrome, insomnia, acute sinusitis, depressamal anxiety from her primary care physician,
Denise Freidel, D.O. (Tr. 1132-61).

The record before the ALJ camed two opinions from Plaiiffts treating sources: (1) a
December 30, 2009 Mental Source Statement fymParkinson indicating that Plaintiff had
some moderate cognitive andcid limitations (Tr. 726-27), an(®) a May 2012 letter from Dr.
Freidel stating that Plaintiff “§jhts migraines 1-3 times per week and has to be in bed 2 hours to
help them subside,” that “henge anxiety limits her interaci with people,” ad that she “can
not hold a job due to her medi issues.” (Tr. 1164).

The record before the ALJ also contairlecce opinions from nomamining state agency
consultants: (1) a February 2008 mental RFCsassent from Glenn D. Frisch, M.D., reflecting
some moderate cognitive and social limdas (Tr. 624-37); an October 2010 mental RFC
assessment and psychiatric review technique foorm Mark Altomari, Ph.D., reflecting some
moderate cognitive and social mental limitatighs 1093-1114); and an October 2010 physical

RFC assessment from Janie Vale, M.Dnhdi¢ating that Plaintiff could lift 20 pounds

2 Some of Dr. Taranissi's records were datedrahe ALJ's decision and were submitted to the
Appeals Council. (Tr. 1188-90).



occasionally and 10 pounds frequently, could stand and/or walk for about six hours in an eight-
hour workday, could sit for a total of six houmsan eight-hour wdday, had unlimited pushing
and pulling ability, had some postural and enwinental limitations, and had no manipulative or
visual limitations (Tr. 1108-1114).

After the ALJ’s decision, two additional oparis were submitted tihe Appeals Council:
(1) a June 2012 letter from treeg physician Dr. Freidel statingat Plaintiff “would miss more
than 14 days of work per year due to her ptgisand mental disabilities” (Tr. 1167), and (2) a
July 2012 mental capacity assessment from trg@gisychiatrist Dr. Taranissi, who found that
Plaintiff had numerous “marked” and “extreme” limitations in several areas of cognitive and
social functioning and that those limitationad been present sinbéarch 31, 2007. (Tr. 1186-
87).

Ill.  STANDARD FOR DETERMINING DISABILITY UNDER THE ACT

To be eligible for benefits undéhe Social Securitct, a claimant must prove he or she
is disabledPearsall v. MassanarR74 F.3d 1211, 1217 (8th Cir. 200Bgker v. Sec’y of Health
& Human Servs.955 F.2d 552, 555 (8th Cir. 98). The Social Securitct defines as disabled
a person who is unable “to engage in any sultisfegainful activity byreason of any medically
determinable physical or mental impairment whieim be expected to rdsin death or which
has lasted or can be expected to last for éirnaous period of not less than twelve months.” 42
U.S.C. 88 423(d)(1)(A); 1382c(a)(3)(A3ee also Hurd v. Astrué&21 F.3d 734, 738 (8th Cir.
2010). The impairment must be “of such severigt {the claimant] is1ot only unable to do his
previous work but cannot, considering his aggcation, and work exgence, engage in any
other kind of substantial gainful work whiakxists in the national economy, regardless of

whether such work exists in the immediate areavhich he lives, or whether a specific job



vacancy exists for him, or whether he would Hieed if he applied for work.” 42 U.S.C. 88§
423(d)(2)(A); 1382c(a)(3)(B).

To determine whether a claimais disabled, the Commissier engages in a five-step
evaluation process. 20 C.F.R. 88 404.1520(a), 416.92¥#a)also McCoy v. Astrué48 F.3d
605, 611 (8th Cir. 2011) (discussing the fivepsiocess). At Stene, the Commissioner
determines whether the claimant is currently engga@ “substantial gainful activity”; if so, then
he is not disabled. 20 C.F.B§ 404.1520(a)(4)(i), 416.920(a)(4)(MicCoy, 648 F.3d at 611. At
Step Two, the Commissioner determines whetheicthimant has a severe impairment, which is
“any impairment or combination of impairmentvhich significantly limits [the claimant’s]
physical or mental ability to do basic work adtes”; if the claimantdoes not have a severe
impairment, he is not disabled. 20 C.F88.404.1520(a)(4)(ii), 404.1526)( 416.920(a)(4)(ii),
416.920(c); McCoy, 648 F.3d at 611. At Step Thtee, Commissioner evaluates whether the
claimant’s impairment meets or equals onetled impairments listed in 20 C.F.R. Part 404,
Subpart P, Appendix 1 (the “listings”). 20 C.F.R. 88 404.1520(a){4)4iL6.920(a)(4)(iii);
McCoy, 648 F.3d at 611. If the claimant has summipairment, the Commissioner will find the
claimant disabled; if not, the Commissioner proceeill the rest of the five-step process. 20
C.F.R. 88 404.1520(d), 416.920(¥)cCoy, 648 F.3d at 611.

Prior to Step Four, the Commissioner mastess the claimant’s “residual functional
capacity” (“RFC”), which is “the most a claimant can do despite [his or her] limitatiMmote
v. Astrue 572 F.3d 520, 523 (8th Cir. 2009)tilzg 20 C.F.R. § 404.1545(a)(1¥re also20
C.F.R. 88 404.1520(e), 416.920(e). 8tep Four, the Commissiandetermines whether the
claimant can return to his past relevant wamkcomparing the claimantRFC with the physical

and mental demands of the claimant’'s padévant work. 20 C.F.R. 88 404.1520(a)(4)(iv),



404.1520(f), 416.920(a)(4)(iv), 416.920(McCoy, 648 F.3d at 611. If thelaimant can perform
his past relevant work, he is not disabled; & thaimant cannot, the analysis proceeds to the next
step.ld. At Step Five, the Commissioneonsiders the claimant’'s REage, education, and work
experience to determine whether the claimant mwake an adjustment to other work in the
national economy; if the claimant cannot makedjustment to other work, the claimant will be
found disabled. 20 C.F.R. 8®4.1520(a)(4)(v), ¥6.920(a)(4)(v)McCoy, 648 F.3d at 611.

Through Step Four, the burden remains with dla@mant to prove @t he is disabled.
Moore 572 F.3d at 523. At Step Five, the burdentstid the Commissioner to establish that,
given the claimant’s age, education, and wotgegience, there are a sificant number of other
jobs in the national economy that the claimant can perflatmBrock v. Astrug674 F.3d 1062,
1064 (8th Cir. 2012).

IV.  THE ALJ’ SDECISION

Applying the foregoing five-step analysihe ALJ here found that Plaintiff met the
insured status requirements of the Aatotlygh December 31, 2011, and had not engaged in
substantial gainful activity siecMarch 31, 2007, the alleged ondate of disability. The ALJ
found that Plaintiff had the severe impairmentdigiolar disorder, seizardisorder, migraines,
degenerative disc disorder, and obesity; and Blaintiff did not have an impairment or
combination of impairments that meets or medyjcaljuals the severity of one of the listed
impairments in 20 C.F.R. § 404, SubpartAppendix 1. (Tr. 15-18). The ALJ found that
Plaintiff had the RFC to perform a range of ligitrk as defined in 20 C.F.R. § 404.1567(b)
and 8§ 416.967(b). Specifically, he found that ml#icould lift or carry20 pounds occasionally
and ten pounds frequently; could stand, sig/anwalk for about six hours during a normal

eight-hour workday; could occasially climb ramps and stairgould occasionally balance,



kneel, crouch, crawl; could frequidy reach, handle, and finger; could never climb ladders, ropes
or scaffolds; should avoid expo® to hazards, such as darmges machinery or unprotected
heights; had limited fine visual aity such that she was unable &ad fine prints as part of her
job duties; could not operate a toovehicle or work in intenssunlight or outdoors as part of
her job duties; and could understia remember, and carry out ndetailed, two- or three-step
instructions and perform repee tasks in a routine worknvironment involving infrequent
changes and wherein interaction with supervisors, coworkers, and the public would be superficial
in nature. (Tr. 18). Relying on the testimonyaoWocational expert, the ALJ found that while
Plaintiff was unable to perform glrelevant work, there wereljs such as cleaner/polisher,
folder, and housekeeping cleaner that exist in significant numbers in the national economy that
she can perform. (Tr. 25-27). The ALJ therefaoncluded that Plaintiff had not been under a
disability from March 31, 2007, through tHate of the decision. (Tr. 27).

V. DISCUSSION

Plaintiff's primary argument is that the AlsJdecision should be reversed because the
ALJ failed to properly evaluatand rely on the treating souraminions in tle record and
improperly formed his own opinion in the medi@lidence. Specifically, Plaintiff argues that
the ALJ gave insufficient weight to the May 201&de from Dr. Freidel. (Tr. 1164). She also
suggests that the opinions submitted to Appeals Council—the Jun2012 letter from Dr.
Freidel and the July 2012 mental capacigsessment from her treating psychiatrist, Dr.
Taranissi—provide grounder remanding the case.

A. Standard for Judicial Review
The decision of the Commissioner must be affirmed if it complies with the relevant legal

requirements and is supported by substantial evidence ire¢bedras a wholesee42 U.S.C.



88 405(g); 1383(c)(3)Richardson v. Peralegt02 U.S. 389, 401 (1971Fstes v. Barnhast275
F.3d 722, 724 (8th Cir. 2002Pate-Fires v. Astrue564 F.3d 935, 942 (8th Cir. 2009).
“Substantial evidence ‘is less than a prepoadee, but enough that a reasonable mind might
accept as adequate to support a conclusidtetistrom v. Astryeé80 F.3d 1057, 1063 (8th Cir.
2012) (quotingMoore, 572 F.3d at 522). In determining ®&ther substantial evidence supports
the Commissioner’s decision, the court considers both evidence that supports that decision and
evidence that detractsom that decisionld. However, the court “do[es] not reweigh the
evidence presented to the ALJ, and [it] defpitio the ALJ's determinations regarding the
credibility of testimony, adong as those determinatioase supported by good reasons and
substantial evidence.ld. at 1064 (quotingsonzales v. Barnhard65 F.3d 890, 894 (8th Cir.
2006)). “If, after reviewing the record, the court finds it is pbkesito draw two inconsistent
positions from the evidence and one of those positions represents the ALJ’s findings, the court
must affirm the ALJ’s decision.'Partee v. Astrue638 F.3d 860, 863 (8th Cir. 2011) (quoting
Goff v. Barnhart421 F.3d 785, 789 (8th Cir. 2005)).
B. Dr. Freidel's May 2012 Opinion

Dr. Freidel was Plaintiff's primary carphysician from September 2010 through April

2012. (Tr. 1132-61). On May 22, 2012, Drelgel completed a letter stating:

[Plaintiff] has been my patient sincel8/10. [Plaintiff] has diagnosis [sic] that
include: depression, anxiety, migraineakdaches, seizure disorder, hypertension,
glucose intolerance, low back pain, bilateral knee pain, restless leg syndrome,
insomnia, sleep apnea and she foughtamsyelitis in her right jaw over the past
year. She fights migraines 1-3 times per wae# has to be ibed 2 hours to help
them subside. Her severe anxiety limits her interaction with people. It is my
opinion that [Plaintiff] can not hold a job due to her medical issues.

(Tr. 1164). The ALJ discussed this opinion but gave it “considerably less than controlling

weight.” (Tr. 24).



“A treating physician’s opinion is given caatling weight if it ‘is well-supported by
medically acceptable clinical and laboratorygtiastic techniques and is not inconsistent with
the other substantial evidence in [a claimant’s] case recadrillely v. Astrue 580 F.3d 675, 679
(8th Cir. 2009)(quoting 20 C.F.R. § 404.1527(d)(28hontos v. Barnhar328 F.3d 418, 426
(8th Cir. 2003);Prosch v. Apfel 201 F.3d 1010, 1012-13 (8th Cir. 2000); 20 C.F.R. 88
404.1527(c)(2), 416.927(c)(2). Nonetheless, an] Ahay give lesser wght to a treating
physician’s opinion if this standand not satisfied. Where it igot, this “means only that the
opinion is not entitled to ‘controlling weight,” hohat the opinion should be rejected.” Social
Security Ruling 96-2p, 1996 WL 374118, at *4ulfd 2, 1996). “Treating source medical
opinions are still entitled to ¢erence and must be weighedngsiall of the faatrs provided in
20 C.F.R. 404.1527 and 416.927d. These factors include the length of the treatment
relationship and the frequency of examioati the nature and extent of the treatment
relationship, the evidence provided by the sour@ipport of the opiniorthe consistency of the
opinion with the record as a wiaglthe level of specialization tifie source, and other relevant
factors. 20 C.F.R. 88 404.1527(c)(2)-(6), 416.927§e)§2. “When an ALJ discounts a treating
physician’s opinion, he shouldwg good reasons for doing sd@avidson v. Astrue501 F.3d
987, 990 (8th Cir. 2007kee als®20 C.F.R. 88 404.1527(c)(2), 416.927(c)(2) (“We will always
give good reasons in our # of determination or decisionrfthe weight we gie your treating
source’s opinion.”).

After review of the ALJ’'s decision and threcord as a whole, find that the ALJ’s
decision to discount Dr. Fel's opinion was supported by good reasons and substantial
evidence. First, Dr. Freidel's apon that Plaintiff‘cannot hold a job due tber medical issues”

concerns a question reserved to the Commissameis not a medical opom that is entitled to
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deferenceSee Ellis v. Barnhayt392 F.3d 988, 994 (8th Cir. 2005) (“A medical source opinion
that an applicant is ‘disabled’ or ‘unable weork’ . . . involves an issue reserved for the
Commissioner and therefore is not the type€noédical opinion’ to which the Commissioner
gives controlling weight.”)see als®0 C.F.R. 88 404.1527(d)(1), 416.927(d)(1).

Second, the ALJ properly found that Dr. Fréglenedical opinions were “not supported
by her treatment notes.” (Tr. 24). More specificahe ALJ explained that although the specific
limitations articulated in Dr. Freidel's opiniorelate to Plaintiff's anxiety and migraine
headaches, “Dr. Freidel did notgrdarly treat [Plaintiff] for a metal impairment or migraine
headaches” and Plaintiff did notgsent with medical signs thatpported Dr. Freidel’s opinions.
(Tr. 24). The ALJ’'s assessment is supportedhgyrecord. Between September 2010 and April
2012, Dr. Freidel saw Plaintiff appramately fifteen times and treated her for a variety of issues,
including tooth pain, sore throat, laryngitisugh, sinus pressure, restless leg syndrome, lower
back pain, and glucose intolecan (Tr. 1132-61). The only meati of headache in Dr. Freidel's
treatment notes is a February 2011 note stdtiegdache bad,” and there is no indication that
Dr. Freidel made any diagnoses or providey &eatment for the headaches. (Tr. 1150). Her
notes provide no support for her opinion that Pifdiffights migraines 1-3 times per week and
has to be in bed 2 hours toinéhem subside.” (Tr. 1164).

Dr. Freidel's notes do indicatbat Plaintiff sometimes complained of mental symptoms,
but the complaints were sporadic and appeardx tprimarily related to giational stressors. In
2010, Dr. Freidel's notes caih no mentions of mental issuatsall. In 2011, mental symptoms
are mentioned only a few times: Dr. Freidel nateéebruary and Jurtbat Plaintiff was under
stress (Tr. 1146, 1150), in Auguad11 that Plaintiff was on an titepressant that helped her

mood a lot (Tr. 1144)and in October 2011 & Plaintiff was under dts of stress” and had
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“depression” (Tr. 1142-43). The first detailed dgston of mental symmms was in January
2012, when Plaintiff reported that she had stoppkitigeher antidepressant, was more irritable,
was not sleeping, had been “kicked out” of her raeim¢alth treatmnt services, and had lost her
job. (Tr. 1138). Dr. Freidel diagnosed depgies and anxiety and recommended restarting
Pristig. (Tr. 1139). At Plaintiff'siext visits in February and Mzh 2012, Plaintiff did not report
mental symptoms. (Tr. 1133-37). In April 2012aiatiff reported beingunder “a lot ofstress”
due to her children, her mother, and her foem being unable to focus; and having trouble
sleeping. (Tr. 1131). On examiima, she was tearful, depredsand anxious, but Dr. Freidel
noted that she was “doing better” after thegksp Dr. Freidel again dgnosed depression and
anxiety. (Tr. 1132).

Although the above notes suggest that Plaintiff experienced some occasional stress,
depression, and anxiety, they do not support Peidel’s opinion that Rintiff “has severe
anxiety [that] limits her interaction with peopl#iat would prevent her from working at any job.
The fact that Dr. Freidel's opinions contaimiiations not reflected in her treatment notes
supports the ALJ’s decision ttiscount those opinion§ee Anderson v. Astrué96 F.3d 790,
794 (8th Cir. 2012) (holding the AlLdid not err in giving minimaweight to tke report of a
treating physician where the opinion was coschly and contained significant limitations not
reflected in his treatment notesjpgan v. Apfel239 F.3d 958, 961 (8t@Gir. 2001) (affirming
the ALJ’s decision to discount the opinionadfreating physician where it contained limitations
that “stand alone” and “were never mentionegthie physician’s] numerougcords otreatment
... nor [were] they supported by any objectigsting or reasoning which would indicate why

the claimant’s functioning need be so restricted”).
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Third, the ALJ properly considerddat Dr. Freidel's notes ohental symptoms appear to
have been based primarily on Plaintiff's subjestoomplaints rather than on objective signs or
medical findings. Indeed, as tiAd.J noted, the only indication iDr. Freidel's notes that Dr.
Freidel ever observed any clial signs of mental symptomsere in her April 2012 notes
indicating that Plaintifivas tearful, anxious, and depressed. (Tr. 24, 1133.Kirby v. Astrye
500 F.3d 705, 709 (8th Cir. 2007) (holding thatAdn) was entitled to give less weight to a
treating physician’s opinion that “was based édygon [the claimant’s] subjective complaints
rather than on objective medical evidence”).

Fourth, it appears from the record that Riifif's mental symptoms occurred primarily
when Plaintiff was experiencing situationalestsors and/or was not taking her prescribed
antidepressants. Such symptoms aneegaly not considered disablin§ee Brown v. Astrye
611 F.3d 941, 955 (8th Cir. 2010) (*If an impairment can be controlled by treatment or
medication, it cannot be consigd disabling.”) (quotindrace v. Astrue578 F.3d 882, 885
(8th Cir. 2009));Gates v. Astrue627 F.3d 1080, 1082-83 (8th Cir. 2010) (affirming the ALJ's
finding that the claimant’s demsion was not severe where teeard suggested his depression
was situational, was related to marital isswesd improved with a regimen of medication and
counseling).

Fifth, the ALJ properly determined that Ckreidel’'s opinions werénconsistent with
other evidence in the recordclading opinion evidence. The Alghve “significant weight” to
the opinion of Plaintiff's teating psychiatrist, Dr. Parldon, who found Plaintiff had only
“moderate” limitations in several areas: the ability to remember locations and work-like
procedures; the ability to undensta remember, and carry out degdilinstructionsthe ability to

perform activities within a schedule, maintaiegular attendance, and be punctual within
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customary tolerances; the ability to sustain atinary routine without special supervision; the
ability to interact appropriately with the geakpublic; the ability to accept instructions and
respond appropriately to criticism from supervssand the ability to respond appropriately to
changes in the work setting. (Tr. 23-24, 726-20%). Parkinson further found that Plaintiff had
no significant limitation in the ability to understand, remember, and carry out simple instructions.
(Tr. 726-27). The ALJ found this opinion consigtevith Dr. Parkinson’s treatment notes, which
showed that Plaintiff had a depressed moodatdhd blunted affeceand partial insight and
judgment, but not more severe symptoms. 2ft.881-86, 894-98). In asseng Plaintiff's RFC,
the ALJ accommodated the limitations in Dr. Faskn’s opinion by limiting Plaintiff to jobs
involving “non-detailed, two- or theestep instructions” and “repigve tasks in a routine work
setting involving infrequent cimges and wherein interaction wislupervisors, co-workers, and
the public would be superficial in nature.” (Tr. 18).

Dr. Freidel’'s opinion was also inconsistewth the opinions of the two non-examining
State agency consultants, Dr. Frisch and Dtorhkri, each of which thALJ gave “significant
weight.” (Tr. 23). Both Dr.Frisch and Dr. Altomari completed mental RFC assessments
indicating that Plaintiffhad, at most, moderate limitationsnrental abilities needed to perform
work. (Tr. 624-37, 1093-1107). As the ALJ notededd consultants based their opinions on
comprehensive reviews of the record and acamga their opinions with detailed narratives
explaining the evidence suppaogi their opinions. (Tr. 23).

Dr. Freidel’s opinion that Plaintiff's “severe xaty limits her interaction with people” is
also inconsistent with Plaintiff's own statent that when she worked in November 2011, she
got along okay with people and had no difficulty with her manager. (Tr. 60). It is also somewhat

inconsistent with records disssed by the ALJ that showathalthough Plaintiff often had
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abnormalities in her mood and affect, other aspettRlaintiffs mental status examinations
were normal: she was typically observed todo®perative, not in acute distress, alert and
oriented, with normal thought content, witlormal speech patterns, making good eye contact,
having fair judgment, having iatt memory and attention, andvivy no suicidal or homicidal
ideations. $ee, e.g.Tr. 19-20, 573, 576, 610, 657, 661, 663, 983, 999, 1033, 1162).

Furthermore, Dr. Freidel's opgon regarding Plaintiff's heatthes is inconsistent with
the treatment notes of Dr. Igbidhan, who treated Plaintiff foher headaches. Dr. Khan often
noted that Plaintiff's headaches wecentrolled by Topomax. (Tr. 919-20, 999, 1129-30,
Although Plaintiff did report in@ased headaches in late 2@t early 2012 that she thought
were related to situational stress, she repdhatithe Topomax still helped some and she was
“still able to do her job without any significant problem$TIr. 1126-28). These notes are
inconsistent with Dr. Freidel’'s suggestion tiaintiff had migraines three times a week that
required her to be in bed for two hours each time.

Finally, if Dr. Freidel was suggesting tha@aRitiff's physical conditions other than her
headaches rendered her unable to work, he&i@pis both unsupported by her treatment records
and inconsistent with the other evidence ie tlecord. Dr. Freidel'dsreatment notes do not
indicate thatany of Plaintiff’'s conditions imposed sidgigant, long-term limitations on her. In
addition, the only source in the record toedfically address thdimitations imposed by
Plaintiff's physical condition was Dr. Vale, whiound that she could lift 20 pounds occasionally
and 10 pounds frequently, could stand and/or vi@lkabout six hours in aeight-hour workday,
could sit for a total of six hours in an eight-hour workday, had unlimited pushing and pulling

ability, had some postural and environmentalitations, and had no manipulative or visual
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limitations (Tr. 1108-1114). The ALJ gave sigodnt weight to these findings and included
most of them in the RFC.

For all of the above esons, the Court finds that the AtJlecision to give less than
controlling weight to Dr. Freided’ opinions was consistent wigipplicable regulations and was
supported by good reasons and substantial esdehhe Court further finds that the ALJ’'s
decision regarding Plaintiff's REEwas supported by substantial ende in the record, including
the opinion of treatip physician Dr. Parkinson; the opimis of the thre state agency
consultants; the treatment note§ neurologist Dr. Khan, Dr. Freidel, and Plaintiff's other
treatment providers; and Plaintiff's ovtestimony regarding her abilities.

C. Opinions Submitted tothe Appeals Council

When the Appeals Council denies review aif ALJ’'s decision after reviewing new
evidence, the Court does not evaluate the Agp€alincil’s decision to dg review. Rather, the
Court determines whether the reg@s a whole, inading the new evidence, supports the ALJ’s
determinationMcDade v. Astrue720 F.3d 994, 1000 (8th Cir. 2018erks v. Astrue687 F.3d
1086, 1093 (8th Cir. 2012 unningham v. ApfeR22 F.3d 496, 500 (8th Cir. 2000). The Eighth
Circuit has noted that this requires that theu€ “must speculate to some extent on how the
administrative law judge would have weighe@ thewly submitted reports if they had been
available for the original faing,” which is “a peculiatask for a reviewing court.Riley v.
Shalalg 18 F.3d 619, 622 (8th Cir. 1994).

Plaintiff suggests that two opinions prepared after the ALJ's decision and submitted to
the Appeals Council require remand here: (1) Ereidel’'s June 27, 2012 letter, and (2) Dr.

Taranissi’s July 7, 2012 Mental Capacity Assasst. The Court has considered these opinions
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and concludes that even when they are corsijéhe ALJ’s decision is supported by substantial
evidence in the record as a whole.
1. Dr. Freidel's June 27, 2012 Letter

In her June 2012 letter, Dr.dtdel opined that Plaintiff “@uld miss more than 14 days
of work per year due to her phgal and mental disabilities.” (T1167). The letter contains no
further explanation. The Court finds that theJAlvould have likely discounted this opinion for
the same reasons that he discounted the opinidDs iGreidel’s first leter. First, the opinion is
not supported by Dr. Freidel's treatment notes, tisiegntain no indication that Plaintiff suffered
significant and ongoing symptoms from her anxietigraine headaches, or other conditions that
would cause her to miss work frequently. Secdhd, opinion is inconsistent with the other
substantial evidence in the record to whicd &LJ gave significant weight. Dr. Parkinson and
Dr. Altomari found that Plaintiff was not sidi@antly limited in the allity to “complete a
normal workday and workweek without intertigm from psychologically based symptoms,”
and Dr. Frisch found only moderate limitationstivat area. (Tr. 625, 727, 1094). Similarly, Dr.
Altomari and Dr. Frisch found that Plaintiff wamt significantly limited in “the ability to
perform activities within a schedule, maintaiegular attendance, and be punctual within
customary tolerances,” and Dr. Parkinson foung embderate limitations in that area. (Tr. 624,
726, 1093). Particularly in light dhe fact that Dr. Freidel’s letteontains no explanation of the
basis for her opinion that Plaifi would miss work frequentlythe Court finds no reason to
believe that the ALJ would haweedited it over the other opinions in the record that he found
were well supported.

2. Dr. Taranissi’s July 7, 2012 Mental Capacity Assessment

On July 7, 2012 (after the Alsl’decision), one of Plaintiff’ treating psychiatrists, Dr.
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Taranissi, completed a Men@hpacity Assessment. (Tr. 1188). Dr. Taranissi found Plaintiff
had “extreme” limitations in the ability to get alp with coworkers or s without distracting
them or exhibiting behavioral extremes. (Tr187). He also found that she had “marked”
limitations in the ability to carryout detailed instructions, the ability to sustain an ordinary
routine without special supesion, the ability to completea normal workweek without
interruptions from psychologically based symptoms, the ability to perform at a consistent pace
with a one-hour lunch break and two 15-minute pestods, the ability to interact appropriately
with the general public, the ability to accept rastions and respond appropriately to criticism
from supervisors, and the ability to respond appately to changes in the work setting. He
found moderate limitations in most of the otleeas considered. (Tt186-87). He also opined
that Plaintiff would likely have four or more woabsences in an average month. (Tr. 1186). The
assessment states that it describes limitagersting “as of Markh 31, 2007.” (Tr. 1186).

The Court finds that this opinion would nodve changed the Als)'decision regarding
Plaintiffs RFC. First, the ALJ would likgl have discounted Dr. Taranissi’'s opinion for
generally the same reasons hscdunted Dr. Freidel’'s opinioiike Dr. Freidel’s opinion, Dr.
Taranissi’s opinion is inconsiste with other substantial ewedce in the record, including
Plaintiff's own testimony that she got along okaigh her coworkers and manager when she was
working in November 2011; the opinion of treatipgychiatrist Dr. Parkinson that Plaintiff had
(at most) moderate mental limitations; the opinions of state agency consultants Dr. Frisch and
Dr. Altomari that Plaintiff had (at most) modeFamental limitations; and the treatment notes in
the record indicating that Pldiffi had largely normal mental &tus examinations and did not
consistently complain of mental symptoms. Like Freidel’s opinions, DrTaranissi’s opinions

appear to be based in large part on Plaintiff's subjective complaints rather than on objective
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clinical findings. (Tr. 983, 11621188-91). In addition, as with &htiff's complaints to Dr.
Freidel, Plaintiff's complaints to Dr. Taranissiere nearly always associated with situational
stressors, such as financial and family problems. (Tr. 983, 1162, 1188).

Moreover, as with Dr. Freidle opinions, Dr. Taranissi’'®pinions are not supported by
his own treatment notes. Plaintiff reported Dw. Taranissi that she felt down, anxious,
overwhelmed, or lacking in focus, and he observer to have an anxious and depressed mood.
However, his mental status examinations @fifRiff were otherwise generally normal, showing
that Plaintiff had good eye contact, fluent spedah insight and judgment, mostly logical and
goal-directed thoughts, and an average etell(Tr. 983, 1162, 1188-90). These notes are more
consistent with the moderate cognitive and sdaiatations in the RFC tn they are with the
extreme and marked limitations in Dr. Taranissgsnion. It is also significant that although Dr.
Taranissi’s opinion purports twover the period from March 2007 through the date of the ALJ’s
June 2012 decision, Dr. Taranissi saw Plaintifbaty two occasions during that period: once in
June 2010 and once in July 2011. (Tr. 983-84, 1162). He then saw her on two occasions in 2012,
after the ALJ’s decision. (Tr1188-91). The sporadic nature lois treatment undermines the
weight the ALJ would likelyhave given to his opiniorSeeCasey v. Astrues03 F.3d 687, 693
(8th Cir. 2007).

For all of the above reasons, the Court fitltlt even when the new opinions submitted
to the Appeals Council are considered, the Ald&sision regarding Pldiff's RFC is supported
by substantial evidence in the record as a whotdyding the opinion ofreating physician Dr.
Parkinson, the opinions of the ¢ar state agency consultants, tifeatment notes of Dr. Khan and
Plaintiff's other treatment proders, and Plaintiff's own statemts about her abilities. Thus,

remand is not require&ee Perks687 F.3d at 1093-94 (holding that a treating physician opinion
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submitted after the ALJ’s decision did not require remand where the opinion was not supported
by clinical or diagnostic datand where consideration of tlepinion along with the evidence
before the ALJ did “not lead to the conclusioattthe ALJ would have reached a different result
or that the ALJ’s decision is unsupported by sasal evidence in theecord as a whole”).

VI.  CONCLUSION

For all of the foregoing reasons, the Qofinds the Commissner's decision is
supported by substantial evidence. Accordingly,

IT IS HEREBY ORDERED, ADJUDGED, AND DECREED that the decision of the

Commissioner of Social SecurityAs&=FIRMED .

/s/Shirley Padmore Mensah
SHIRLEY PADMORE MENSAH
UNITED STATES MAGISTRATE JUDGE

Dated this 19th day of March, 2015.
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