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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
NORTHERN DIVISION

LLOYD E. TURNER, JR., )
)
Plaintiff, )
)
VS. ) Case No. 2:13-CV-100-SPM
)
WAYNE B. SMITH, INC., )
)
)
Defendant. )

MEMORANDUM AND ORDER

This case is before the Court on DefendBntWayne Smith, Inc.’s (“Defendant’s”)
Motion for Summary Judgment. (Do20). Plaintiff Lioyd E. TurnerJr. (“Plaintiff’) has filed a
memorandum in opposition (Doc. 27), and Defendwat filed a reply (Doc. 33). The parties
have consented to therigdiction of the undersigned UnitedaBts Magistrate Judge pursuant to
28 U.S.C. § 636(c)(1). (Doc. 12). For the reasstaded below, Defendant’s motion will be
granted.

l. FACTUAL BACKGROUND

Defendant operates a large facility along the bank of the Mississippi River that is used to
load materials onto barges and railcars. Defendkat owns four large towboats. Plaintiff has
been employed by Defendant aswvelder since 2003, and 90% lug time is spent welding.
Plaintiff's job as a welder encompasses wejdvarious metal compones around Defendant’s
land-based facilities, on Defendantowboats, and on Defendantsrges. Plaintiff is the only
employee who performs welding work on Defendauttbats. In the 10% of the time Plaintiff is
not welding, Plaintiff performs various taskn land and on docked boats, including reworking

cable and transmission lines and doing repair work.
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Plaintiff's welding work require that he be connected Wjres or tubes to tanks or
welding machines. Whenever he welds, he bringsvelding truck with him, because it contains
his necessary equipment. However, Plaintiff alses welders that are on boats when he makes
repairs to boats. Generally, whé&taintiff needs to do weldg on a towboat, the towboat is
brought to the dock and tied off there. Plaintiftggen the boat, fixes it, and gets off. This
constitutes “90% of [his] workand he does it “every day.” Doc. 21-1, at 29. Plaintiff also
sometimes welds from a flat-deck barge. For ¢hpsojects, Plaintiff dves his welding truck
onto a flat-deck barge, where it is transported toogept site. Plaintiff uses a water taxi to return
to Defendant’'s dock at the end of the day. Femger-term projects, the equipment or barge
needing repair is brought directly to the dock and tied off so that Plaintiff can access welding
leads from his truck that is parked on the badjacent to the river. Plaintiff has done work on
boats while they are moving up or down the rivzert, that is “rare.” Doc21-1, at p. 30. Plaintiff
testified that “90% of [his] work as a weldewrs either on land or connected to the land right
there on the dock.” Doc. 21-1, at p. 57.

Plaintiff is not assigned asew member, deckhand, or emgér on any of Defendant’s
towboats. Plaintiff also does nobvnsider himself assigned teetbarges on which he sometimes
works. He testified that the only piece of equgmnhhe could be considat “assigned to day in
and day out” is his welding truck. Plaintiff does hold any marine licenses and does not have a
marine radio for communication with towboats.eTiadio in his welding truck is used for land-

based operations.

! pPlaintiff argues that a genuimiispute exists because histtmony on this issue is ambiguous.
The Court finds no ambiguity. At several pointshe deposition, Plaintiff clearly testified that
90% of his work as a welder wasrfmemed either on land or at the do&eeDoc. 21-1, at pp.
27, 30, 57.



On November 14, 2012, Plaintiff was ingal while riding as a passenger on the
ADMIRAL, a water taxi owned by Defendant thiatused to transport crew members to and
from job sites. At the time, Plaintiff had comigd his work for the day, which involved welding
on a structure in the Mississippi River. Onglist 15, 2013, Plaintiff filed a complaint alleging
negligence under the Jones Act, 46 U.S.C. § 3@18&q.

Il DISCUSSION
A. Standard for Summary Judgment

The Court shall grant a motidar summary judgment “if thenovant shows that there is

no genuine dispute as to any madkfact and the movant is ethéid to judgment as a matter of
law.” Fed. R. Civ. P. 56(a). “A dpute is genuine if the evidenisesuch that it could cause a
reasonable jury to return a verdict for either paatyact is material if its resolution affects the
outcome of the caseOthman v. City of Country Club Hill$71 F.3d 672, 675 (8th Cir. 2012)
(citing Anderson v. Liberty Lobby, Inct77 U.S. 242, 248 (1986)). The moving party bears the
initial responsibility of informing the court dhe basis of its motion and of identifying those
portions of record that demonstrate the abseof a genuine issue of material f&&tlotex Corp.
v. Catrett 477 U.S. 317, 323 (1986). If the movipgrty meets this initial burden, the non-
moving party must then set forth affirmative eviderfirom which a jury might return a verdict in
his or her favorAnderson477 U.S. at 256-57. “Mere alleians, unsupported by specific facts
or evidence beyond the nonmoving party’s own aesions, are insufficient to withstand a
motion for summary judgmentThomas v. Corwind83 F.3d 516, 527 (8th Cir. 2007).

In considering a motion for summary judgmehg Court must view the facts in the light
most favorable to the nonmoving party, and a#itifiable inferences are to be drawn in the

nonmovant's favorPeebles v. PotteB54 F.3d 761, 765 (8th Cir. 2004)he Court’s function is



not to weigh the evidence, but to determine whether there is a genuine issue fandeaton
477 U.S. at 249.
B. Plaintiff Is Not a “Seaman” Under the Jones Act

Under federal law, a maritime employee vduifers a work-related injury may qualify to
bring an action under one of two compensatiaumes established by Congress: the Jones Act
(which applies to “seam[e]n”) or the Lorgse and Harbor Workers’ Compensation Act
(“LHWCA”) (which applies to land-based maritime workerSge Chandris, Inc. v. LatsiS15
U.S. 347, 354-56 (1995); 46 U.S.C. 8§ 30104; 33.0. § 902(3)(G). The Supreme Court has
recognized that by enacting these two mutuabglusive compensation regimes, “Congress
established a clear distinction between land-baset sea-based maritime workers. The latter,
who owe their allegiance to a vessel and nlglgdo a land-based employer, are seamdd. at
359 (quotingMcDermott Int’l, Inc. v. Wilander498 U.S. 337, 347 (1991)).

In assessing whether an employee isargn, the court does not employ a “'snapshot’
test for seaman status, inspecting only the titnas it exists at the instant of injuryd. at 363.
Rather, the question of Jones Act coveragédufislamentally status based: Land-based maritime
workers do not become seamen because they happen to be working on board a vessel when they
are injured, and seamen do not Idemes Act protection when tloeurse of their service to a
vessel takes them ashor&d” at 361.

The Jones Act applies to “[@paman injured in the coursé employment,” 46 U.S.C.
§ 30104, but it does not define the term “searhdhe Supreme Court has developed a two-
pronged test for determining seaman status. Under the first prong, “an employee’s duties must
‘contribute to the function of the vess®lto the accomplishemt of its mission.’Chandris 515

U.S. at 368 (quotation marks omitted). The Sumeédourt has recognized that “this threshold



requirement is very broad: ‘All who woikt sea in the seioe of a ship’ areeligible for seaman
status.”ld. (quotingWilander, 498 U.S. at 354).

Under the second prong, “a seaman must laasennection to a vedsa navigation (or
to an identifiable group of suaressels) that is substantialterms of both duration and nature.”
Id. “The fundamental purpose of this substant@ireection requirement is to give full effect to
the remedial scheme created by Congress aséparate the sea-based maritime employees who
are entitled to Jones Act proten from those land-based workevbeo have only a transitory or
sporadic connection to a vekda navigation, and therefer whose employment does not
regularly expose them to the perils of the séd."Put another way, theubstantial connection
requirement ensures that “[tlhe Jones Act remedy is reserved for sea-based maritime employees
whose work regularly exposes them to the special hazards and disadvantages to which they who
go down to sea in ships are subjectdd.”at 369-70 (quotation marks omitted). The Supreme
Court has declined to articulate a detailed test an employee must meet to satisfy this
requirement; rather, “the total circumstancesfindividual’s employment must be weighed to
determine whether he had a scifnt relation to the navigath of vessels and the perils
attendant thereonld. at 370 (quotation marks omitted). “The duration of a worker’s connection
to a vessel and the nature of the workexivities, taken togetherdetermine whether a
maritime employee is a seaman because the ultimate inquiry is whether the worker in question is
a member of the vessel’s crew or simply rdidased employee who happens to be working on
the vessel at a given timdd. In 1997, the Supreme Court revisit€tdandrisin Harbor Tug &
Barge Co. v. Papaiand noted that &r the substantial conneati requirement to serve its
purpose, the inquiry into the nature of the esgpk’s connection to the vessel must concentrate

on whether the employee’s duties take him to sea.” 520 U.S. 548, 555 (1997).



The question of whether a plaintiff is a seamfis a mixed questioaf law and fact, and
it often will be inappropriate to take the question from the juratbor Tug 520 U.S. at 554;
Chandris 515 U.S. at 376. If reasonable jurorpplging the proper standard, could reach
different conclusions about winelr the plaintiff is a seamaih,is a question for the juryHarbor
Tug 520 U.S. at 550Chandris 515 U.S. at 376. Nevertheless, “summary judgment or a
directed verdict is mandated where the gaahd the law will reasonably support only one
conclusion.”Harbor Tug 520 U.S. at 554 (quoting/ilander, 498 U.S. at 356).

The Court will consider the two prongs of fBeandristest in turn.

1. Plaintiff Contributes to the &nction of Defendant’s Vessels

Defendant first argues that Plaintdbes not satisfy the first prong of tdandristest
because his work does not contribute to the function of Defendant’s vessels. The Court disagrees.
Plaintiff's testimony shows that he spent mothis time performing welding and mechanical
work on Defendant’s towboats and barges; swank clearly contributes to the function of
Defendant’s vessels and is sufficientgioow that the first prong is satisfieBee Saienni v.
Capital Marine Supply, In¢.No. Civ.A. 03-2509, 2005 WL 940558t *4 (E.D. La. April 18,
2005) (employee who provided repair and maintenance services to vessels contributed to their
function and satisfied & first prong of theChandristest); Vasquez v. McAllister Towing &
Transp. Co., InG.No. 12 Civ. 5442 (NRB), 2013 WR181186, at *3 (S.D.N.Y. May 15, 2013)
(employee who repaired a vessel's engines wielesels were docked &arly satisfie[d]” the
first prong).

The cases relied on by Defendant are eadistinguished, because they involved
employees who used vessels only as trangpmntaand performed no work that helped the
vessels function or helpedetm carry out their missionSee Williams v. Sims Indus., LLEo.

6:06-cv-1982, 2008 WL 5100505, at *1-*3 (W.D. La. D2¢2008) (the plaintiff's work did not



contribute to the function or mission of a vesadlere the plaintiff spent a significant time
aboard the vessel, but his only purpose fongpen it was to enable him to perform welding
repair and maintenance work on fixed offshore platform&Cord v. Fab-Con, In¢.No. 11-
522, 2012 WL 3613111, at *4 (E.D. La. Aug. 21, 2012) (ilzentiff's work did not contribute to
the function or mission of a vessel where thenpitiis “sole duties wereo perform welding
operations on fixed platforms,” the plaintiff “dermed no duties aboard” the vessels at issue,
and the plaintiff's only connection the vessels was as a passenger).

Defendant also appears to susfgthat because Plaintiff wagured on a water taxi (the
ADMIRAL) and his duties did notontribute to the function afhat water taxi, he does not
satisfy this prong of th€handristest. However, Defendant citae cases to support the position
that the plaintiff in a Jones Act case is only ansan if he was contribuny to the function of the
specific vessel on which he was injured, nor th@sCourt identified any such cases. Moreover,
such a position would appear to @entrary to the rule that the seaman ingus status-based
and that the court “determines Jones Act covevati®ut regard to the precise activity in which
the worker is engaged at the time of the inju§tiandris 515 U.S. at 358.

2. Plaintiff Does Not Have a Connectitma Group of Vessels in Navigation
that is Substantial in Tersmof Both Duration and Nature

Defendant’s second argumenttigat Plaintiff does not satisfy the second prong of the
Chandristest because his connection to DefendantsSels is not substantia terms of either
its duration or its nature.

Plaintiff has produced evidensefficient to satisfy the dation component of this prong.
The Supreme Court has adopted ithie of thumb that “[a] workewho spends less than about
30 percent of his time in therse&e of a vessel in navigatioshould not qualify as a seaman

under the Jones Act.Chandris 515 U.S. at 371. Viewing the evidence in the light most



favorable to Plaintiff, Plaintiff spendspproximately 90% of his time working aboard
Defendant’s docked towboats, fixing them. Ttais exceeds the 30% minimum standard adopted
in Chandris The fact that the boats reedocked most of the timeahhe was on them is not
dispositive, as courts frequentind that work performed aboadbcked vessels in the service of
those vessels contributes ttte duration requiremengee, e.g.Duet v. Am. Commercial Lines
LLC, No. 12-3025, 2013 WL 1682988, at *4 (E.D. Laribhp7, 2013) (plaintiff who spent most
of his time aboard moored barges satisfied thetiduraequirement).

However, the Court agrees with Defenddahat no reasonable jury could find that
Plaintiff’'s connection to the fleet of vesselssisbstantial in terms afs nature. The Supreme
Court has indicated th&thandriss second prong is tanded to identifyHtose employees “whose
work regularly exposes them to the speciatdrds and disadvantages to which they who go
down to sea in ships are subjected.” 515 AiS370 (quotation marks omitted). Lower courts
have noted that the “speciahzards and disadvantages” faced by seamen include the “need to
fight fires without outside ass#sice, the need to abandon shig, tieed to survive exposure to
inclement weather until helprrives, potential delay or incoemience in being transported offsite
to receive medical attention, and being stocka vessel under the control of its Master and
operator for extended periods of time until the next port cBll&t v. American Commercial
Lines LLG No. 12-3025, 2013 WL 1682988, at *5 (E.Da. April 17, 2013) (citing.ara v.
Arctic King Ltd, 178 F. Supp. 2d 1178, 1182 (W.D. Wash. 2001)). In contrast, maritime hazards
that are faced by longshoremen and seamee-alskich as the danger of falling overboard, the
trip-and-fall hazards associated with walkingdmtks, the risks of infies while handling lines,
the risks associated with wind-gusts and rivebualence, and the dangeassociated with the

movement of docked vessels iretlvater—are not considered jeof the sea for purposes of



the Jones Act inquirySee Duet2013 WL 1682988, at *Ienson v. Ingram Barge Gad\o.
5:07-cv-00084-R, 2009 WL 1033817, at *3 (W.D. Ky. April 16, 2009).

Courts have frequently foundahindividuals who work exakively or primarily aboard
docked vessels are, as a matter of law, not sea@eeause they are not regularly exposed to the
perils of the sea, especially when other circamses indicate that the individual is not assigned
to the vessel as a member of its cfeBee Vasquez v. McAllistéowing & Transp. Co., In¢.

No. 12 Civ. 5442(NRB), 2013 WL1B1186, at *4-*5 (S.D.N.Y. May6, 2013) (holding that a
plaintiff who spent 99% of his tiemrepairing vessels tied to tdeck and 1% of his time on tugs

under way was not a seaman; reasoning that he risasubjected to storms, high seas, or other
caprices of open water,” that “ongbassistance was never far gyWwahat he did not sail on any
vessels as a member of the crew, that mosteof/éissels he worked on were out of service, and
that he received his daily insttions from land-based employeekgra, 178 F. Supp. 2d at

1182 (holding that a plaintiff who spent all of hilme aboard a vessel tied to a pier doing repair

and painting work was not a seaman; reasoning that he was not paid as a crew member and that
he was not exposed to many of the peculiar riblas seaman face, such as “the need to fight
fires without outside assistance, the need to afrastip, . . . the need survive exposure to the
elements until help arrives,” and “potentiallaje or inconvenience irbeing transported to
medical attention for injuries”)Puet 2013 WL 1682988, at *5 (holding that a plaintiff who
worked primarily on moored barges was not a seaman; emphasizing that he was exposed
primarily to the types of hazards faced by Idmgemen rather than th®specific to seamen,

was not permanently assigned to any vessel, and went home every night afteDengon

2 Neither party has directed the Courtaioy cases applying the second prong ofGhandris
test in factual circumstances similar to thémsge. The Court's own rearch has revealed no
Eighth Circuit cases on point, but the Court hastifled several cases from other courts that it
finds persuasive.



2009 WL 1033817, at *3 (holding thatplaintiff who worked on arored barges, to which he

was transported daily by boat, was not a seane@soning that he was exposed to “hazards that
longshoremen commonly encounter” but was not exposed to the special perils faced by seamen
and thus was not a seaman under the JonesSagnnj 2005 WL 940558, at *11 (holding that

a plaintiff who spent more than 30% of his ¢imepairing plaintiffsdocked vessels and only
infrequently repaired the vessels when theyenender way was not a seaman; reasoning that he

did not sleep aboard the vessels and that ke“hathing other than a transitory or sporadic
exposure to the perils of the sea”).

The Court has identified sonwases in which courts have found that a plaintiff who
worked largely aboard docked vessels wasams@&; however, those cases have involved other
factors suggesting a substantial connection tovéissel, such as the plaintiff being assigned to
the vessel, the plaintiff performg traditionally sea-based dudjeand/or the plaintiff being
treated as a Jones Act employee by his or her emplSgerin re Endeavor Marine, In@34
F.3d 287, 291-92 (5th Cir. 2000) (fimgdj a triable issue regarding seaman status for an employee
who only worked on a vessel when it was moorethdhe process of aoring; noting that the
employee was permanently assigned to the vesgant almost all ohis time working on the
vessel,” and performed duties directly related to the vessel's sole purpesa)ge v. Dutra
Constr. Co. 183 F.3d 916, 920 (9th Cir. 199@inding a triable issueegarding seaman status
for an employee who did 80% of his work Mehonboard a barge thahoved only rarely;
reasoning that “a big part” of$job involved seaman’s dutieschuas serving as lookout, cargo
stower, line handler, and occasional piloEjederick v. Harvey’s lowa Mgmt. Co., Ind.77 F.
Supp. 2d 933, 937-38 (S.D. lowa 2001) (finding iable issue regardingeaman status for a
casino dealer who worked on a docked riverbeatphasizing that the employee spent most of

her working hours on board the slaipd that the casino treated las a Jones Act employee).

10



When Plaintiff’'s duties are viewed in lighaf the above cases, it is clear that no
reasonable jury could find thata#tiff has a substantial connectito Defendant’s vessels that
satisfies the second prong of t@handristest. First, like the plaintiffs iWasquezand Saienni,
who worked primarily aboard docked vessafsl only rarely on boats that were under way,
Plaintiff is not regularly exposed to the spetiakards and disadvantages faced by those who go
out to sea. Plaintiff does 90% of his weldivgrk (which is itself 90% of his work)dh land or
connected to the land right there on the dbakhough he boards dockevessels to do welding
and other work, he only rarely does any workvessels while they are moving up and down the
river. Moreover, none of the other factors couréve used to find seaman status are present
here. Plaintiff is not assigned amy vessel and is h@a crew member of any vessel. After he
finishes a project performed aboard a vessel or baggesturns to shore. He admits that if he is
assigned to anything, it is higelding truck. He does not reguly perform traditionally sea-
based activities such as piloting towboats omac#tis a lookout, and he has no marine license or
marine radio, and uses his truck’s radio forddased operations. Taken together, these facts
establish that Plaintiff is not “a member of the vessel[s’] crew,” but is rather “a land-based
employee who happen[ed] to be working on the vessel[s] at a given dee.Chandris515
U.S. at 370.

Because no reasonable jury could find that the second pro@ianfdrisis satisfied,
Plaintiff is not a seaman within the meaningtbé Jones Act, and Defdant is entitled to

summary judgment on Plaintiffd3ones Act claim. Accordingly,
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IT IS HEREBY ORDERED that Defendant’s Motion foBummary Judgment (Doc. 20)

iIs GRANTED. An appropriate Judgment will accompany this Memorandum and Order.

/s/Shirley Padmore Mensah
SHIRLEY PADMORE MENSAH
UNITED STATES MAGISTRATE JUDGE

Dated this 2nd day of December, 2014.
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