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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
NORTHERNDIVISION

CHRISTOPHER CLARK
Plaintiff,
No. 2:18V0114JMB

V.

CAROLYN W. COLVIN, Acting
Commissioner of Social Security,

N N N ;N s N

Defendant.

MEMORANDUM AND ORDER

Plaintiff Christopher Clark brings this action under 42 U.S.C. 88 405(g) and 1383(c)(3)
for judicial review of the Commissioner’s final decision denyhigapplicatiors for disability
insurance benefitdIB) under Title 1l of the Social Security A¢tthe Act”), 42 U.S.C. 88 401,
et seq.and for supplemental securincome(SSl)under Title XVI of the Act, 42 U.S.C. 88
1381,et seq.All matters are pending before the undersigned United States Magistrate Judge,
with consent of the parties, pursuant to 28 U.S.C. § 63&ggause thénal decision is
supported by sigtantial evidence on the recordaahole,it is affirmed?
|. Procedural History

OnOctober 24, 2008he Social Security Administration deniBintiff’s July 30, 2008,
applications for DIB and SSI in which he claimed he became disabled on February 1dpe01,

to chronic low back pain, a spine injury, knee injury, elbow injury, arthritis and degeeedisc

1 The undersigned has reviewed the entirety of the administrative record in

determining whether the Commissioner’s adverse dedssupported by substantial evidence.
The recitation of specific evidea in this Memorandum and Order, however, is limited to that
evidenceelating to the issues raised by Plaintifthis appeal.

2 Plaintiff initially alleged disability beginning February 1, 2001, but duringdhese
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disease.(Tr.2 115 Plaintiff filed a timely request faahearing before an dministrativeLaw
Judge (ALJ)and then testified at tHeeptember 29, 2010 hearing convened by the Ad.JOn
December 10, 2D, the ALJ issued a decision denyirgiftiff's applications for benefits, (Tr.
119-37), andPlaintiff thenfiled atimely request foreview by the AppealCouncil. B order
dated February 24, 2012, the Appeals Council remanded theodhgeALJ for further
proceedings.(Tr. 142-44, 217) On August 24, 20Paintiff appeared antkstified at asecond
hearing befora differentALJ. (Tr. 15) By hearing decision dated October 23, 2012, the ALJ
again denied Plaintiff's applicationgIr. 1527) Plaintiff made aimely requesfor review of
the hearing decisioand byorder dated October 28, 2013, the Appeals Council denied Plaintiff's
request for review, leaving the ALJ’s October 23, 2012 decision as the final decighen of
Commissioner and exhausting Plaintiff's administrative remedigs.1-6, 10-11)

In his current request fgudicial review,Plaintiff asserts that thignal decision of the
Commissioners not supported by substantial evidence on the record as a viteéggueshat
the ALJ erred in determining hissidual functional capacity (RFQ)L) by failing to include
limitations suggested kthe evidence of record2) by failing to affordoroperweight to the
opinions ofDr. Wen? Plaintiff's treating physicianand (3)by failing to appropriately assess the
credibility of Plaintiff's subjective complaints.

Asserting that the ALJ’s decision is supported by substantial evidenc&ydaateoints
to portions of thenedicalrecord demonstrating unremarkable results and findings on physical

exam and from diagnostic testine success of conservative medicalttreantand physical

of his hearings amended his alleged onset of disability to June 30, 2006. (Tr. 41, 73)
References to “Tr.” are to the administrative record filed by Defendamt. No.
12.
*  The Court notes that Dr. Wen’s name also appears with the spelling “Nguytae” in
administrative record. The Court adopts thelling, “Wen,” because¢hat spelling is the one

used by the physician in his own notes and records.
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therapy in alleviating Plaintiff's symptoms gttaily activitiesin which he continued to
participateandhis failure toseek treatment for a foiear period.Defendant argues that this
evidence supports a determination tinat ALJ poperlyassigned an RFC for light work,
appropriately discounted the opinions of Plaintiffsating physician angave sufficient reasons
for questioning the credibility d®laintiff's subjectivecomplaintsof pain.
ll. Testimony beforethe ALJ

A. Plaintiff's TestimonyTr. 37-60, 68-102)

The hearing transcripts from the September 29, 2010 and August 2 exriity
reflect the following pertinent testimony

Plaintiff was born on May 11, 1975 antthe time of thdirst hearing, washirty-five
year of age.He completedhigh school and obtained a diplomRlaintiff is divorced and hasvo
minor childenbut does not live witthem Snceapproximatelyl999,Plaintiff has resided in
numerous locations with friends arelativeshaving been unable to rent an apartment due to his
lack offunds ancemployment. Throughout the time period relevant to these applications,
Plaintiff had no medical insurance-e applied for but was denied Medicaid coverage.

Plaintiff's Work History R@ort shows that, from 1993 through 1984,deliverechuto
partsfor an auto parts supplier, and from 1994 through 1996 workagaskage handlend
delivery person. From 1997 through 19B®intiff also worked as a privasecurity officer for
two differentsecuritycompanies.For seven months from late 2000 through mid-2001, Plaintiff
worked in the office of a pay-ddgan company. Plaintiff testified that this employer dismissed
him due to repeated absences occasioned by his physical thesipgsasd that he last applied
for other work in 2001. He testified that he was refused work at that time due to his back
problems and that he believes his injuries have continued to prevent him from obtaining work.

He further testified that he has na&dm gainfully employed since June of 2006.



Plaintiff testified that his difficulties began Augustof 1999 wherhe was leaving his
homeen routeto work, lost his footingfell headfirstdown a flight of approximatelfpurteen
stairsandlandedon his right side oa concrete pad at the base of the stairs. Plaintiff
experienced extreme pamhis lower back and right kneed stated that he lay at the base of
the stairs for approximately fifteeninutes. Because he had no health insuraaicthe time,
Plaintiff refusedan offer from abystander to call 911. Fearing that he would lose his joé if
did not do sohereported to work despite pain, torn clothing and obvious injuries. When
Plaintiff arrived at work the client noticed his tartothing and discomfort, and upon learning
what had happenethstructed Plaintiff to call his supervisor. Plaintiff's supervigoivedand
instructed him to seek medical attention

Plaintiff was placed on bed rest for approximatéiyty days aftethe fall andreleased to
return to work in November of 199t that time he chose to take unpaid leave and seek a
transfer to another work location. He resigned from his position as a seuaitin February
of 2000 when his unpaid leave expired.

Plaintiff testified that he filed a personal injury lawsuit after his falt that the attorney
representing him dropped the case pridheoschedulettial date. He further testified that he
did not file for Social Security benefits until 2008 hesa he wasnly advised to do so after his
personal injury law sufiailed to go forward

Plaintiff testified that he has experienced intermittent, severe pain in his lzhoklan
knee sincehe fall andthat he has songood days anthanybad days.He also experiences
sciatica anghooting pain irhis legs and testified that this pain has gotteorse since the
accident. Plaintiff testified that he has hadyaoddeal of physical therapy and chiropractic
treatmentbut that he was unable to continue and completpttiigical therpy regimen

recommended by his doctor due to his lack of medical insurance and inability t&lpatiff



testified that hénas seen the same primary care physjdanWen since 2003, but thaish
appointmentsvith him have beerelativelyinfrequent due to his lack of health insurance.

For relief of painPlaintiff takes ovethe-counter pain medication such as ibuprofen and
acetaminophenSince June of 2008laintiff has at different timesbeen prescribeWicodin,
Oxycodone Xanax,Vioxx, Soma Valium, Librium, PercocetTramado] and Neurontin At the
time of the hearings he was taki@gycodoneand testified that he experienkcsideeffects
including confusion, loss of focufatigue loss of agility, loss of appetite, nausea, and
photophobia. Plaintiffurthertestified thatdue to the sidefects of hismedicationshehad not
found the prescription medications very helpful and that he gets the most reliefifngrddyvn
and applying heat to his back.

With respect tactivities of daily living Plaintiff testified that b arises between&8m.
and 9 a.m., goes to bed around 11p.m., and that pain interferes with his sleep on most nights.
Plaintiff dresses, bathes and grooms himself; prepares hisioyplemeals washes his dishes
and takes out the garbage, unless it is heavy; cannot do yard work; drives only shrareslis
due to his pain, but tries to do soa@daily basis to visit family and friends or go to the library.
Unless his pain interferese lattends church once a westd goes food shopping once a month,
sometimes using a rtarized cart.He tries to attend hisons’ events for school or scouting,
although his pain makes it difficult to participate in these activities as much asiltelike.
Plaintiff testified thatdue to his lack of fund$iehas no bank accouand fewfinancial matters
to attend to but keeps up with the few bills he has and manages his own appointtaéntif. P
further testified that he does not have a cell phone or a computer and although he uses the
Internet on a library computdredoes not plagomputer games or use social medits chief
activity on a good day is reading and he principally reads the Bible and books hestianow

the library
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With respect to exertional restrictions, Plaintiff testified thahisrbad days, which occur
approximately two times a wegdhke has to lie dowror thirty minutesor so every three hours.
Plaintiff testified thaphysical activityaggravats his pain Heavoids lifting and carrying buif,
necessary could lififteen to twenty pounds, although he could not repeatedly lift or carry such
weight Plaintiff also testified that he cannot crawl, kneel or stoop antendonly alittle. He
is unable to walk osit for more than thirtyninutes or to stand for any sustained period of time,
especially on concrete or other hard surfad®sintiff testified that he has no difficulty reaching
above his headinless he is lifting weight at the same tjraed that he can reaahall other
directions frequently so long as he is not holding lsingt heavy Finally, Raintiff testified that
he has no particular problem with the use of his haPldmtiff furthertestified that since the
injury he has had difficulty with depression but that he has not taken medication or segala me
health provider for his depression since 2006. Plaintiff stistedthat he experienced anxiety
and panic attackelated to his interactions with attorneys in the context of his personal injury
lawsuit. He also becomes anxious when he is unable to participattivties with family and
friends

B. Vocational Expert Testimony

1. TheSeptember 29, 2018earing (Tr. 1031L2)

Denise Waddella vocationatehabilitationconsultan{VE), testified at the hearing in
response to questions posed by the ALJ and coumikel VE classifiedPlaintiff's past relevant
work as follows: package deliverer, medium exertional level, unskilled; seguatd, light
exertional levelsemiskilled; andcheck cashier, sedentasgmiskilled. (Tr. 104) The ALJ
asked the VE to assume tlidintiff was limited tosedentary work and could ondgcasionally
climb ramps and stairs, balance or stoop. In addition, the ALJ asked the VE to dsstume t

Plaintiff could never climb ropes, ladders or scaffolds, and never kneel, crouch or crawl, but



could sit fortwentyminutes at a time before having to stand at his work statiat feast three
minutes. The ALJ also asked the VE to assume that Plaintiff would have to avoid exposure
vibration and might require a one-handed assistive device to ambulate. Given those
assumptions, the VE testified that Plaintiff could perform his\pask asa check cashier.

The ALJ next asked the izhether, if thecheck cashieposition did not exist or
Plaintiff wasunable tgerformit, there were angther jobs that a hypothetical individul
Plaintiff's age educationvocational background and RFC could perform. The VE responded
that at the sedentary exertional level, such a person could work as an order clerkhdf, 200
such jobs exist in the State of Missouri and 75,000 nationally; as a production checkechof w
700 such jobs exist in the State of Missouri and 39,000 national, a lens inserteof which
fifty such jobs exist in the State of Missouri and 20,000 nationally. (Tr. 104-05)

The ALJ then askethe VEto assume that th#te hypothetical individual could only
understand, remember andrgaut simple instructions; make only simple waogtated
decisions; deal with only occasional changeth@work process or environment; and have no
faceto-face contact with the general pubdind to determinevhetherthese restrictiongould
alter hermrevious testimony. The VE testified that gditional restrictions would not
disqualify the hypothetical individual from performing the jobs she had identified.

In response to the ALJ’s inquiry, the VE next testified that any production or
performance quotas applicable to the identified positions wmtldffect the hypothetical
individual's ability to perform those jobsFinally, the VE testified that no more than one
absencginstance of tardiness or early departoee month would be tolerated in the positions

she haddentified



Counsel then questioned the VE and askeddhasumea hypothetical individual of
Plaintiff's age, education, and work experience who could only occasidkakel, squat, crawl,
stand, walk, climb stairs, bend or twist; only occasionally lift or carry withefetence to
weight and who mushe able tachange positions at will throughout the work ddye VE
stated that such an individual would not be able to perform Plaintiff's past relevdnt Waen
asked if such a person could perform any other competitive work at the sedgattdonal
level, the VE responded that due to the need to changepaai will there were no jobs that
such an individual would be able to perfotnCounsel next asketié VE to assume a
hypothetical individual of Rintiff's age, educationand work experience who sufférem the
limitations noted in Exhibit 10F, an August 13, 2009 medical source statement submitted by
Wen, Plaintiff's primary care physician. The VE stated that such an individual cotl
perform Plaintiff's past relevant work or any other work. The VE explained thanisever was
predicated ornhe following restrictions set forth in Exhibit 10F: frequent interferencle wit
attention and concentratioaninability to perform even low stress jobs; the inability to stand for
more thartento fifteen minutes and the need to recline for a few miesievery one to two
hours. Counsel next asked the VE to assume a hypothetical individual of Plaintiff's age
education and work experience who suffers from the limitations noted in Exhibih 14F,
September 2, 2010 medical source statement submitted Byddr. The VE again stated that
such an individual could not perform Plaintiff's past relevant work or any other amakthat
her answer was predicated on the restrictions also noted in theahsirce statement

completed by DrWena year earlier.

> Counsel defined ¢hterm “occasionally” in accordance with "Social Security

definitions” to mean a maximum bofo and one-half hours in aighthour day. (Tr. 107)
®  The VE testified that the need to change position more thantexery minutes
interferes with prductivity and thus precludes employment in a competitive work environment.
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2. The August24, 2012Hearing(Tr. 60-67)

After obtaining some additional information from Plaintégardinghis past workGary
Weimholt, (VE), testified at the hearing in response to questions posed by the Alolasdlc
The VE classified Plaintiff's past relevant workasecurity guard as light and seskilled but
noted that many such jobs require the ability tawntyto fifty pounds and, in metropolitan
areas, a certification cours&@he VEclassified the job Plaintiff held at the loan company as a
customer service representative for a financial organization at the lighibeaklevel, semi
skilled. The ALJ asked the VE to assume an individual of Plaintiff's age, educatiorodad w
backgroundable to lift and carrywenty poundspoccasionallyandtenpounds, frequently; and
able to walk for two hours of an eight hour work day but requiring the opportoratiernate
between sitting and standing at willhe ALJ asked the VE to further assuthatindividual
would be able telimb ramps and staiffer a total of two hours out of an eight-hour day but
would be unable to climb ropes, ladders or scaffofdgalk on uneven surfaces; and able only
occasionally to stoop, crouch or crawl. In addition, the hypothetical individual would need to
avoid hazards such as dangerous machinery or unprotected heights. Given those assumptions
the VE testified that Plaintifivould be able to perform the following jobs: unskilled castutr,
which 1,200 such jobs exist in the State of Missouri and 60,000, nationally; inspector and hand
packagerof which 1,200 such jobxist in the State of Missouri aréi,000 nationally; and
parking lot attendangf which 1500 such jobs exist in the State of Missouri and at least 75,000
nationally. (Tr. 66-67) The VEtestified thathis description of the jobgasconsistentvith the
Dictionary of GccupationalTitles (DOT) except for the fact that the DOT does not inclundigs

job descriptionshe opportunity for the worketo alternate betweesitting and standingThe

(Tr. 108)



ALJ than asked th¥E to assuméhe hypothetical individual an@strictionshe had previously
described together with the additional requirementttirauighout the work day the individual
would need to take two additional breaks varying in length fifieen to thirty minutes The
VE testified that the proposedidtional breakswould be incompatible with maintaining any sort
of competitive employmentThe ALJ then offered counsel the opportunity to further question
the VE but counsetleclinedto do so.
lll. Statements from Family Membersand Friends (Tr. 369-80)

Plaintiff submitted written sttements from his mother, fatheisterandalongtime
friend describing their observations of Plaintiff's symptoms, and hisdafes, limitations and
restrictions with respect to activities of daily living. elstatements are generally consistent with
one another and with Plaintiff's testimony regarding the same matters.
IV . Medical Evidence(Tr. 413-680)

A. ObjectiveDiagnostic Testing

X raysof Plaintiff's lumbar spingakenon October 15, 1999, approximately two months
after the fallshowed'lysis of thepars articularisof L5 on the left.” (Tr. 413) All vertebral
bodies were well aligned and all joint spaceaintained. Ig.) No fractures or dislocation of the
spine and no significant bony abnormalities were noted. (Tr. 414) A July 1, 2003 MRUordere
by Dr. Wen revealed mild levoscolio§is the lumbar spine, araiminimal disk bulge at -84,

minimally impressing on the thecal sa¢Tr. 430-31) The MRI also revealed loss of T2 sighal

7 “Levoscoliosisefers to &le-to-side curvature of the spineS¢oliosis,” Wikipedia:

The Free Encyclopedia. Wikimedia Foundation, Inc., (17 April 2015); Web. (28 April 2015);
http://en.wikipedia.org/wiki/Scoliosis
The thecal saga membrane that surrounds the spinal cord anchila equinar
lumbar nerve bundleés filled with cerebral spinal fluid*Thecal sac,” Wikipedia: The Free
Encyclopedia. Wikimedia Foundation, Inc., (3 October 2014); Web. (28 April 2015);
http://en.wikipedia.org/wiki/Thecal_sac
® T2 signalg are MRI emissions which correlate to the quantity of water present in
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related to disc desiccati@ theL4-L5 and L5S1 levels and mild retrolistheSiof L4 and L5
related to degenerative disc dise&s€ld.) A rudimentary disc was noted between S1 and S2
and a 9mm hemangiortfavas noted at the S4 vertebral bodld.)( The report further indicated
that the general impression was of disc bulges and degenerative changes widemateof
stenosi®or disc herniation with extrusion or nerve root impingemeid.) (

X rays of the lumbar spine,adgred by DrWen and taken on October 14, 2008, due to
Plaintiff's complaints of chronic low back pain and bilateral sciabawed intact pediclés,
no spondylothithesi¥’ patent sacroiliac joints and no compression deformities. X rays taken on
flexion and extension showed no abnormal movement of vertebral bodies or spondylolisthesis.
The overall impression as stated in the radiologist’s report was “no acute ceimpfesctures
or spondylolisthesis (Tr.517)

X rays takenn Augustof 2012, revealed a mild pelvic til(Tr. 627- 29) A interpreted
by a treating chiropractpan MRI performed around the same time indicated that the lowest

three discs were bulging into the spinal canal. (Tr. 621-26)

the tissue being examinedT 2 signal abnormality
MedHelpwww.medhelp.org/posts/Neurology/E&ynatabnormality 8 June 2005); Web. (28
April 2015).

10 “Retrolisthesis is the mckward displacement of a vertebra, especially the fifth
lumbar vertebra, most commonly occurring after a break or fractiretolisthesis’
Wikipedia: The Free Encyclopedia. Wikimedia Foundation, Inc., (9 October 2014); Web. (28
April 2015) http://en.wikipedia.org/wiki/Retrolisthegis

11 References ti_”, “S ,” and “T” signify the lumbarsacra) and thoracicegions of
the spine, respectively. Numerals are assigned in descending order tateéethigrvertebra and
spinal nerves within each regioStedman’s Medical Dictiona17, A18(28" ed. 2006).

A “hemangiomais a benign andnost commonlyasynptomatic build up of blood

vessels.Stedman’s Medical Dictionai§61 (28" ed. 2006).

13 “pedicles are bony extensions on the sides of the vertebral b8tgdman’s
Medical Dictionary1446 (2§' ed. 2006).

14" «gpondylolisthesisls the forward placement of a vertebra, especially the fifth
lumbar vertebra, most commonly occurring after a break or fracBisglman’s Medical
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B. Treatment Notegl'r. 413-638)

On October 15, 199% little more than two months after his f&llaintiff was seerby
Walter B. Greea, M.D., at the orthopedic surgery clinic of University Hospital in Columbia,
Missouri, for evaluation of the injury due to continuing pairaiftiff reported thahis back
pain although persisnht had improved since his injury attththehad no bowel or bladder
discomfort. Dr. Gree®’s notes regarding th@hysical exam describe a healthy appea®i})”
1971b. male with astraight,alignedspine;legs of equal lengttlexion to midcalf and extension
to twentydegreeswith pain on extension. Motor and sensory nerves were intatt&d, the
lumbar sacral regiorand Plaintiff could perform straight leg raises bilaterallgggentydegrees
without pain*> The doctor’s impression was severeparaspinal lumbar strainHe
recommended that Plaintiff startregimen of physical therapwyo to three times a week for
eight weeksand prescribedidzepam anthydrocodone fopain (Tr. 413-27)

During a November 12, 1999 follow up appointment, Plaintiff reported no significant
back pain and a good response to physical therapy. Dr. Greene noted that P lgaittiffas
normal andeleasedim to return to work.

From October 22, 1999, through December 7, 12@4ntiff participated in twelve
physical therapy sessionble reported thatis back was‘feelinga lotbettet and that the

exercises werbelpful. In additionduring this time Plaintiff reportethat he hadvorked on

Dictionary 1813 (28 ed. 2006).

15" The straight leg raise, also called Laségsen, is a test done during the physical
examination to determine whether a patient with low back pain has an underlyirajdeedisk,
often located at L5, the fifth lumbar spinal nerv&he StraightLeg Test for Evaluating Low
Back Pain"WelMD (12 March 2014) Web. (28 April 201H)ttp://www.webmd.com/do-z-
guides/straighteg-testfor-evaluatinglow-backpaintopic-overview. If the patient experiences
sciatic pain when the straigintedleg is at an angle of betwethirty andseventydegrees, then

212 -



wiring an old hous@nd plagd pool on several occasionBlaintiff was discharged from
physical therapy on January 6, 2000r. 428-80)

Throughout 2002 and early 2008aintiff returned to the urgent care clinic at University
Hospital complaining of back and knee pain and seeking refills for various ptestpain
medications. During this time perio@laintiff was variously prescribed Vicodin, Diazepam,
Tylenol 3, and Ultracetin May of 2003, Plaintiff again souglat refill of his pain medication.

The examiningphysician instructed Plaintiff that he would longer be permitted to obtain
prescriptiorrefills for his pain medication at the urgent care center and that he should obtain a
primary care physician to oversee his pain manageamehinedication need¢Ir. 421-23)

On April 11, 2003Plaintiff sought treatment fromsaura J. EatoyM.D., for low back
pain, knee pain and stomach ulcergecé&ds of DrEaton’s findings on physical examination
indicate thaPlaintiff complained of some discomfort in his knee, but there was no swelling or
erythema. In addition, tHenee was stable to stressoath full extension antiventypercent
flexion and exhibited no joint line tenderness or pain on extension. Wiitbate® Plaintiff's
back, Dr. Eaton found that Plaintiff was capable of full back extension aper&@éntflexion,
showed neither straight leg raise imtention® signs and had normal toe and heel gdiis.

Eaton noted that in the previous two to thmaenths Plaintiff had participated in physical
therapy and experienced improvement at least with respb kmee. (Tr.490-94)

From March of 2003 througkarly Augustof 2003, Plaintiff participated in physical
therapyas prescribe®r. Wen. He attended fourtesassiondutfailed to appear for eight

scheduled sessioasd arrivedifty minutes late for another. (Tr. 440-57)

the test is positive and a herniated disc is likelycthigse of the painld.
8 “Intention” is an indicator of malingering and “refer|s] to neurogenic abnoremliti
that arise when a goal is consciously soughééDorland’s lllustrated Medical Diainary 847
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From Juneof 2003 through Februaf 2004, Plaintiff saw Dr. Wen on four occasions,
for treatment ohis ongoing back and knee pain. (Tr. 492-509). Dr. Wen ordered anié¢Rl,
results of which are noted above, and diagnosed chronic low back pain as @f result
degenerative disc diseawith no evidence of radiculopatfy.He continued to recommend
physical therapy Noting that Plaintiff stated he was unable to pay for physical therapy services
Dr. Wen urged Plaintiff to exercise on his own. Dr. Wen also presdtigease of a
TranscutaneouBlectrical Nerve 8mulator (TENS)unit and Ultram, Vioxx, Advil and
Diazepanfor relief of pain (Tr. 492-509

In June of 2004, Plaintiff was seen at the Bonar Chiropractic Clinic for comgtdint
back pain. (Tr. 5336) The treating chiropractoidrs. Harshmann and Davis, concurred on a
diagnosis of “no apparent problem,” laisoidentified mild arthritis and recommended physical
therapy. When his knee again became painful, Plaintiff opted not to continue chiropractic care
and instead planned to seek pain medication through the urgent care(Glin&36)

Plaintiff sought chiropractic treatmentDecember 2006 for low back, knee and elbow
pain. Medical records from the Bowers Chiropractic Clinic include a recomnnam fat
twentychiropractic visits to treat low back pand a requirement that Plaintiff attend a Spinal
Care Workshop. The record does not indiegtetherPlaintiff followed this recommended
treatment regimen(Tr. 481-9)

After filing for disability, Plaintiff saw Dr. Wen for the first time in almostufo/earson
January 29, 2008, at which tirbe. Wen’simpression was of apparently disabling chronic low

back pain without evidence of radiculopatiBlaintiff allegedthat his back pain had become

2"%d. (2012).

17" “Radiculopathy” is chronic pain of the back which radiates to the extremities.
“Radiculopathy” Wikipedia: The Free Encyclopedia. Wikimedia Foundation, Inc., (B¥ Ap
2015); Web. (28 April 2015); http:/en.Wikipedia.orgtilRadiculopathy/
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more severeDr. Wennoted that Plaintf was presentlyakingVicodin and Tramadol and
discussed with Plaintiff the goal of maintaining his current functioning rathethbka
elimination of pain. He advised that Plaintiff should strivd@orease and eventually wean
himself fromnarcoticdrugsto avoidtheir sedatingside-effectsand to reserve tireusefor more
severeor breakthrough pain. Dr. Wen prescribed Vicodin and added Neurontin, aaraotic
“pain interrupter,to assisPlaintiff in decreasing his use of narcotic palleks (Tr. 506-07)
Plaintiff returned taseeDr. Wen on March 12, 2008, complaining of nasal congestion,
cough and some shortness of breath. He had not continued taking the Ndagcautisde felt
“it didn’t helg’ and had not used the fentanyl patch he had been greddyetween clinic visits
becausde found itextremely sedatingPlaintiff reported taking a friend’s higher dose Vicodin
andbelieved that hbadexperienced feweside-effectsthan with the lower dose Vicodin he had
been taking. Dr. Wen observed tRdaintiff seemed extremely tense and anxj@umsl dter
some discussion, prescribed Lithium as a mood stabilizer and Vicodin at the highfer ¢hase
relief. (Tr.507-09
After an interval of more than two years and seven months, Plaintiff presented to Dr
Wen on August 18, 2010, complaining of low back pain, stress, anxiety and deprégsion.
544-47) Plaintiff asserted that Head continued to have chronic low back pain and also
experiencedapproximately once a mon@more severe pathathe called “nerve pain(Tr.
545) Plaintiff reported that hevas taking Tylenol #3 and Soma for theetve pairi. (1d.)
Plaintiff alsotold Dr. Wen that he was experiencing stress related to his applicationdbitityis
benefits and noted that he had seen a psychiatrist in 1999 who had prescribed diazepam whic
helpedhim until 2006 at which time he was prescribed Xanax. Plaintiffestpd a note

excusing him from wearing a seat belt due to the pain caused by the se@lirb&14-47)

Wikipedia.org/wiki/Radiculopathy
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Upon examination Dr. Wen noted that Plaintiff was in no acute distress and exhibited “no
real though process disorder,” although his spee@s pessured. (Tr. 546Pr. Wen'’s physical
examination of Plaintiff's back showed reasonable flexion and extension, nanmailuze and
no specific areas of tendernegkl.) In addition, he noted “negatitbe straight leg raise

intentions signs, bilaterigl” *®

(Id.) Dr. Wen’simpression was “chronic low back pain without
any evidence of radiculopathy” and “a possible component of right greateantedc bursitis”
thatwas not responsible for “the major portion of [“Plaintiff's] discomfortd.

In his notes Dr. Wen stated that he spent a long time during the August 18, 2010
appointmennegotiating pain medications with Plaintifbr. Wenstated he was very reluctant to
give Plaintiff a higher strength or greater number of pills due to whaehéfidd as his
propensity to dependency.ld() After the discussion, Dr. Wen continued Plaintiff on daily
Tylenol #3 and Soma and galvien a prescription for four Percocet to lésirty days, to be used
only as needed. The doctigclined to prescribe either Diazepam or Xaoabo write a note
excusing Plaintiff fronseat belt use(ld.) Plaintiff did not schedule a return appointment citing
his lack of insurance.Id.)

On January 7, 2011, Dr. Wewrote a lettestating hathis failure to see Plaintiff in his
office from 2004 to 2008 asdue toPlaintiff's lack of health insurance. He further notedt
because Plaintiff's condition was a “nchanging type of conditighhe felt it appropriate to
prescribe medication over the telephone without seeing Plaintiff in his office5710-71) He

also stated that the gap in office visishoduld not be construed as improvement or stalofity

[Plaintiff's] medicalcondition.” (Tr. 570)Dr. Wen also wrote that “[e]ssentiallylfmtiff] is

18 Defendant understands this finding by Dr. Wen to indicate a positive intention sign

and argues that it is evidence of malingering. Given the wording, the Calgritfet least as
likely that Dr. Wen was recording a negative intention sign as éysosne, especially because
at a later time Dr. Wen affirmatively stated that Plaintiff was not a malingerer.
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functional” and that his “occupational limitations ha[d] not changed over severa| geare
well before 2004.”(Tr. 571)

Plaintiff next saw Dr. Wenm September 16, 2014t which timeDr. Wen again
observed thatIRintiff wasa“36 —yearold with chronic low back pain who considenimself
disabled” (Tr. 573) He stated thatldtnoughhe wasn no acute distres®laintiff complained of
low back and hip pain and right lower extremity discomfoid.) (Plaintiff reported that he used
four Percocet per montior the more severe pain and that thiwkedwell for him. He also
reported that thpainwasworse whenhe waswalking or if he has been sitting for a long time
but that ithad “notnecessarily worsened over timgld.)

Dr. Wenopined hat Plaintiff wasot really describing radicular symptoms and that his
pain was Mmost likely” the result ofyreater trochanteric bursal paather than b radcular
symptoms (Tr. 574) Herecommended physical therapy and continRkantiff on Percocet.
Plaintiff refused the doctor’s offer of a greater trochanteric burgadtion for the relief of that
pain. (d.)

On February 15, 201PJaintiff visited an urgent care clinic due to severe low hzaik
with radiation to the legs(Tr. 584) X-rays revealed loss of vertebral height at T8 ithihvacic
spine, among other things. (Tr. 586) The physician recommended Ibuprofen and instructed
Plaintiff to follow up with hisprimarycarephysician. (Tr. 587)

Plaintiff sough chiropractic treatmenfrom Dr. Jeffrey Birkenmei.C., in August of
2012. The chiropractidcreatmentecords noted chronic spine, rib and pelvic pdifr. 623)
Plaintiff reported constant pain throughout the dayitations in activities of daily livingand
rated his impairment at 7 out d0 at rest and 9 out of 10 with activityTr. 62425) Dr.
Birkenmeirdiagnosed segmental dysfunction lumbar myositis, lumbar segmental dysfincti

lumbar paraspinal edenaad other conditions of the low back andrediac and recommended
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manipulation and electrical stimulatio(iTr. 62-21) Dr. Birkenmeits notesstatethat
Plaintiff's condition had worsened over the twelve years since the fall. (Tr. 621) He noted
present restrictions in Plaintiff's activitie$ aaily living, but clearly expected improvement in
those abilitiedollowing minimally invasive treatment such as manipulation and exerdide
Dr. Birkenmeier indicated that he did not expect a complete recovery but méeesthtated that
a “positve functional outcome is still expected.ld\)

C. Consultative Medical Examinations

1.Dr. Zeimet, D.O(Tr. 510-36)

On September 20, 2008, as part of theability benefitprocess, Plairffi presentedor a
consultativanternal medicine examinatiaonducted by Dr. Anthony P. Zeimet, D.Or.
Zeimet observed that Plaintiff was pleasant, aladoriented in no apparent distress, walked
with a limp, able to get on and off the exam tahi¢h some minor difficulties, andbleto get in
and out of a chair with no difficultyPlaintiff showed full motor strength in his lower
extremities, no muscle atrophy or spasm, and no limitation in range of moadhen hisupper
or lower extrerntiesor ankles.Plaintiff was able to walwithout an assistive device but could
not performa heelto- toe walk or walkon his heels or on his toes and could not sgDat.
Zeimet also observed thfaintiff had full range of motion in his cervical spine and lumbar
spine, fexionand extension were decreased at about twaetjyees bilaterally arthatthe
straight leg test was positivesakty degrees on the right afalty degrees on the lefDr.
Zeiments asseswent was‘chronic low back pain without any evidence of radiculopathy,” and
opined thaPlaintiff would be unable to susta@ven sedents work.

2. Edward Martinson, M.OTr. 537-43)

On September 7, 2010, Plaintiff was evaluated by Edward Martinson, Dr.D.

Martinson noted an MRI revealing degenerative disc disease, among other IBsE38)( He
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alsonotedPlaintiff's inability to obtain physical therapy since 2003 due to financial constraints.
Id. Dr. Martinson noted left and right lower extremity symptoifis. 539) Plaintiff reported
difficulties with shopping and othaxctivitiesand ratechis pain at 8 out of 10. (Tr. 539-540

On examinationDr. Martinson observed lumbar lordosis, back tenderness, soft tissue
tightness in the shoulders and hips. His impressions were: multilevel degerdisatigisease,
trochantert bursitis in the hips and patellofemoral pain. Dr. Martinson stascoelief that
Plaintiff's condition could potentially limit himin regard to activities and options for ongoing
gainful competitive employmetritinsofar as that employment would regurepetitive trunk
movements; prolonged trunk positions, without allowance to change positions as needed,;
repetitive heavy lifting or carrying; repetitive traversing of stairs; proldregending or walking,
especially on concrete surfacasd repetitive kneeling, squatting or crawlirfgr. 543) He
opined that thesertiitations fwould likely be permanent” but allowed that a “more objective
delineation” would require a functional capacity evaluatidd.) (He alsonoted that his
opinions were based upon a single office examination without benefit of medmalsec
radiagraphs. Id.)

D. Medical RecordReviewby StateAgencyPhysicians (Tr. 518-24)

State agencphysiciangeviewed Plaintiff's medical evidence at tingial stage of the
disability process and concludgd) that Plaintiff was able to perform light wodhnd(2) that
Dr. Zeimet's ojnion was inconsistent with the objective medievidence on file. fie
reviewing physicias reportalso includedhe observatio that,given his medically determinable
impairmentsit was reasonabléor Plaintiff to havesome pain andequirelimitations The
reviewing physicianfound it appropriate that Plaintiff should be restricted from forceful

pushingwith his lower extemtiesto avoid exacerbation of his symptoms.
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E. Investigationby theOffice of Inspector General of th&& (SSA OIG) (T401-12)

An investigation conducted on behalf of the SSA OIG by thep€rative Disability
Investigation unit in October of 2008, due to the digpdretweerPlaintiff’'s allegations ofpain
andthe objective medicalata,foundthatwhile in the hospital Plaintiff limped before and after
entering the Xray suite but that upon exiting the hospital his gait was normal and fluid.

F. Dr. Wen’sMedical Source Statements

1. Dr. Wen'’s August 13, 2009 Medical Source Statement (Tr. 525-31)

Dr. Wen observed that he had been treating Plaintiff since 20Gronic low back
pain chronic degenerativéisc diseasechronickneepain and chronianxiety Dr. Wenopined
that the prognosis for all of these conditiovess poor. He stated thaaintiff’'s impairments
could be expected to last at leaselve months or longer and thalaihtiff wasnota malingerer.
Dr. Wenalsostaedthat Plaintiff's psychological symptoms contribute tophysical §mptoms
and that he frequently experiences symptoms severe enough to interfeteewaitntionfocus
needed to perform simple work taskde alsoopinedthat Plaintiff wasncapable of even low
stress jobs

Dr. Wenidentified Plaintiff's exertional abilitieand restrictions finding him able:to
walk for one or two blocks without resting; sit for no more ttveentyto thirty minutes at a
time, sit stand or walk for a total of two hours in an eight hour work degasionally liften
pounds rarely lift twenty pounds and never lififty pounds occasionally climb stairand
frequently reach, handle, grip or feel. In Dr. Wen'’s opinion, Plaintiff woedgirea job that
permitted him tachange positions at will between sitting, standing and walking, and would need
to recline or elevathisfeetfor a few minutes evergne totwo hours. Plaintiff also would
requireunscheduled restroom breaks in an eight-hour day and \eilgl be absent from work

morethan four dayper month
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2.Dr. Wen'’s Septembeit, 2010 Medical Source Statement (Tr. 548-54)

On Septembe?, 2010, Dr. Wen completed a second Medical Source Statement in which
he again stated that he had been tre®iamtiff since 2003and that Plaintiff's impairments
could be expected to last at leagélve months or longer and that Plaintiff was not a malingerer.
Dr. Wen observed that emotional and psychological factpessifically, anxiety and depressjon
cortributed to Plaintiff's limitationsandfrequently interferd with attentionand concentration.

He againopinedthatPlaintiff was incapable of even low stress jobs.

Dr. Wenagainidentified Plaintiff's exertional abilities and restrictions finding him able
to: walk for one tdwo city blocks; sit fotwentyminutes at a time, staridr thirty minutes at a
time; sit for less than two hours for less than a total of two hourseighathour work day; stand
or walk for less than a total of two hours ineaght rour work day occasionally liften pounds,
rarely lift twentypounds and never more; never twist, stoop, bend or climb laddenrsrahd
kneel, crouch/squat or climb staiBx.. Wenagain opined that Plaintiff would require a job that
permitted him to change positions at will between sitting, standing and walking, ardineeal
to recline or elevate his feet for a few minutes everge to four hours. Plaintiff also would
requirea restroom in close proximity, unscheduled restroom breakseaighthour day, would
have @od days and bad days anwduld likely be absent from work more than four days per
month.

3. Dr. Weris September 1, 2011 Medical Source StateriEmt14-17)

On September 1, 2011, Dr. Wen again provided a source statement, noting that during an
eight hour work daylaintiff was able to sit fatwo hours, standor onehour and walkor one
hour. He further opined that Plaintiff couldt tenpounds, frequenthgnd twentypounds,
occasionallyandoccasionally stoapHe predicted that Plaintifould be abserftom work

three or more days per month, would arrive late or leave tmdg @ more days per month,
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would require more thatiree breaks ding thework day and would need to lie down or nap
during the work day.

G. Dr. Birkenmeir's December 10, 2012 Letter (Tr. G3)-

On December 10, 201Dyr. Birkenmeiercompleted an opinion letter in response to
Plaintiff's request. Hepinedthat Plaintiff's condition had deteriorated in the twelve years since
his fall and identified more recent symptoms involving Plaintiff's legs such as abnormal
sensation and weaknedgr. 631) Healsonoted conditions in the low back causing strain of the
ligaments and musculature, as well as disc bulging and desicclatioHe further opined that
the discs at L3, L4 and L5 were bulging into the spinal canal and suggested thatriltedead
the disc bulges might be greater than that evidenced on MRbdhe fact that the MRI is
performed while the patient iging down. (Tr. 633) He stated that conditions such as Plaintiff's
are known to cause pain and dysfunction in the low back as well as weakness and abnormal
sensations in the legsld()

V. The ALJ’s Decisions and Appeals CouncilProceedingyTr. 15-27, 119-37, 143-44)

A. TheDecember 10, 2010 Decision of the ALJ

In the December 10, 2010 decisitime ALJ found that Plaintiff met the insured status
requirements of the Social Security Act through June 30, 2006, and that he had not engaged in
substantial gainful activity since that date, the amended alleged onset datbiityl The ALJ
furtherfound that Plaintiff's impairments: sciatica, chronic low back pain right knee gad
left hip pain, although severéid not meet or medically equal the severity of an impairment
listed in 20 C.F.R. Part 404, Subpart P, Appendix 1. In addition, the ALJ also found that
Plaintiff had the mental impairments of depression and anxiety, but that theseriengaiwere
“non-severe” because they did not significantly limit Plaintiff's physical or mebihtyato do

basicwork activities.
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The ALJdetermined that Plaintiff had the RFC to perfdess than the full range of
sedentary work? Specifically, the AL¥oundthat Plaintiffcould: occasionally lift and or carry
up totenpoundssit for abouttwentyminutes at any one time before havingtand at a
workstation for three minutesgcasionallyclimb ramps and stairbalance and stoop; never
kneel, crouch, crawl, or climb ladders, ropes, or scaffolds. In additieALJ held that
Plaintiff must avoidexposure to vibration and might recpia onehandedassistivedevice to
ambulate and balanc&he ALJ also held that, due to medication saffects the Plaintiff could
only understand, remember and carry out simple instructions and make only simple latad-
decisions. In additiorRlaintiff could handle occasional changes in work processes and
environment but could not maintain fateface contact with the general public and could not
maintain strict production quotas because the pace of his work might vary over theo€aurse
work day or work week. The ALJ found Plaintiff unable to perform his past relevantandrk
determined that “transferability of job skillsvas not material to his disability determination
because the Medical Vocational Rules would support a finding thiatif? was not disabled
whether or not he had transferrable job skills. Considering Plaintiff’'s dgeaton, work
experience, and RFC, the ALJ determined that the vocational expert testimonyexippor
finding that Plaintiff could perform other work &xing in significant numbers in the national
economy. Specifically, the ALJ determined that Plaintiff could perform tngresnents of
representative occupationsorder clerk, productionheckerand parking lot attendant. The
ALJ thus found that Plaintiff was not under a disability from June 30, 2006, through the date of

the decision.

19 “Sedentary work“involves lifting no more tharien pounds at a time and

occasionally lifting or carrying articles like docket files,deds, and small tools. Although a
sedentary job is defined as one which involves sitting, a certain amount of walkingrashdgst
is often necessary in carrying out job duti@ebs are sedentary if walking and standing are
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B. The Appeals Council Decision (Tr. 143-44)

The Appeals Council remaadthe case to thALJ on the ground that the VE testimony
was not consistent with the DOT. Specifically, the Appeals Council objected to the AL
failure to reconcile his recommendation tR&intiff be affordeda “sit /stand option,Wwith the
fact that the DOT descriptions of the jobs he recommended for Plaintiff failedltolé such an
option. In addition, the ALJ failed to clarify whether: (1) the order clerk job wouldneetpce-
to-face interaction with the public, (2) the lens inserter job requires production gndté®) sghe
production checker position is seskiled. The ALJwas ordered to obtain supplemental
evidence from a VE on these issues to clarify the effect of the adsiesisations on Plaintiff's
occupational base and to resolve discrepancies between the VE's testimony afadrtration
found in the DOT.

C. The Qctober 23, 2012 Decision of the ALJ

In his October 23, 2012 decision, which stands as the final decision of the Commissioner,
the ALJ foundthat Plaintiff met the insuredlatusrequirements of thAct through June 30,
2006, and that he had not engaged in substantial gainful activitytsatadate The ALJ urther
found Raintiff's degenerative disandjoint disease wersevere impairmentsut that they did
not meet omedically equathe severity of aimpairment listed ir20 C.F.R. Part 404, Subpart
P, Appendix 1.The ALJdeterminedhat Plaintiff hadhe RFC toperform light work® with the

further limitations thahecould lift and or carry no more thawenty poundsoccasionallyand

required occasionally and other sedentary criteria aré raétC.F.R. § 404.1567(a).

20« ight work” “involves lifting no more tharwenty pounds at a time with frequent
lifting or carrying of objects weighing up tenpounds. Even though the weight lifted may be
very little, a job is in this category when it requires a good deal of walking or standing, or whe
it involves sitting most of the time with some pushing and pulling of arm or leg conirolbe
considered capable of performing a full or wide range of light work, you must hevebitity to
do substantially all of these activities. If someone can do light work, werdegethat he or she
can also deedentarwork. . . .” 20 C.F.R. § 404.1567(b).
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tenpounds frequentlyonly walk up to two hours in aaighthour day climb ramps andtairs

for a total of two hours in an eight-hour cagver climb ladders, ropes; scaffoldsand only
occasionallystoop, kneel crouch or crawin addition,the ALJ heldthat Plaintiff must avoid
hazards such as danges machinery and unprotected heights, never be required to walk on
uneven surfaces, would require an occupation that permitted laltetoatebetween sitting and
standing at will.

The ALJ found Plaintiff unable to perform his past relevant workdmtermined that
“transferability of job skills was not material to his disability determination because the Medical
Vocational Rules would support a finding that plaintiff was not disabled whether loe ihatd
transferrable job skills. Consideringpintiff's age, education, work experience and RFC, the
ALJ determinedhat thevocational expert testimony suppestia finding thatPlaintiff could
perform other work existing in significant numbers in the national econ@pgcifically, the
ALJ determined that Plaintiff could perfortime requirements of representative occupations such
as cashier, inspector and hand packager, and parking lot attendant. The ALJ thus found that
Plaintiff was not under a disability frodune 30, 2006, through the date of the decision.

VI. Applicable Law and Standard of Review

To be eligible foDIB and SSlunder the Social Security Act, &mtiff must prove that
he is disabledPearsall v. Massanari274 F.3d 1211, 1217 (8th Cir. 200Bgker v. Séy of
Health & HumanServs. 955 F.2d 552, 555 (8th Cir. 1992Jhe Act defines disability as the
“inability to engage in any substantial gainful activity by reason of any algdieterminable
physical or mental impairment which can be expected to result in death or &hitdsted or
can be expected to last for a continuous period of not less than 12 months.” 42 U.S.C. 88
423(d)(1)(A), 1382c(a)(3)(A). An individual will be declared disabledly if his physical or

mental impairment or impairments are of such severdytibis not only unable to do his
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previous work but cannot, considering his age, education, and work experience, engage in any
other kind of substantial gainful work which exists in the national economy.” 42 U.S.C. 88
423(d)(2)(A), 1382c(a)(3)(B).

To determine whether@aintiff is disabled, the Commissioner engages in adteg-
evaluation processSee20 C.F.R. 88 404.1520, 416.9Bpwen v. Yuckerd82 U.S. 137, 140-
42 (1987). At step 1 the Commissioneronsiders whether th@aintiff is ergaged in substantial
gainful activity. If so, disability benefits are denied. At step 2, the Cosnonisr decides
whether theplaintiff has a “severe” medically determinable impairment or combination of
impairments, meaning that which significantly limits his ability to do basic work activilies
theplaintiff’s impairmenis not severe, then he is not disabled. If the impairisesgvere, the
Commissioner then determinességp 3 whether such impairment is equivalent to one of the
impairments listd in 20 C.F.R., Part 404, Subpart P, Appendix Ja plaintiff’s impairment
meets or equals one of the listed impairments, he is conclusively disablegp At gte
Commissioner establishes whether the plaintiff's impairment prevents him fréonnpiexg his
past relevant work. If thelaintiff can perform such work, he is not disabled. Finally, if the
plaintiff is unable to perform his past work, the Commissioner continuésp® snd evaluates
various factors to determine whether ghaintiff is capable of performing any other work in the
economy. Thelaintiff is entitled to disability benefits only if he is not able to perform other
work.

The decision of the Commissioner must be affirmed if it is sup@dry substantial
evidence on the record as a whole. 42 U.S.C. § 408(c))ardson v. Peralegl02 U.S. 389,

401 (1971)Estes v. Barnhay275 F.3d 722, 724 (8th Cir. 2002). Substantial evidence is less
than preponderance but enough that a reasonable person would find it adequate to support the

conclusion.Johnson v. ApfeR40 F.3d 1145, 1147 (8th Cir. 2001). Thebstantial evidence
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test,” however, is “more than a mere search of the record for evidence suphating
Commissioner’s findings."Coleman v. Astryet98 F.3d 767, 770 (8th Cir. 2007) (internal
guotation marks and citation omitted). “Substantial evidence on the record as a whole . . .
requires a more scrutinizing analysidd. (internal quotation marks and citations omitted).

To detemine whether the Commissiorgedecision is supported by substantial evidence
on the record as a whole, the Court must review the entire administrative ned¢@ahaider:

The credibility findings made by the ALJ.

The[plaintiff's] vocational factas.

The medical evidence from ttgag and consulting physicians.
The[plaintiff's] subjective complaints relating to exertional and
non-exertional activities and impairments.

Any corroboration by third pags of the[plaintiff's]

impairments.

6. The testimony of vocational experts when required which is
based upon a proper hypothetical question which sets forth the
[plaintiff's] impairment.

PwbdPE

o

Stewart v. S8y of Health & Human Serv957 F.2d 581, 585-86 (8th Cir. 199#&)térnal
citations omitted). The Courtalso mustonsider any evidence which fairly detracts from the
Commissioner’s decisionColeman 498 F.3d at 770/Varburton v. Apfel188 F.3d 1047, 1050
(8th Cir. 1999)."If, after reviewing the entire record, it is possible tovdtavo inconsistent
positions, and the Commissioner has adopted one of those positions,” the Commissioner’s
decision must be affirmedAnderson v. Astryeé96 F.3d 790, 793 (8th Cir. 2012). The decision
may not be reversed merely because substantialre@ddsacould support a contrary outcome.
Young v. Apfel221 F.3d 1065, 1068 (8th Cir. 2000).
VIl . Discussion
A. The ALJ's RFC Determination is Based upon Substantial Evidence on the Record
Plaintiff first asserts thagiven his limitations as evidenced by the record, the ALJ erred

in assigning him an RCF for light warlSpecifically, Raintiff asserts that the ALJ failed to take
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into accounwarious elements of the objective medical evideR&antiff's own testimonythe
opinionsof Plaintiff's treatingphysician and the sideffects of Plaintiff's medications

At the fourth step of the sequential evaluation process, the ALJ assegsleitifés
RFC. See20 C.F.R. 88 404.1520(a)(4)(iv); 416.920(a)(4)(iv). R#C represents the most a
plaintiff can do despite his limitations and is based upon all the relevant evidence in the record.
See?20 C.F.R. 88 404.1545(a)(1), 416.945(a)(1). Although the ALJ is not restricted solely to the
consideration of medical evidence in evaluating the RFC, the ALJ’s deteoninaist be based
upon at least some evidence from a medical professional and such evidence shouldheddress t
plaintiff’s ability to function in the workplacel.auer v. Apfel245 F.3d 700, 704 {8Cir.

2001); see alsd-redrickson v. Barnhart359 F.3d 972, 976 (8th Cir. 2004) (citiKgogmeier v.
Barnhart 294 F.3d 1019, 10238Cir. 2002));Eichelberger v. Barnhayt390 F.3d 584, 591

(8th Cir. 2004). It is improper for an ALJ to reach his own medical conclusion about the
evidence.SeeEaster v. Bower867 F.2d 1128, 1130 (8th Cir. 1989). In addition, a conclusion
regarding credibility is not the equivalent of proving by medical evidence fiaintiff has the
RFC for other work.Estabrook v. Apfell4 F.Supp.2d 1115, 1122 (S.D. lowa 1998) (ciSoth

v. Shalala 827 F.Supp. 1415, 1417 (S.D. lowa 1993)).

Having considerethe portions of the objective medical record that Plaintiff contends
support an RFC for less than sedentary work, the CGoaadtisfied that the objective medical
evidence here supports the ALREC determination.In evaluating for substantial evidence, the
Court must “consider the evidence that supports the Commissioner’s decision @s tvell
evidence that detracts froiti’ Phillips v. Colvin 721 F.3d 623, 625 {8 Cir. 2013) (internal
guotation omitted) Here, n argung thatthe ALJ erred in assigning an RFC for ‘light work,
Plaintiff, in essenceasks the Court to consider only the evidence that might support a finding of

disability. Even if this were a case where “after reviewing the entire ratpnare] possible to
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draw two inconsistent positionsXhderson696 F.3d at 793, the Court would be constrained to
affirm the position adopted by the CommissiongeeYoung 221 F.3d at 1068. The Court has
no authority to consider only the evidence that might support a finding of disabBihtlips,

721 F.3d at 625 (internal quotation omitted).tHis caséhe Court finds substantial evidence on
the record tsupport the ALJ’s decision to assign an RFC for ‘light work.’

The Courtalsorejects Plaintiff's assertion that the ALJ failed to consider theefigets
of Plaintiff’'s medications. ThALJ explicitly notedPlaintiff's testimonythat at times his
narcotic pain medications caus#idziness, nausea, fatigue, photophobia, confusion and loss of
focus. (Tr. 20, 59-60) Substantial evidence on the record as a whole supports thenplicits
determination that theideeffectshad little effect orhis assessment Blaintiffs RFC. Despite
his allegations o$ideeffects,Plaintiff continued to drive a motor vehicle and spent a good deal
of time reading and using thetérnet. In additioralthough aware dPlaintiff's allegedside-
effects,Plainiff's treating physiciansnposed no restrictions on hasility to driveor engage in
other activities.Cf. Vandenboom v. Barnhad21 F3d 745, 749-50 (8th Cir. 2005) (holding that
the ALJ may take into account a physician’s failure to impose restisctmoresponse to reported
sideeffects).

The medicakvidence also calls into question the degree to which theeHielets
contributed to Plaintiff’'devel ofimpairment. On several occasionBlaintiff's physicians
attempted to restrict his use ofroatic pain relievers and offered hinman-narcotic option for
pain relief butPlaintiff rejected thee optionsandfailed to avail himself of the opportunity to
reduce the impact of his medications on his functioningth€ extent that this evidence
undermines Plaintiff's credibilityite Court recognizes that a conclusion regarding credibility is

not the equivalent of proving by medical evidence thaamtiff has a certaiRFC. 1d. The
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ALJ is, howevergntitled to consider evidence indicating Heverity and thereforéghe impact
of reportedsideeffects in making his RFC determinationd.

The Court addressbelow the ALJ’s consideration of Dr. Wen’s medical source
opinions and the ALJ’s credibility determinations regarding Plaintiff's testynamd subjective
complaints.

B. The ALJ gave Proper Weight to the Opinion of Dr. Wen

Plaintiff next argueshat the ALJ erredby failing to afford at least substantial weight to
Dr. Wen’smedical sourcepinions.

In makinganRFC determiration,the ALJ properly considers medical source opinions,
which are statements from physicians and psychologists or other accemtaital sources that
reflect judgments about the nature and severity opldatiff's impairmentsincluding his
symptoms, diagnosis and prognosis, what he can still do despite his impairments, and his
physical and mental restrictionSee20 C.F.R. 88 404.1527(a)(2), 416.927(a)(2). In deciding
what weigh to afford a medical source opinion, the ALJ considerseral factorsThese factors
include: whether the physician examined haintiff; the length, nature, and extent of the
treatrent relationship; how well the physician supported the opinion with relevant evidence,
including medical signs and laboratory findings; how consistent the physicianiseropias with
the record as a whole; whether the physician was a spea@alisany ther factors that support
or contradict the physician’s opinioikee20 C.F.R. 88 404.1527(c), 416.927(c).

When a treating physician’s opinion is wsllpported by medically acceptable clinical
and laboratory diagnostic techniques, and not inconsistent with the other substantmesvide
the record, the ALJ should afford that opinion “controlling weigl8€e20 C.F.R. 88
404.1527(c)(2), 416.927(c)(2). If the ALJ cannot afford the opinion “controlling weight,” he

should consider several factors, including those mentioned above, to determine thieether
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opinion should be afforded a lesser weighee20 C.F.R. 88 404.1527, 416.92%.altreating
source’sopinion is not entitled to controlling weight, it “should not ordinarily be disregarded and
is entitled to substantial weightSingh v. Apfel222 F.3d 448, 452 (8th Cir. 2008ge als®0

C.F.R. 88 404.1527, 416.92But the ALJ may give a treating doctor’s opinion limited weight if

it includesonly conclusory statements or is inconsistent with the receatnons v. Astr,id97

F.3d 813, 818 (8th Cir. 2007) (citif@px v. Barnhart471 F.3d 902, 907 (8th Cir. 2006)0d
Chamberlain v. Shalalad7 F.3d 1489, 1494 (8th Cir. 1995Regardless of the weight he

decides to afford the opinion of a medical source, the ALJ must “always give goths&or

doing so. Singh 222 F.3d at 452.

In this case Dr. Wera treating physicigrsubmitted threenedical source opinions in
check box format dated August 2009, September 2010, and Septembefakéan .together
these opinions exprefs. Werns view that Plaintiff is restrictetb less than sedentary exertion.
Dr. Wen also opinethat Plaintiff couldonly sit for two hours in an eight-hour work day, stand
for one hour in an eight-hour work day, and walk for one hour in an eight-hour worlgay
further stated that Plaintiff would need to napemline during thevork day; and would require
at least three breaks during the eigbtr work day. In addition, he opined that Plaintiff would
miss more than four days of work a month due to his impairmamdshat his pain would
preclude him from maintaining sustained focus on sirtgdks in dull time work setting.(Tr.
526-31, 549-54, 614-17; Ex. P2

The ALJgave “little weight” toDr. Wen'’s opinionsnd citedseveral reasonfor
discountinghem (Tr. 21-25) Specifically, the ALJ consideradconsistenies betweerr.
Wen'’s opinions and his owneatment notesnconsistencies between Dr. Wen'’s opinions and
the objective medical evidence of recditke relatively conservative treatmétiaintiff received

the fact thathatDr. Wen’sopinions appeared to be bageonarily on Plaintiff's subjective
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complaints, rather than the signs, symptaest, results oother diagnostic finding$laintiff's
failure, from 2004 to 2008, to seek treatméiné conclusory and contradictamgture ofDr.
Wen’sopinions; and their intrusion up@meas outside of Dr. Wen'’s expertidd.

Plaintiff asserts, however, that the ALJ erred because Dr. Wen'’s opinionsomsigtent
with his treatment notes and Plaintiff's testimony. Plaintiff also alleges that Drs\Wpmions
were consistent with the findings and opinions of Dr. Zeimet and Dr. Martinson anklettfdtx
failed to consider Plaintiff' nability to afford treatment in discounting Dr. Wen'’s opinion.

In deciding what weight to affordr. Wen’sopinions, the ALJ properly considered how
well Dr. Wen had supported them with relevant evidence, including medical signs and laboratory
findings, and how consistent his opinionerewith the record as a whol&ee20 C.F.R. 88
404.1527(c), 416.927(c). The ALJ concluded that Dr. Wen'’s opinions were unsupported by
medically acceptable clinical and laboratory diagnostic techniques andisteahsith the
other substantial evidence in the record. The Court cannot conclude that the ALJ erkohgh m
this determinationHogan v. Apfel239 F.3d 958, 961 (8th Cir. 2001) (stating that “[a] treating
physician’s checkmarks on an MSS form may be distsalif they are contradicted by other
objective medical evidence in the recotdRor examplethe ALJ properly considered that
diagnostic imaging of Plaintiff's back showed normal alignment, mild bulgingaypehmetries,
and no compression, deformity, spondylolisthesis, stenosis, herniation, extrusion, oooerve r
impingement. (Tr. 21, 22, 25, 413-14, 430-31, 499, 517, 628 hoate v. Barnhayt457 F.3d
865, 871 (8th Cir. 2006) (concluding that the ALJ properly discounted a treating physician’s
opinion that lacked support in the objective medical evidectepowell v. Apfel242 F.3d 793,
796 (8th Cir. 2001) (holding that the ALJ did not err in discountingli@tiff’s complaints of
pain because a “battery of diagnostic tests” was consistently unremarkaldeldition, the

significant limitations Dr. Wen expressed in bggnionsare not reflected ihis treatment notes
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or elsewhere in the medical recordseelTeague v. Astrug638 F.3d 611, 616 (8th Cir. 2011)
(determining that th&LJ properly discounted medical source statement when the physisian’
notes “reported no findings of significant limitation or inability to work”).

In considering the nature of threatment relationship that Plaintiff had with B¥en, the
ALJ also properly considered that, from 2004 through 2008, Dr. Wen did not see Plaintiff in his
office and treated him by prescribing medication over the telephBeePage v. Astrued84
F.3d 1040, 1044 (8th Cir. 2007) (holding that an ALJ may consigkiriff’s failure to seek
treatment in determining the proper weight to afford a treating physicipmi®on) (internal
citation omitted)

Substantial edence of recor@lsosupports the AJ’'s determination thddr. Wen'’s
opiniors regarding Plaintiff's exertional abilities aneonsistent with his own treatment notes
(Tr. 24) In Juneof 2003 and Augustf 2003, shortly after he began treating Plaintiff, Dr. Wen
noted that Plaintiff had full extension, normal range of motion, and no effusion in his right kne
(Tr. 428, 496) In June of 2003, Octolo¢2003, Januargf 2008, and Augusif 2010, Dr. Wen
noted that Plaintiff had normal curvature in his spine, no specific areas of tendermedsack,
negative straighleg raisingsigns,and good flexion and extensioAt the very least, the above
noted physical findings fail to support Dr. Wen'’s opinion that Plaintiff was capatdesthan
the full range of sedentary exertioBeeHalverson v. Astrues00 F.3d 922, 930 (8th Cir. 2010)
(holding that an ALJ properly discounted treating physisiapinion that was inconsistent with
his own treatment notes)

Dr. Wen’s treatment notes also contained internal inconsistencies whitlequtsie
ALJ’s decision to afford his opinions lesser weight. For purposes of explainiggpken
Plaintiff's treatmentDr. Wen characterized Plaintiff's condition as “stablaut for purposes of

assessing Plaintiff'exertional limitationshe opined that Plaintiff's condition had deteriorated
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over time. In addition, where, as here, the ALJ determines that the Plamuiff' sestimony

lacks credibility the consistency of that testimony with a treating physician’s opinion does not
augment, but rather detracts from the weight to be afforded that opBemKirby v. Astrye

500 F.3d 705, 709 (8th Cir. 2007)

In addition, the ALJ properly discounted Dr. Wen’s opinions due to their inconsistency
with Plaintiff's reported daily activities. (Tr. 20, 95-99). Plaintiff reported s\debilitating
pain but also indicated that he was able to manage most of his personal needs such g, groomi
light cleaning, cooking, shopping, driving, performing some yard work, taking out Hs arass
attending church and family events. He also reported playing pool and a limligdtathish
and swim. These activities are incongruous with Dr. Wen’s opinioriPtaattiff was limited to
less than a sedentary exental level and the ALJ properly considered this incongruity in
discounting Dr. Wen’s opinionSee Owen v. Astrug51 F.3d 792, 799 (8th Cir. 2008)
(discounting a medical source opinion on the ground that the “[plaintiff's] actiafidaily
living do not reflect the physical limitations found by [the doctor]”).

Plaintiff's argument that the opinions of Dr. Wen should have been afforded greater
weight because they were consistent with Plaintiff’'s own testimony is notagersu Where it
appears thahe ALJ’s opinion derives from the plaintiff's subjective reporting regarding his
condition rather than the physician’s own findings and the objective medical evitience
physician’s opinion is properly discount&eeKirby, 500 F.3dat 709 (observinghat “[t]he
ALJ was entitled to give less weight to [a physician’s] opinion, because ibased largely on
[the plaintiff's] subjective complaints rather than on objective medicdeexe”).

The Court cannot agree with Plaintiff's assertion iatWen’s opinions should have
been afforded greater weight because they were consistent with the findingsafsultative

examinersDrs. Zeimet and Martinsor(Tr. 22-23). The ALJ rejected the conclus®of these
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consultative examiners for valid, appropriate reas&ses v. Barnhay275 F.3d 722, 725 (8th
Cir. 2002) (holding that “[t]he ALJ [also] may reject the opinion of any medical expeare it

is inconsistent with the medical record as a whole”) (ciBegrsall,274 F.3d 1211, 1218-19
(8th Cir. 2001)).The ALJrejected Dr. Zeimet's opinion that Plaintiff could not work a normal
eighthour day as inconsistent with the record as a whole and with Dr. Zeimet's owrgéndi
Seeg(Tr. 22, 511-12); sealso20 C.F.R. 88 404.1527(c)(4), 416.92749)(stating that
“[g]enerally, the more consistent an opinion is with the record as a whole, theveigte we

will give to that opinion”).

The ALJ also properly rejected Dr. Martinson’s opinion that Plaintiff was patignt
limited in his ability tosustain ongoing competitive gainful employment, concluding@inat
Martinson’s opinion was vague and based upon principles of vocational qualificatiarea
outside his expertiseSee Wildman v. Astrug96 F.3d 959, 964 (8th Cir. 2010) (holding that the
ALJ properly discounted a medical opinion where, among other thingasconclusory and
lackedelaboration)Ellis v. Barnhart 392 F.3d 988, 99495 (8th Cir. 20@Bfusing to assign
substantial weight to a physician’s opinion because his statement that thdfptairit not work
was conclusory and touched upon the ultimate issue of disabdityuestion reserved for the
Commissioner).

Moreover, the ALJ was entitled to considerttba Wen'’s opinions were inconsistent
with the findings of anothdreatingphysician, therthopedic surgeon, Dr. Green€hoate 457
F.3dat871 (concluding that the ALJ properly discounted a treating physician’s opinion that
lacked support in the olijgve medical evidence)Unlike Dr. Wen, Dr. Greenkegan treating
Plaintiff just two months after his August 1999 fall. Dr. Green consisteatgdrthat Plaintiff's
spine was straight, his gait and reflexes were normal, his sensory and matiesalate intact,

and his straight-leg raising was negative. (Tr. 414, 415, 417, 419, 426) Dr. Greene also opined
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that Plaintiff had responded “quite well” to physical therapy, was not expereacy

significant back pain, and could return to work in November of 1999. (Tr. 21, 415) The record
does not indicate the occurrence of any traumatic event between Plaintiff's 129@ifais June
30, 2006 alleged onset date. Therefore, there is no reason to assume that the passage of t
rendered Dr. Green’srfdings inaccurate or less persuasive than Dr. Wen’s. In fact given the
gaps in Dr. Wen'’s treatment of Plaintiff, there is no reason to afford greeight to Dr. Wen'’s
opinion regarding Plaintiff's condition on June 30, 2006 than to Dr. GieeehservationsDr.
Greene’s assessment supports the ALJ’'s RFC determination and provides fynploet for the
conclusion that Dr. Wen'’s opinions were inconsistent with the medical evidencenatea S8ee
e.g., Castro v. Barnhartt19 F. App’x 840, 844 (8th Cir. 2005) (finding it significant that no
precipitating event caused the alleged deterioration in plaintiff's condiidimareased pain).

C. The ALJ Consideration oPlaintiff’'s Subjective Complaints

Plaintiff also argues that the ALJ erredhis consideration of Plaintiff'subjective
complaintsby failing to make sufficiently explicit credibilitfindings.

Under Eighth Circuit law an ALJ, in the course of makingR#< determinationis
required to consider theredibility of a plaintiff's subjective complaint® light of the factors set
forth in Polaski v. Heckler739 F.2d 1320, 1322 (8th Cir. 1984ee20 C.F.R. 88 404.1529,
416.929. The factors identified Rolaskiinclude: a paintiff's daily activities; the location,
duration, frequency, and intensity of his symptoms; any precipitating and atyggeaators; the
type, dosage, effectiveness, and side effects of his medication; treatmerdasnlas other than
medication he has received; and any other factors concerningdasnmentrelated limitations.
SeePolaski 739 F.2dat 1322 20 C.F.R. 88 404.1529(c), 416.929(c). The ALJ is not required,
however, to discussachPolaskifactorand howit relates to th@laintiff's credibility. See

Partee v. Astrue638 F.3d at 860, 865t8Cir. 2011)(stating that [t he ALJ is not required to
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discuss methodically eadolaskiconsideration, so long as he acknowledged and examined
those considerations before discountinglaifitiff’'s] subjective complaintg”(internal quotation
and citation omitted)Samons497 F.3dat820 (stating that “we have not required the ALJ’s
decision to include a discussion of how evieojaskifactor relates to thiplaintiff’s]

credibility”). In addition, tlis Court is required toeview the ALJ’s credibility determination
with deference.See Gregg v. Barnhar854 F.3d 710, 713 (8th Cir. 2003) (holding tHdtf“an
ALJ explicitly discredits th¢plaintiff’'s] testimony and gives good reasons for doindtbe,
reviewing courtjwill normally defer to the ALJ’s credibility determinatign”

In this case, the Court is satisfied that the ALJ properly considagttiff's subjective
complaints under thBolaski rubric. Seg(Tr. 20-25). The ALJ explicitlyacknowledged the
requiremerg of 20C.F.R. 88 404.1529 and 416.929 for evaluating subjectweplaints (Tr.

19) The ALJwas not required to presesredibility findingsin a designated section of his
opinion and did not err in weaving hasedibility analysighroughout his opinionSee Wiese v.
Astrue 552 F.3d 728, 733-34 (8th Cir. 2009) (holding that the ALJ is not required to make a
formal finding with respect to credibility)Iin addition, the ALJ was not requiredeplicitly
discredit particulasubjectivecomplaints See Watkins v. Astrud14 F. App’x 894, 895-9@th

Cir. 2011) (holding the ALJ did not err in failing to disces&h of the credibility factors where
the ALJ generallpbserved that thelaintiff’s complaints of disabling pain were unsupported by
the objective medical evidencmconsistent with his failure to seek ongoing treatmand
inconsistentvith some of his reported daily activit)es

Plaintiff correctly observes that an ALJ cannot merely inve&kaski or discredit a
plaintiff’'s subjective complaints as unsupported by medical evidence, without providing some
explanation for his credibility determinatio®eeDukes v. Barnhard436 F.3d 923, 928 (8th

Cir. 2006);Lowe v. Apfel226 F.3d 969, 972 (8th Cir. 2000)lere, however e ALJ properly
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considered Plaintiff's complaints and discussed numeaeasons whyhey werenot entirely
credible. (Tr. 18-25)See Gregg354 F.3d at 713. Althoughs Plaintiff points outhe ALJ did
notexplicitly statewhich of Plaintiff's allegdions he foundacking in credibility it is apparent
from theopinion as a wholéhat the inconsistencies between the objective medical evidence,
Plaintiff's own claims, higlaily activities, and the intermittent history of his treatnfent the
basis ofthe ALJs finding. (Tr.19);see Wieseb52 F.3cat 733-34 Page 484 F.3d at 1044 (8th
Cir. 2007) (observing that “[w]hile not dispositive, a failure to seek treatmentndecate the
relative seriousness of a medical problenP)aintiff's assertiontat the ALJ must make an
express credibility determinatianth respect to each factonisstates Eighth Circuit lanSee
Samons497 F.3d at 820 (upholding an AkXecision to discredit a plaintiff's subjective
complaints where thALJ mentionedhe general requirements Bblaski made specific
reference t@ne or two of thd?olaskifactors and notectontradictions betweethe plaintiff’s
hearing testimony anlgerstatements as recorded in the medical re¢piiskes 436 F.3d at 928
(requiring only that the ALJ “make an express credibility determinatiorett@dains, based on
the record as a whole, why the claims were found to be not credildlefg@over, the Court is not
persuaded thadlartinez v. Astrug630 F.3d 693, (7Cir. 2011)the Seventh Circuitase on
which Plaintiff relies manditesexpress credibility determinatiswith respect to eacRolaski
factor. And even if Martinezcreats such a requirementhis Court is obliged to followhe welt
established law of this Circuit on the isgather than the law of the Seventh Circuit.

Here, theALJ considered numerousctars in assessirglaintiff's credibility. The ALJ
notedthatthe severity oPlaintiff's reported impairments was not consistent with his course of
treatmentand thaPlaintiff’s condition and complaints improved with treatment, including
physical therapy, a TENS unit, and pain medications. This evidence persuaded thatALJ

Plaintiff’'s complaints of disablinguncontrollable pain were not crediblBrown v. Astrug611
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F.3d 941, 955 (8th Cir. 2010) (holding th&if‘an impairment can be controlled by treatment or
medication, it cannot be considered disabling”) (internal quotation marks andncaatitted).
In addition, the ALZXorrectly considerethat Plaintiff responded well to conservative treatment
in the form ofmedication and physical therafdespite his failure to attend all of his physical
therapy appointments) and did not require more invasive treatment such as. s(fge2y, 415,
433 452, 472, 496, 498Fee Gowell242 F.3d at 796 (internal citation omittesie also
Guilliams v. Barnhart393 F.3d 798, 802 (8th Cir. 2005) (holding that “[a] failure to follow a
recommended course of treatment also weighs agaptaintiff's credibility”).

The ALJ also properly discounted Plaintiff's subjective complaints due to Flainti
failure to obtain treatment for extended periods of tilRenstrom680 F.3d at 1066-67The
ALJ noted that from 2004 to 2008 Plaintiff had a significant gap in treatnfént21-22, 24-25)
Plaintiff assets that his failure to seek treatmehiring this time period was duefioancial
difficulty and hislack of insurancéut the Court notes that nothing in the record demonstrates
thathe attempted to seek{tost or loweost treatment. Given the limitations and severity of
pain Plaintiff alleges, one would expect him to make such efforts. The failurekteusde
alternatives, for example, to continue the exercises he learned in physical theaapther less
costly settingfurther underminethe credibility of Plaintiff's subjective complaintdhe ALJ
properly considerethis failurein discounting those complaintSeePage 484 F.3d at 1044
(stating that “[w]hile not dispositive, a failure to seek treatment may indicate theeaela
seriousness of a medical problenR)jggins vApfel 177 F.3d 689, 693 (8th Cir. 1999) (holding
that the plaintiff's failure to find lowcost or noeost medical treatment was inconsistent with and
undercut credibility of the plaintiff's subjective complaints of pdinjernal citation omitted).

Furthermore,lte ALJ appropriately discount&daintiff's subjective complaints of pain

on the basis of unremarkable diagnostic test results, physical findings anthrecdations that
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Plaintiff was able to return to worlSee Gowell242 F.3d at 79G:1owe v. Astrug499 F.3d 835,
840 (8th Cir. 2007). ThelA alsoconsideredPlaintiff's daily activitiesandfoundthatthese
activities indicated a lesser impairment than Plaintiff claimed in his testinteeg.Halverson
600 F.3dat 932 (tolding “that acts which are inconsistent with a plairgiffssertion of disability
reflect negatively upon thataintiff’s credibilty”) (internal quotation and citation omittedjhe
ALJ noted that Plaintiff maintained extensive daily activities, includingryi shopping for
groceries, preparing meals, washing dishes, taking out the garbagetogthadibrary attending
church and his son’seuting activitiesas well adishing and swimming (Tr. 20, 95-99)
Although not conclusives plaintiff's ability to maintain extensive daily activities suggests that a
plaintiff is not as limited as allegéd. See Clevenger v. Soc. S&dmin, 576 F.3d 971, 976 (8th
Cir. 2009). The ALJ properly determined that when taken together, these elements and
inconsistencies in the record undermined the credibiliBlantiff's allegations.

Moreover, the ALJ’s decision contains sufficient detail and analysis to support his
determination that Plaintiff's subjective complaints were not entirely credise example, the
ALJ identified numerous elements of the medical evidence which contradictatffdai
complaints. (Tr. 25). This evidence included MRIg;a¥s and thermal imaging of Plaintiff's
back, (Tr. 21, 22, 25, 42, 413-14, 430-31, 499, 517, 629), and numerous instances of normal
findings on physical examination by Drs. Greene and Wen, and Dr. GreeneSsressabat
Plaintiff coud return to work as early as November 1999. (Tr. 21, 22, 24, 414, 415, 417, 419,
426, 428, 496, 503, 506, 546)

In sum, the ALAdequately andppropriately discussed maRglaskifactors in

discrediting Plaintiff's credibility Partee 638 F.3d at 865Because the ALJ gave good reasons

2L In this respecthe ALJalso could have consideréte rert of theSSA OIG
investigatorsuggesting that Plaintiff modified his posture and gait when in the presence of
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for discountingPlaintiff’ s credibility, the Court defers to the ALJ’s credibility findingSee
Perkinsv. Astrue 648 F.3d 892, 90(Bth Cir. 2011) feiterating the principle théfi] f the ALJ
discredits glaintiff’s credibility and gives a good reason for doing[#ee reviewing courtjvill
defer to its judgment even if every factor is not discussed in depth”) (internaliguetatl
citation omitted)
VII. Conclusion

Therefore, for albf the foregoing reasons, the Court concludes that émen@ssioner’'s
adverse decision is based upon substantial evidence on the record as a whole andath@tecisi
the Commissioner should be affirmed.

Accordingly,

IT 1S HEREBY ORDERED that the decisin of the Commissioner BFFIRMED . A
separate Judgment in accordance with this Memorandum and Order is entesachéhdate.

Dated thisl1thday ofMay, 2015.

/s/ JTohn N. Bodenhausen
JOHN M. BODENHAUSEN
UNITED STATES MAGISTRATE JUDGE

medical providers. (Tr. 401-12).
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