Tate v. Colvin

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
NORTHERN DIVISION

CARMEN TATE, )
Plaintiff,
V.

)
)
))
) Case No. 2:14-CV-15-SPM
)
)
)

CAROLYN W. COLVIN,
Acting Commissioner of Social Security, )

)
Defendant. )

MEMORANDUM OPINION

This is an action under 42 U.S.C. 88 405(g) 4383(c)(3) for judicial review of the final
decision of Defendant Carolyn W. Colvin,ethActing Commissioner of Social Security,
regarding the applicains of Plaintiff Carmen Tate (“Plaiff”) for Disability Insurance Benefits
(“DIB™) under Title Il of the Social Security Act, 42 U.S.C. 88 4ftlseq.and for Supplemental
Security Income (“SSI”) under Title XVI dhe Social Security Act, 42 U.S.C. 8§ 1381 seq.
(the “Act”). The Commissionerolund Plaintiff entitled to benefitenly for a closed period of
disability lasting from March 15, 2010 through ., 2011. (Tr. 12-27). The parties consented
to the jurisdiction of the undersigd magistrate judge pursuant2® U.S.C. § 636(c). (Doc. 8).
Because | find the decision was supported kbypstantial evidence, | will affirm the
Commissioner’s decision.

l. PROCEDURAL BACKGROUND

On March 11, 2010, Plaintiff applied for DIBé SSI, alleging that she had been unable

to work since March 24, 2009, due to headhtems, emphysema, and anxiety. (Tr. 144-57,

Doc. 20
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239). On June 9, 2010, her application wagsalty denied. (Tr. 89©3). On July 23, 2010,
Plaintiff filed a request for hearing before atiministrative law judge ALJ"). (Tr. 96-97). On
May 8, 2012, the ALJ held a hearing. (Tr. @8 On the same day, Plaintiff amended her
alleged onset date to March 15, 2010. (Tr. 2a8) August 13, 2012, the Alissued a partially
favorable decision, finding that Plaintiff was emtttlto a closed period of disability from March
15, 2010, through April 1, 2011. (Tr. 12-27). On @hetr 17, 2012, Plaintiff filed a Request for
Review of Hearing Decision witthe Social Security Administration’s Appeals Council. (Tr. 7).
On December 17, 2013, the Appeals Council dethedrequest for review(Tr. 1-6). Plaintiff
has exhausted all administrative remedies, andebesion of the second ALJ stands as the final
decision of the Commissioner of tBecial Security Administration.

Il FACTUAL BACKGROUND*

Plaintiff's medical recordshow that she was diagnosetth breast cancer in August
2010 and underwent a left radical mastectah®y same month. (Tr. 467-71, 522-24, 832-34).
Between September 22, 2010 and March 28, 2@1dintiff underwent several courses of
chemotherapy. (Tr. 655-60, 661, 687, 717-91). In 2010 and early 2011, Plaintiff was also
diagnosed with chronic obstructive pulmonadysease (“COPD”), borderline glaucoma,
pneumonia, gastroesophageal reflux disease RIGE chest pain not otherwise specified, and
emphysema. (Tr. 422, 434, 497, 556, 587-88, 601, 607, 928-30). Since her chemotherapy ended,
Plaintiff has received treatment for COPD awmtther lung issues, treatment for GERD, and
follow-up evaluation regardinber breast cancer. (Tr. 7%, 951-76, 990-1108). The record
also contains a Medical Source Statement from afher treating physicians, first filled out in

September 2011 and reaffirmed in April 2012. (Tr. 890-93, 1005-08).

! This is not intended to be a complete summary of Plaintiff's extemsadical record, but
rather a brief description of those recordost relevant tBlaintiff's appeal.
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At the hearing before the ALJ on May 8, 2012, Plaintiff testified that she was 47 years
old, was unmarried, and lived with her sister. (Tr. 37-38). She has a high school diploma but
received special education seegawithin the regular classroom. (Tr. 39). She smokes half a
pack of cigarettes a day. (Tr. 42).

Plaintiff testified that she stopped working2010 due to illness and pain. (Tr. 40). She
testified that she is tired amgets short of breath when getting up in the morning, getting dressed,
and walking. (Tr. 43, 49, 54-55). She attributesghertness of breath teer cancer rather than
to her lung problems. (Tr. 43). She reported g has severe chest pains every three to four
months. (Tr. 58-59). She also reported that slsenlianbness and pain in her left side, including
some numbness that goes dowinéo fingertips and affects her atyilto move and lift with her
left arm. (Tr. 50, 52). She can stand for two Isoat a time but feels weak after doing so. (Tr.
57).

During a typical day, she babysits for heead for four hours, which involves watching
television with her. (Tr. 41, 56-57). She also detsh for her niece. She helps around the house
cooking, dusting, and doing dishes, but she doesamtum because her arms hurt. (Tr. 41-42,
56). She spends a lot of time sitting on the coudtich she does for up to two or four hours at a
time. (Tr. 51, 55). She also naps each day for up to three hours. (Tr. 48).

[I. STANDARD FOR DETERMINING DISABILITY UNDER THE ACT

To be eligible for benefits undéhe Social Securitpct, a claimant must prove he or she
is disabledPearsall v. MassanarR74 F.3d 1211, 1217 (8th Cir. 200Bgker v. Sec’y of Health
& Human Servs.955 F.2d 552, 555 (8th Cir. 98). The Social Securitct defines as disabled
a person who is unable “to engage in any sultisfegainful activity byreason of any medically

determinable physical or mental impairment whieim be expected to rdsin death or which



has lasted or can be expected to last for &irnaous period of not less than twelve months.” 42
U.S.C. 88 423(d)(1)(A); 1382c(a)(3)(A3ee also Hurd v. Astru&21 F.3d 734, 738 (8th Cir.
2010). The impairment must be “of such severigt fthe claimant] isiot only unable to do his
previous work but cannot, considering his aggcation, and work expence, engage in any
other kind of substantial gainful work whiakxists in the national economy, regardless of
whether such work exists in the immediate areavhich he lives, or whether a specific job
vacancy exists for him, or whether he would Hieed if he applied for work.” 42 U.S.C. 88§
423(d)(2)(A); 1382c(a)(3)(B).

To determine whether a claimais disabled, the Commissier engages in a five-step
evaluation process. 20 C.F.R. 88 404.1520(a), 416.92¥#a)also McCoy v. Astrué48 F.3d
605, 611 (8th Cir. 2011) (discussing the fivepsigocess). At Ste®ne, the Commissioner
determines whether the claimant is currently engga@ “substantial gainful activity”; if so, then
he is not disabled. 20 C.F.B§ 404.1520(a)(4)(i), 416.920(a)(4)(MicCoy, 648 F.3d at 611. At
Step Two, the Commissioner determines whethecthimant has a severe impairment, which is
“any impairment or combination of impairmentvhich significantly limits [the claimant’s]
physical or mental ability to do basic work adites”; if the claimantdoes not have a severe
impairment, he is not disabled. 20 C.F&.404.1520(a)(4)(ii), 404.152€)( 416.920(a)(4)(ii),
416.920(c); McCoy, 648 F.3d at 611. At Stephree, the Commissionevaluates whether the
claimant’s impairment meets or equals onetl@d impairments listed in 20 C.F.R. Part 404,
Subpart P, Appendix 1 (the “listings”). 20 C.F.R. 88 404.1520(a){4)4iL6.920(a)(4)(iii);
McCoy, 648 F.3d at 611. If the claimant has summipairment, the Commissioner will find the
claimant disabled; if not, the Commissioner proceeill the rest of the five-step process. 20

C.F.R. 88 404.1520(d), 416.920(¥)cCoy, 648 F.3d at 611.



Prior to Step Four, the Commissioner massess the claimant’s “residual functional
capacity” (“RFC”), which is “the most a claimant can do despite [his or her] limitatiMmote
v. Astrue 572 F.3d 520, 523 (8th Cir. 2009)it(hg 20 C.F.R. § 404.1545(a)(13re also20
C.F.R. 88 404.1520(e), 416.920(e). 8tep Four, the Commissiandetermines whether the
claimant can return to his past relevant wamkcomparing the claimantRFC with the physical
and mental demands of the claimant's padévant work. 20 C.F.R. 88 404.1520(a)(4)(iv),
404.1520(f), 416.920(a)(4)(iv), 416.920(McCoy, 648 F.3d at 611. If thelaimant can perform
his past relevant work, he is not disabled; & thaimant cannot, the analysis proceeds to the next
step.ld. At Step Five, the Commissioneonsiders the claimant’'s REage, education, and work
experience to determine whether the claimant wake an adjustment to other work in the
national economy; if the claimant cannot makedjustment to other work, the claimant will be
found disabled. 20 C.F.R. 8®4.1520(a)(4)(v), ¥6.920(a)(4)(v)McCoy, 648 F.3d at 611.

Through Step Four, the burden remains with dla@mant to prove @t he is disabled.
Moore, 572 F.3d at 523. At Step Five, the burdentshid the Commissioner to establish that,
given the claimant’s age, education, and wotgegience, there are a sificant number of other
jobs in the national economy that the claimant can perftmBrock v. Astrue674 F.3d 1062,
1064 (8th Cir. 2012).

V. THE ALJ’ SDECISION

Applying the foregoing five-step analysithe ALJ found that during the period from
March 15, 2010 through April 2011, Plaintiff was under a diséibj. (Tr. 20). However, the
ALJ found that as of April 2, 2011, Plaifitiwas no longer under a disability. (Tr. 27).
Specifically, as to the period starting April2011, the ALJ found that Plaintiff had the severe

impairments of COPD, emphysema, and lefédst cancer (Tr. 16, 20); did not have an



impairment that met or equaled the severityaopy of the impairments listed in 20 C.F.R. Part
404, Subpart P, Appendix 1; and had the RF@eaidorm sedentary work, “except the claimant
can occasionally push and pull with the non dwant left upper extremity; the claimant can
occasionally climb ramps and stairs; the claimant should never climb ladders, ropes, or scaffolds;
the claimant can occasionally stoop, kneel, chpuand crawl; the claimant can occasionally
reach overhead with the non dominant leftper extremity; the claimant should avoid
concentrated exposure to extreme tempergtwesness, and humidity; the claimant should
avoid moderate exposure to irritg; and the claimant shous/oid concentrated exposure to
unprotected heights and hazardous machiner§ft. 23). The ALJ found that Plaintiff was
unable to perform her past relevant work; bwer, relying on the testimony of a vocational
expert, the ALJ found that there were other jekssting in significant numbers in the national
economy that Plaintiff could perform. (Tr. 26-2The ALJ therefore found that Plaintiff was not
under a disability as of April 2, 2011. (Tr. 27).

V. DISCUSSION

Neither party challenges the ALJ's decisioattPlaintiff was disbled from March 15,
2010 through April 1, 2011. However, Plaintiff arguthat the ALJ made several errors in
finding that Plaintiff was not dabled as of April 2, 2011. Specifically, she argues that (1) when
finding Plaintiff's disability ha an end date, the ALJ impropeffailed to apply the “medical
improvement standard” set forth in 20 C.F£.404.1594(b)(1); (2) théLJ failed to give
adequate weight to the opam of Plaintiff's treating physicia Dr. Meesha Gwan-Nulla; (3) the
ALJ failed to properly assess the credibility Piaintiff's subjective complaints; (4) the ALJ
failed to give proper weight tthe reports of Plaintiff’'s familymembers; (5) the ALJ failed to

take into account all ahe relevant evidence in assessingimRiff's RFC; and (6) the ALJ erred



by relying on a hypothetical questiposed to the vocational expénat did not include all of
Plaintiff's limitations?
A. Standard for Judicial Review

The decision of the Commissioner must be affirmed if it complies with the relevant legal
requirements and is supported by substantial evidence ire¢bedras a wholé&see42 U.S.C.
88 405(g); 1383(c)(3)Richardson v. Peralegt02 U.S. 389, 401 (1971Fstes v. Barnhast275
F.3d 722, 724 (8th Cir. 2002Pate-Fires v. Astrue564 F.3d 935, 942 (8th Cir. 2009).
“Substantial evidence ‘is less than a prepoadee, but enough that a reasonable mind might
accept as adequate to support a conclusidtetistrom v. Astryé80 F.3d 1057, 1063 (8th Cir.
2012) QuotingMoore, 572 F.3d at 522). In determining ®&ther substantial evidence supports
the Commissioner’s decision, the court considers both evidence that supports that decision and
evidence that detractsom that decisionld. However, the court “do[es] not reweigh the
evidence presented to the ALJ, and [it] defpiio the ALJ's determinations regarding the
credibility of testimony, adong as those determinatioase supported by good reasons and
substantial evidence.Td. at 1064 Quoting Gonzales v. Barnhar465 F.3d 890, 894 (8th Cir.
2006)). “If, after reviewing the record, the court finds it is pblesito draw two inconsistent
positions from the evidence and one of those positions represents the ALJ’s findings, the court
must affirm the ALJ’s decision.'Partee v. Astrue638 F.3d 860, 863 (8th Cir. 2011) (quoting

Goff v. Barnhart421 F.3d 785, 789 (8th Cir. 2005)).

2 In the interest of clarity, the Court considenssth arguments in a different order than they were
raised in Plaintiff's brief.



B. The ALJ Did Not Err in Failing to Properly Apply the “Medical
Improvement” Standard When Finding Plaintiff’'s Disability Ended April
1, 2011
Plaintiff argues that the ALJ erred by failing to properly apply the “medical
improvement” standard set forth in in 20 GRF§ 404.1594(b) to deternarwhether Plaintiff's
disability continued or endedThis argument is without mier Although the ALJ couched her
decision in terms of “medical improvementhd appears to have attempted to apply that
standard in her decision, the EilgiCircuit has held that the ‘®dical improvement” analysis is
not required where the ALJ “deteine[s] in a single proceedindpe fact of [the claimant’s]
disability, the extent of the disabilitand the duration of the disabilityCamp v. Heckler780
F.2d 721, 721-22 (8th Cir. 1988ee also Eckelstafer v. Barnhatl F. App’x 185, 186 (8th
Cir. 2002) (“InCamp v. Hecklerthis court rejected the apgdition of the medical-improvement
standard in cases such as this one, where tlJed&termined in one proceeding the fact, extent,
and duration of a claimant’s disability.”) (citation omittedderson v. ColvinNo. 13-3089,
2014 WL 5528210, at *3 (W.D. Ark.®V. 3, 2014) (recognizing th#te ALJ used the eight-step
medical improvement standard in his decisionrmting, “it was not necessary to do so, because
when in a single proceeding, the fattdisability, the extent of the disability, and the duration of
the disability are all determined, the casenig a medical improvement case”; considering

whether substantial evidence supported the &lfiiding that the plaintiff was capable of

performing substantial gainful &gty as of the date he found the disability ended).

320 C.F.R. § 404.1594(a) provides, part, “[I]f you are entitled tadisability benefits, your
continued entitlement to such benefits mustdxeewed periodically. . . . We must determine if
there has been any medical improvement in yoyairment(s) and, if so, whether this medical
improvement is related to your ability to wor . .” Section 404.1594(lprovides further details
regarding application of the “edical improvement” standard.
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Here, the ALJ determined in a single proceeding that Plaintiff was disabled and that the
disability ended April 1, 2011. Thus, she wag required to apply the medical improvement
analysis, and the Courttask is to determine whether stdigtial evidence supports her finding
that Plaintiff was not under a disability as of April 2, 2011.

C. The ALJ's Assessment of Dr. Gwan-Nlla’s Opinion is Supported by
Substantial Evidence

On September 16, 2011, one of Plaintiff'eating physicians, Dr. Meesha Gwan-Nulla,
completed a Medical Source Statement form in which she opined that Plaintiff could lift less
than ten pounds occasionally, could stand andfak less than two hours in an eight-hour
workday, could sit for two to tkee hours at a time, and had lindifeushing and pulling ability in
her upper extremities. On the form, next te gtanding and walking limitation, she indicated
that Plaintiff “feels dizzy.” She also opined that due to Plaintiff's breast cancer and COPD,
Plaintiff could never climb ramps or stairs and could occasionally balance, kneel, crouch, crawl,
and stoop. She also opined that Plaintifid hao manipulative, visal, or communicative
limitations. Finally, she found that Plaintiff wagimited” in her ability to deal with certain
environmental factors: temperature extremest, dusnidity/wetness, hazards and “fumes, odors,
chemicals, gases.” Dr. Gwan-Nulla indicated that agreed with Plaintif§ disability onset date
of March 24, 2009. (Tr. 890-93). On Aprl2, 2012, Dr. Gwan-Nullsigned a copy of her
September 2011 opinion and wrote, “No additional comments.” (Tr. 1005-08).

“A treating physician’s opinion is given controlling weight if it ‘is well-supported by
medically acceptable clinical and laboratorygtiastic techniques and is not inconsistent with
the other substantial evidence in [a claimant’s] case recdritléy v. Astrue 580 F.3d 675, 679
(8th Cir. 2009)(quoting 20 C.F.R. 8§ 404.1527(d)(28hontos v. Barnhar328 F.3d 418, 426

(8th Cir. 2003);Prosch v. Apfel 201 F.3d 1010, 1012-13 (8th Cir. 2000); 20 C.F.R. 88§



404.1527(c)(2), 416.927(c)(2). Nonetheless, anJ Ahay give lesser wght to a treating
physician’s opinion if this standaind not satisfied. Where it igot, this “means only that the
opinion is not entitled to ‘controlling weight,” hohat the opinion should be rejected.” Social
Security Ruling 96-2p, 1996 WL 374118, at *4ulfd 2, 1996). “Treating source medical
opinions are still entitled to ¢erence and must be weighedngsiall of the faatrs provided in
20 C.F.R. 404.1527 and 416.927d. These factors include the length of the treatment
relationship and the frequency of examioati the nature and extent of the treatment
relationship, the evidence provided by the sour@ipport of the opiniorthe consistency of the
opinion with the record as a wiaglthe level of specialization d¢iie source, and other relevant
factors. 20 C.F.R. 88 404.1527(c)(2)-(6), 416.927{el62. “When an ALJ discounts a treating
physician’s opinion, he shouldw@ good reasons for doing sdavidson v. Astrue501 F.3d
987, 990 (8th Cir. 2007%ee als®0 C.F.R. 88 404.1527(c)(2), 416.927(c)(2) (“We will always
give good reasons in our me of determination or decisionrfthe weight we gie your treating
source’s opinion.”).

Dr. Gwan-Nulla treated Plaintiff betweekugust 3, 2011 and approximately April 4,
2012, and the ALJ properly recognized that she was a treating s@litceespect to the period
beginning April 1, 2011, the ALJ gave her opinion “some weight” but did not give controlling
weight to all of her conclusions. (Tr. 25). étjfically, he found that some of her opinions
regarding Plaintiff's ability to sit, stand, walkt, and climb stairs and ramps were not supported
by objective testing, clinical signs, or treatmesaught by or offered tdPlaintiff and were
inconsistent with Plaintiffs own descriptionsf her activities. (Tr. 25). That decision was

supported by substantial evidence in the record.
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First, the treatment notes from Dr. Gwan-Nullfive visits with Plaintiff contain no
medical support for any of the limitatiostie imposed. (Tr. 1042-43, 1044, 1046-47, 1058-59,
1065-67). There is no indigah in those notes th&tlaintiff complainedf any pain, weakness,
fatigue, shortness of breath, mobility probleorspther symptoms that would support Dr. Gwan-
Nulla’s limitations on Plaintiff's ability to standsit, walk, lift, or climb stairs. Although Dr.
Gwan-Nulla indicated in her opinion that Pl#in“feels dizzy,” which limits her ability to
standing and/or walk, the only mention of diezss in her treatment notes is an August 2011
note that Plaintiff had had “dizziness in the pa§lr: 1043). Indeed, thecord indicates that the
only symptoms Plaintiff complainedf to Dr. Gwan-Nulla wereelated to sinus congestion in
October 2011, hot flashes in January 2012, astr@@sophageal reflux ilspril 2012. (Tr. 1065-
66); otherwise, Plaintiff reported “doing welTr. 1042, 1044). Dr. Gan-Nulla conducted a
physical examination at each visit, and her phydiodings at each of these visits were normal.
(Tr. 1043-44, 1046, 1058, 1066). Dr. Gwan-Nulla repdatéihgnosed Plainfi as having stable
COPD, prescribed medication for the COPBbd aecommended thatdmtiff quit smoking, but
Dr. Gwan-Nulla did not identifyany symptoms or functional ntitations associated with
Plaintiffs COPD. There is alsno indication Dr. Gwan-Nulla evebserved Plaintiff having any
difficulty with mobility or any abnormalities in gaor posture. The fact that Dr. Gwan-Nulla’s
opinions contain limitations not reflected in hezatment notes supports the ALJ's decision to
discount those opinionSee Anderson v. Astru@96 F.3d 790, 794 (8th ICi2012) (holding the
ALJ did not err in giving minimal weight to ¢hreport of a treating physician where the opinion
was conclusory and contained significant limaas not reflected ihis treatment noteshjogan
v. Apfe| 239 F.3d 958, 961 (8th CR001) (affirming the ALJ’'s desion to discount the opinion

of a treating physician where @ontained limitations thatstand alone” and “were never
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mentioned in [the physician’s] humerous records of treatment . . . nor [were] they supported by
any objective testing or reasoning which wouldicate why the claimant’s functioning need be
So restricted”).

Second, records from Plaintiff's other treatmproviders in the p@d after April 2011
also provide little or no suppofor Dr. Gwan-Nulla’s opinionsPlaintiff saw her oncologist for
follow-up several times in 2011 following the ctusion of her chemotherapy in early 2011. (Tr.
702-08, 710-15, 1032-35, 1038-40, 1051-3Axintiff reported in Apti2011 that she had “a bit
of tingling in the tips of her fingers,” and sh@oeted in July 2011 that she had had some trouble
with asthma since the start of a heat wave since starting to smoke a bit more. (Tr. 702, 710,
1032). Other than those complaints, however,nifaigenerally indicatedhat she was “doing
well,” had “no constitutional complaints,” and was “not feeling poorly.” (Tr. 702, 710, 1032,
1038, 1051). Physical examinations weraagally normal. (Tr. 703, 711-12, 1033, 1038-39,
1051-52). She frequently noted that her biggestcern was her financial situation. (Tr. 702,
710, 1032, 1038).

In addition, Plaintiff's visitsto her other doctors foregatment of her asthma, COPD,
breast cancer, and other conditions providée lgtipport for Dr. Gwan-Nulla’s opinions. These
notes indicate that Plaintiff seetimes had chest pain, coughing, cold symptoms, shortness of
breath, and/or fatigue, and that in September 2b&lreported dizzinesssociated with the use
of one of her inhalers. (Tr. 990-91, 998; 1000-03, 1010, 1071-74, 1076; 1099). However,
these notes do not support the standing, walkintngi lifting, or climbng restrictions in Dr.
Gwan-Nulla’s opinions. Plaintiff spped reporting dizziness afterlimctor changed her inhaler
prescription in September 2011, and at vigit2012 she specifically denied having dizziness.

(Tr. 991, 998, 1061, 1106). In September 2011, hetodawted that her COPD was “mild to
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moderate,” that it “has been occurring in a desireapattern for years’nal that “the course has
been gradually improving.” (Tr. 993). At siis in July 2011 andlanuary 2012, Plaintiff
specifically denied having diffidty breathing after exertion. (T991, 998). In late February
2012, Plaintiff went to the hospital for chest pain, botes from that visiindicate that she had
stopped using her medications for more tharoatm (Tr. 955). In April 2012, her doctor noted
that her COPD was “well controlled” on hesedication. (Tr. 1066). In addition, at a May 2012
appointment, she rated her lewal fatigue at “1/4.”(Tr. 1099). Her poste and gait were
consistently noted to be normal; her revi@k systems with regardo musculoskeletal
examinations was consistently unremarkabsnd her chest, lung, and cardiovascular
examinations were generally normal whame was on her medicati. (Tr. 991, 995, 998-99,
1062, 1077, 1106-07). She did not complain of wes&rme mobility problems, and her doctors
did not suggest any that she had any mobilityadtivity restrictions during the relevant time
period.

Third, the ALJ properly noted that Dr. Gwandlis opinion regardig Plaintiff's limited
ability to stand and sit were iansistent with Plaintiff's own actnts of her activities. (Tr. 25).
See Goff v. Barnhart421 F.3d 785, 790 (8th Cir. 2005) (Alpfoperly discounted treating
physician’s opinion where claimant testified thstte regularly engaged in activities that
exceeded opined limitations). Contrary to Dr. Gvidudla’s opinion that Plaintiff could stand or
walk for less than two hours in an eight-hour workday, Plaintiff testifiatishe could stand for
two hours at a time. (Tr. 50, 57). &udition, contrary to Dr. GwaNulla’s opinion that Plaintiff
could sit for only two to three hogiat a time, Plaintiff descrideher daily routine as involving

sitting down for “four hours.” (Tr. 55).
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Finally, the Court notes that Dr. Gwan4Nts opinion was given on a check-box form
and she offered no explanation for most of hamatusions. Indeed she left blank most of the
sections of the form on which she was asked\e guch explanations. The conclusory nature of
Dr. Gwan-Nulla’s opinion entitles it to less weigBee Andersqr696 F.3d at 794 (“[W]e have
recognized that a conclusory chbok form has littleevidentiary value wheit cites no medical
evidence, and provides little to no elaboration.”) (quotation marks omitted).

D. The ALJ Properly Evaluated the Credbility of Plaintiffs Subjective
Complaints

When evaluating the credibility of a pléiffis subjective complaints, the ALJ must
consider several factors: “(1) the claimandlaily activities; (2) the duration, intensity, and
frequency of pain; (3) the precipitating and aygting factors; (4) the dosage, effectiveness,
and side effects of medication; (5) any functioresdtrictions; (6) the claimant’'s work history;
and (7) the absence of objective medical enat to support the claimant's complaintddore
v. Astrue 572 F.3d 520, 524 (8th Cir. 2009) (citirgich v. Astrue547 F.3d 933, 935 (8th Cir.
2008) andPolaski v. Heckler739 F.2d 1320, 1322 (8th Cir. 1984)). “An ALJ who rejects
subjective complaints must make an express credibility determination explaining the reason for
discrediting the complaints.Moore 572 F.3d at 524 (quotirgingh v. Apfel222 F.3d 448, 452
(8th Cir. 2000)). However, the ALJ need not explicitly discuss each fadtdciting Goff, 421
F.3d at 791). “If an ALJ explicitly discredithe claimant’s testimony and gives good reason for
doing so, [the court] will normally defer tthe ALJ’s credibility determination.Juszczyk v.
Astrue 542 F.3d 626, 632 (8th Cir. 2008) (quotation marks and citation omitted).

Plaintiff testified that she has extreme fatigarel shortness of bréathat require her to
spend most of the day sitting, lying down, or siegpand that she has pain and numbness in her

left side. The ALJ found these complaints oplrtially credible andound that Plaintiff was
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capable of performing sedentary work with some additional restrictions. (Tr. 23-26). In doing so,
the ALJ conducted a proper credibility analysisccordance with the factors discussed above.

First, the ALJ properly considered Plaintdffaccounts of her daily activities, including
the fact that Plaintiff was able to help with household chores such as washing dishes, preparing
meals, and babysitting her niece. (Tr. 25, 56-38jile a claimant “need not prove she is
bedridden or completely hégss to be found disabledReed v. Barnhast399 F.3d 917, 923
(8th Cir. 2005) (quotation marks omitted), Pldirgidaily activities can nonetheless be seen as
inconsistent with her subjective complaints of extreme fatigue and shortness of breath that would
prevent her from doing even sedentary waoakd they may be conered in judging the
credibility of her complaintsSee Wagner v. Astrud99 F.3d 842, 852-53 (8th Cir. 2007)
(finding a claimant’s accounts of “extensiveilgaactivities, such asfixing meals, doing
housework, shopping for groceriesd visiting friends” supportetthe ALJ’s conclusion that his
complaints were not fully credibleRoberson v. Astryet81 F.3d 1020, 1025 (8th Cir. 2007)
(finding that in assessing the credibility of cdaipts of tiredness and mental difficulties, the
ALJ properly considered the fact that the claimaalk care of her el@n-year-old child, drove
her to school and did other driving, fixed simpneals, did housework, shopped for groceries,
and had no difficulty handling money).

Second, as discussed above with respebBrrtdswan-Nulla’s opiron, the ALJ properly
considered the fact that the objective and othedical evidence from t&fr April 1, 2011 did not
support her claims of disabling fatigue arftbdness of breath. (Ti23-25). This includes
objective testing showing that hireast cancer did not recuteaf April 1, 2011, evidence that
her physical examinations were generally ndrmaen she was on medication; evidence that

Plaintiff frequently reported doing well andviag no constitutional complaints; evidence that
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Plaintiff sometimes denied fatigue and difficuliyeathing; and evidence that Plaintiffs COPD
improved with treatment. These were albper factors in the credibility analysSee Goff421
F.3d at 792 (holding that it wgsoper for the ALJ to considemremarkable or mild objective
medical findings as one factor in assegstredibility of subjective complaintdfrederickson v.
Barnhart 359 F.3d 972, 977 n.2 (8th Cir. 2004) (holdingttthe fact that # plaintiff had not
complained of severe pain to his treating phgsis of symptoms undermined the credibility of
his reports of those symptomdpavidson v. Astrue578 F.3d 838, 846 (8th Cir. 2009)
(“Impairments that are controllable or ambie to treatment do not support a finding of
disability.”) (citing Kisling v. Chater 105 F.3d 1255, 1257 (8th Cir. 1997 Renstrom v. Astrye
680 F.3d 1057, 1066 (8th Cir. 2012) (finding tA&J’s discussion of how the claimant’s
symptoms “improved with treatment” a proper fadgtodiscounting the claimant’s credibility).

Fourth, the ALJ noted that &htiff continued to smoke thughout the relevant period,
despite her doctors’ repeated recommendatibasshe stop doing so. (Tr. 24, 955, 999, 1044,
1046, 1058, 1067, 1074, 1077). A claimant’s failurstap smoking despite recommendations to
do so may weigh againstetclaimant’'s credibility.See Wheeler v. Apfe224 F.3d 891, 895
(ALJ properly considered the claimant’s toned smoking despite directions to quit in
assessing the credibility of her asthma-related complai@t®)ate v. Barnhart457 F.3d 865,
872 (8th Cir. 2006) (noting that an ALJ mayoperly consider noncompliance with a treating
physician’s directions, including a failure toigsmoking, in the credibility analysis).

In sum, the ALJ considered several of thevatd credibility factors, and her decision to
partially discount the credibilitgf Plaintiff’'s subjective complats is supported by substantial
evidence in the record. Therefore, the Coulitdefer to the ALJ’s credibility determinatio®ee

Travis v. Astrue477 F.3d 1037, 1042 (8th Cir. 2007) (“Thisurt will not substute its opinion

16



for the ALJ’s who is in a better position to gawgedibility and resolve conflicts in evidence.”);
Buckner v. Astrues46 F.3d 549, 558 (8th Cir. 201T)yszczyk v. Astrué42 F.3d 626, 632 (8th
Cir. 2008).

E. The ALJ Properly Evaluated the Third-Party Reports From Plaintiff's
Family Members

Plaintiff argues that the ALJ erred by failing ¢ive proper weight to the third-party
reports of Plaintiff's family members. IApril 2010, Plaintiff's niece filled out a Function
Report indicating that Plaintiff ldafatigue and shortness of bieand had significant difficulty
with several activities, includg standing, walking, climbing staj squatting, bending, seeing,
and completing tasks. (Tr. 286-93). In Augus1@0Plaintiff's aunt comleted a form indicating
that Plaintiff could not walk moréhan two feet without gettingut of breath and needing to sit
down, had panic attacks, coulaustl for only half an hour,na had difficulties sitting, lifting,
and performing household chores. (Tr. 308-10). Ab& expressly discussdbese reports in his
opinion and gave them “some weight” as te geriod before April 1, 2011. (Tr. 19). However,
as to the period after April 1, 2011, he did notegsignificant weight because they had been
completed in 2010 and because they were not stggpby the medical evidence after that date.
(Tr. 25-26). The ALJ also properly pointedtotinat Plaintiff's family members were not
medically trained to make exacting observaticarsd that they could not be considered
disinterested third parties. (T25-26). For these reasons and tkasons discussed above with
respect to the ALJ’s evaluation Bfaintiff's own subjective compilats, the decision to give no
significant weight to these perts is supported by substahg&idence in the record.

F. The ALJ's RFC Determination Is Supported by Substantial Evidence

Plaintiff argues that the RFC is not supedrby substantial evidence because the ALJ

did not adequately take intoonsideration Plaintiff's testiomy regarding her symptoms; the
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medical signs and findings in the record regagd?laintiff's pain, fatigue, and other symptoms;
and the environmental limitatioms Dr. Gwan-Nulla’s opinion.

A claimant's RFC is “the most a claimacd&n do despite [the claimant’s] limitations.”
Moore v. Astrug572 F.3d 520, 523 (8th Cir. 2009) (citing 20 C.F.R. 8§ 404.1545(a)(1)). “The
ALJ must assess a claimant's RFC based orreddlvant, credible evidence in the record,
‘including the medical records, observation$ treating physicians and others, and an
individual’'s own descripon of his limitations.”” Tucker v. Barnhart363 F.3d 781, 783 (8th Cir.
2004) (quotingMcKinney v. Apfel228 F.3d 860, 863 (8th Cir. 2000)).

Plaintiff suggests that the Al failed to adequately consider her testimony and the
medical evidence regarding her fatigue, shortness of breath, cough, chest pain, and other
symptoms. The Court disagrees. The ALJ’s decigicludes a detailed situssion of Plaintiff's
testimony regarding her limitations and a progealysis of why he found her testimony only
partially credible. The ALJ’'s decision also inclgde detailed discussion of the medical records
during the relevant time frame, including bopositive and negative reports and objective
findings regarding Plaintiff’'s lung conditioand general condition. (Tr. 24-25). Although the
ALJ did not expressly mention every single report finding in Plainff’s medical record, she
was not required to do s8eeBlack v. Apfel 143 F.3d 383, 386 (8th Cir. 1998) (noting that “an
ALJ is not required to discuss every piece atlemce submitted,” and “[a]n ALJ’s failure to cite
specific evidence does not indicate that such ecigl@vas not considered”). Here, it is clear that
the ALJ considered the relevant eatidte in assessing Plaintiff’'s RFC.

Moreover, the medical evidence does ngport limitations more severe than those
articulated in the RFC. As discussed at lengibve, Plaintiff fequently reported to her doctors

that she was doing well or had no constitudloaymptoms, her physical examinations were

18



typically normal, her doctors did not indicatlkat she had significant fatigue or mobility
problems, and her doctors described her COPDn#dd to moderate,” “improving,” and “well
controlled” when she was on medication. Thesdifigs are consistent with the ALJ’s finding
that Plaintiff could perform sedentary wornkith additional postal and environmental
limitations. Cf. Ellis v. Barnhart 392 F.3d 988, 994 (8th Cir. 2005) (noting that a limitation to
sedentary work “in itself is a significant limitation”).

Plaintiff also argues that the ALJ erred byt necluding in the RFC all of the specific
environmental limitations described in Dr. Gwanlidis medical source statements. As stated
above, Dr. Gwan-Nulla opined thatakitiff was “limited” in her ability to deal with temperature
extremes, dust, humidity/wetness, hazards, fuouss, chemicals, and gases. The Court agrees
with the Commissioner that the RFC accountstlier limitations in Dr. Gwan-Nulla’s opinion.
Dr. Gwan-Nulla did not specifghat Plaintiff must avoicany exposure to the environmental
factors listed on the form, but only that she was “limited” in her ability to be exposed to those
factors. The statements in the RFC that Bfaifshould avoid concentrated exposure to extreme
temperatures, wetness, and humidity” and “shoutsidamoderate exposure to irritants” (which
would include dust, fumes, odors, chemicals] gases) adequatelyfleet Dr. Gwan-Nulla’s
opinion. Moreover, the record as a whole does sumjgest that Plaintiff needs to avoid all
exposure to all pulmonary irritants. As the Ahdted, Plaintiff continued to smoke cigarettes
throughout the relevant period.r(R4, 1077, 1107). Despite thiggdar exposure to pulmonary
irritants, the record shows that her COPD waly “mild to moderate” and “well controlled” by
her medication. (Tr. 25, 993, 1066). The ALJ’s implfaiding that Plaintiff could tolerate some

exposure to irritants is supped by substantial evidence.
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G. The ALJ Relied on a Proper Hypothetical Question Posed to the
Vocational Expert

Finally, Plaintiff argues thathe hypothetical question th&l.J posed to the vocational
expert did not adequately includé of Plaintiff's limitations. Asdiscussed above, at Step Five,
the Commissioner bears the burden of establishing that the claimant maintains the RFC to
perform a significant number ofljg within the national economiearsall 274 F.3d at 1219.
“Testimony from a vocational expert is subdial evidence [in support of a finding at Step
Five] only when the testimony is based on a colygitirased hypothetical gston that captures
the concrete consequences of a claimant’s deficienci€slliins v. Astrue 648 F.3d 869, 872
(8th Cir. 2011) (quotingcox v. Astrug495 F.3d 614, 620 (8th Cir. 2007)).

Plaintiff first alleges that the question posed to the vocational expert (the “VE”) did not
include Plaintiff's limited ability to be exposdd irritants such as dust, gas, and fumes. She
argues that this is particularly significabecause the VE testified that there was “some
exposure” to dust in the jobs sigentified and that “if an indidual had to avoid all exposure to
irritants,” then she could not do those jobs. (Tr. 65). The Court findartpsnent without merit.

As discussed above, Dr. Gwan-Nutldd not find that Plaintiffmust avoid “all” exposure to

irritants, but only that she was “limited” in her atyilto be exposed to such irritants, and the ALJ
adequately accommodated this limitation by firgdiin the RFC that Plaintiff should avoid

“moderate exposure” to irritants. Consistemith that RFC, the ALJ posed a hypothetical
guestion to the VE describing an individuahavmust “avoid[] even moderate exposure to
irritants.” In response, the VEdi##ied that such an individuaould perform jobs such as hand
assembler and machine worker. (Tr. 62-64). Nathin the VE's testimony indicates that the

jobs she identified could not be perfted by someone witRlaintiff's RFC.
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Second, Plaintiff alleges that the ALJ elrigy including in the hypothetical question to
the VE that Plaintiff had a “high school educatiovithout specifying thaPlaintiff had received
special education services orespying that her schoakcords contained d@ score of 65 from
1977. Again, the Court finds no miein this argument. Platiff did have a high school
education. She did not allege her application or her tesiony that she was significantly
limited by her cognitive alities, nor does anythingn her extensive medicaécord suggest that
she was so limited. The ALJ noted that Plairgiffepresentative had requested that the ALJ
order IQ testing but that the ALJ had found it not warranted in ligtiteofecord. (Tr. 22).

Because the hypothetical question posed t&/th@adequately captured the consequences
of Plaintiff's impairments that were supportby the record, the response to that hypothetical
guestion constitutes substantial evidenceufgport the ALJ’s finding at Step Fiv&ee Robson v.
Astrue 526 F.3d 389, 393 (8th Cir. 2008) (findisgbstantial evidencsupporting the ALJ's
conclusion at Step Five whethe ALJ's hypothetical posed tihe VE contained all of the
concrete consequences of the plaintiff's physilediciencies during #relevant time period).

VI.  CONCLUSION

For all of the foregoing reasons, the Cofinds the ALJ’'s decision is supported by
substantial evidence. Accordingly,

IT IS HEREBY ORDERED, ADJUDGED, AND DECREED that the decision of the

Commissioner of Social SecurityAs=FIRMED .

/s/Shirley Padmore Mensah
SHIRLEY PADMORE MENSAH
UNITED STATES MAGISTRATE JUDGE

Dated this 19th day of March, 2015.
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