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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
NORTHERN DIVISION

PATRICIA R. GEHRING, )
Plaintiff, ))
V. )) No. 2:14CV56JMB
CAROLYN W. COLVIN, Acting %
Commissioner of Social Security, )
Defendant. ))

MEMORANDUM AND ORDER
OF UNITED STATES MAGISTRATE JUDGE

Plaintiff Patricia R. Gehring bringhis action for judicial review of an
adverse decision by the Social SecuAtministration, claiming that the
Commissioner of Social Security errechier determination that plaintiff can
perform work as it exists in the national economy and is therefore not disabled.
Because the Commissioner didt err in this regard, her final decision denying
disability benefits is affirmed.

|. Procedural History
In November 2011, plaintiff filed fadisability insurance benefits (DIB) and

supplemental security inconf€SI) pursuant to Titles Il and XVI of the Social

! By consent of the parties, this mattepénding before the undggned United States
Magistrate Judge pursuant to 28 U.S.C. § 636(c) for final disposition.
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Security Act, 42 U.S.C. 88 4041, seg., and 88 1381et seq., respectively, claiming
that she became disabled on AugustZBD9, because of degenerative disc
disease, arthritis of the spirend damaged discs and vertelfrakt plaintiff's
request, a hearing was held before amiadtrative law judge (ALJ) on February
27, 2013, at which plaintiff and a vocatiomxipert testified. On April 8, 2013, the
ALJ denied plaintiff's claims for benigs, finding vocational expert testimony to
support a finding that plaintiff could gderm work that exists in significant
numbers in the national economy. (T+22.) On March 21, 2014, the Appeals
Council denied plaintiff's request for revieat the ALJ’s decision. (Tr. 1-3.) The
ALJ’s decision is thus the final decisiohthe Commissioner. 42 U.S.C. 8§ 405(Q).
In this action for judicial review, plaintiff challenges the testimony of the
vocational expert and th&LJ’s reliance on this teshony to support his finding
that plaintiff is not disabled. Plaintiff sp&cally contends that the expert failed to
consider the extent to which her residiusactional capacity (RFC) limitation of
“no stooping” erodes the occupationakband, furthemprovided testimony
regarding the availability of jobs that svanconsistent with the Dictionary of
Occupational Titles (DOT). Plaintifequests that the Commissioner’s final

decision be reversed and thia¢ matter be remanded for an award of benefits. In

2 Although her applications for benefits referan alleged onset date of August 24, 2009,
plaintiff reported in her Disalily Report that her disability began on March 14, 2009. At the
administrative hearing, plaintitéstified to an alleged onsgate of March 14, 2009, and the ALJ
refers to this date in his written decisiasthe alleged onsettdaof disability.
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the alternative, plaintiff requestsatithe matter be neanded for further
proceedings to clarify the impact of plaintiff’'s “no stooping” limitation on the
range of existing work.

Because the ALJ did not err in higia@ce on vocational expert testimony in
this cause, the final decision thle Commissioner is affirmed.

Il. Legal Standards

To be eligible for DIB and SSI under the Social Security Act, plaintiff must
prove that she is disable®earsall v. Massanari, 274 F.3d 1211, 1217 (8th Cir.
2001);Baker v. Secretary of Health & Human Servs., 955 F.2d 552, 555 (8th Cir.
1992). The Social Security Act defines digigy as the "inability to engage in any
substantial gainful activity by reason of any medically determinable physical or
mental impairment which cdrme expected to result in death or which has lasted or
can be expected to last for a continupasod of not less than 12 months." 42
U.S.C. 88 423(d)(1)(A), 1382c(a)(®). An individual will be declared disabled
"only if [her] physical or mental impairmé or impairments are of such severity
that [she] is not only unable to do [hergpious work but cannot, considering [her]
age, education, and work experienaggage in any othesind of substantial
gainful work which exists in the tianal economy." 42 U.E. 88 423(d)(2)(A),
1382c(a)(3)(B).

The Commissioner engages in a fitepsevaluation process to determine
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whether a claimant is disable@ee 20 C.F.R. 88 404.1520, 416.9Hpwen v.
Yuckert, 482 U.S. 137, 140-42 (1987). dfirst three steps involve a
determination as to whether the claimantusrently engaged in substantial gainful
activity; whether she has a severgpamment; and wheer her severe
impairment(s) meets or medically equals geverity of a listed impairment. At
Step 4 of the process, the ALJ must asesslaimant’'s RFG- that is, the most
the claimant is able to do despiiter physical and mental limitationdartise v.
Astrue, 641 F.3d 909, 923 (8th Cir. 2011) — atedermine whether the claimant is
able to perform her past relevant worRoff v. Barnhart, 421 F.3d 785, 790 (8th
Cir. 2005) (RFC assessment occurs at fost#tp of process). If the claimant is
unable to perform such past worket@ommissioner continues to Step 5 and
determines whether the claimant can penfather work as it exists in significant
numbers in the national economy. If so, ¢k@mant is found not to be disabled,
and disability benefits are denied.

The claimant bears the burden througbpSt of the analysis. If she meets
this burden and shows that she is unablegerform her past relevant work, the
burden shifts to the Commissioner a¢$6 to produce evidence demonstrating
that the claimant has the RFC to perfasther jobs in the national economy that
exist in significant numbers and are cotesi$ with her impaments and vocational

factors such as age, edtioa, and work experiencehillipsv. Astrue, 671 F.3d
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699, 702 (8th Cir. 2012). If the claimdms non-exertional impairments, such as
pain or postural limitations, the Comssioner may satisfy her burden at Step 5
through the testimony of a vocational expdrearsall, 274 F.3d at 1219.

This Court will affirm the denial of dability benefits if substantial evidence
on the record as a whole gguts the ALJ’s decisionJonesv. Astrue, 619 F.3d
963, 968 (8th Cir. 2010). Substantial evidems “less than a preponderance but . .
. enough that a reasonable mind would firetlequate to support the conclusion.”
Id. (alteration in original) duotation marks omitted)Testimony from a vocational
expert constitutes substantial eviderfaeis based on a properly phrased
hypothetical question and is not inconsistent with the D8 ®ore v. Colvin, 769
F.3d 987, 990 (8th Cir. 2014Pprch v. Chater, 115 F.3d 567, 571-72 (8th Cir.
1997);Pickney v. Chater, 96 F.3d 294, 296 (8th Cir. 1996). “When expert
testimony conflicts with the DOT, and tBeOT classifications are not rebutted, the
DOT controls.” Porch, 115 F.3d at 572.

lll. The ALJ’s Decision

Upon review of the evidence of recdrdre, the ALJ found plaintiff not to
have engaged in substantial gainfuiaty since March 14, 2009. The ALJ found
plaintiff to have the following severaedically determinable impairments:
degenerative disc disease of themhar and upper spine with bilateral

radiculopathy, degenerative joint diseasteoarthritis of the knees, obesity,
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fibromyalgia, and insomnia; but deterraththat these impairments, whether
considered singly or in combinatiaid not meet or medically equal an
impairment listed in the Listings of jmairments at 20 C.F.RRt. 404, Subpt. P,
App. 1. (Tr. 12-15.) The ALJ then assed plaintiff's RFC and determined that
plaintiff could perform sedentary workith the following limitations:

[T]he claimant is limited to no clibing ramps, stairs, ladders, ropes,

or scaffolds. The claimant isnited to no stooping, kneeling,

crouching, crawling, and rotation attlvaist. The claimant can have

Nno exposure to extreme heat. efdlaimant can have occasional

exposure to unprotected heights amolving mechanical parts. The

claimant should be allowed ambinute break per hour, but the

claimant would not need to leaveetivork area to accommodate this

break. Although off task, in adobn to the unscheduled 5-minute

breaks, the claimant’s off-task hmevior could be accommodated by

normal breaks.
(Tr. 15.) Finding plaintiff not to have amast relevant work, the ALJ continued to
Step 5 of the sequential analysis antéduined that vocational expert testimony
supported a finding that plaintiff could perform other work as it exists in
significant numbers in the national econonThe ALJ theradre found plaintiff
not to be under a disability. (Tr. 20-22.)

V. Discussion

Plaintiff does not challenge any o&tlALJ’s findings through Step 4 of the

sequential analysis, including the RFQGeattmination or thenanner and method by

which the ALJ reached these conclusiohnstead, plaintiff challenges the

vocational expert’s testimony that arpen with these limitations could
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nevertheless perform work, arguing that such testimony failed to account for a
reduction in the occupationbése and was ioasistent with the DOT. For the
following reasons, plaintiff's claims fail.

At the administrative hearing, ti#d_J asked the vocational expert to
consider a person of plaintiff's age, withaintiff's level of education and work
experience, and who had the RFC limitatisasout above. In response, the expert
testified that such a person could pericedentary, unskilled work as an
addresser, order clerk, addwel inspector. (Tr. 78-79.)The ALJ relied on this
testimony in his written decision to firgaintiff not disabled. (Tr. 21-22.)

Plaintiff claims, however, that her RHi@hitation to “no stooping” significantly
erodes the availability of sedentary worldahat the expert failed to account for
this reduction in her testimony. Relg on Social Security Ruling 96-9p and
provisions from the Social Security Admstration’s Program Operations Manual
System (POMSJ plaintiff contends that this limitation to “no stooping” erodes the
unskilled sedentary occupatidrmase to such a degreatla finding of disability
should apply.

Social Security Ruling (SSR) 96-91996 WL 374185 (Soc. Sec. Admin.

% With respect to the numer of such jobs, the expert teigtif that 3,000 jobs as an addresser
exist in the State of Missournd 96,000 nationally; 525 jobs as@naler clerk exist in the State
of Missouri and 26,250 nationallynd 430 jobs as a dowel inspecexist in the State of
Missouri and 16,500 nationally. (Tr. 78-79.)

* POMS guidelines have no legal ferand do not bind the Commission&erger v. Apfel, 200
F.3d 1157, 1161 (8th Cir. 2000) (quotiichweiker v. Hansen, 450 U.S. 785, 789 (1981)).
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July 2, 1996), “explain[s] the Social ity Administration’s policies regarding
the impact of a residual functional capggRFC) assessment for less than a full
range of sedentary work on an indiual’s ability to do other work.1d. at *1.
Relevant to plaintiff's argument hereti®e Ruling’s statement regarding postural
limitations, and specifically, that

[a]n ability to stoop occasionallyg., from very little up to one-third

of the time, is required in moahskilled sedentary occupations. A

complete inability to stoop would significantly erode the unskilled

sedentary occupationbhse and a finding that the individual is

disabled would usually apply[.] . Consultation with a vocational

resource may be particularly usefal cases where the individual is

limited to less than occasional stooping.
Id. at *8.

With the RFC assessment as deteadihy the ALJ, plaintiff is limited to
less than the full range of sedentary woAs stated in SSR 96-9p, however, “a
finding that an individual has the ability to less than a full range of sedentary
work does not necessarily equate vattecision of ‘disabled.” 1996 WL 374185,
at *1. While a finding of disabled “ually applies” when the full range of
sedentary work is significantly erodedchuas when a claiméhas a complete
inability to stoop, the adjudicator mevertheless “reqred to make an
individualized determination” in deciding wther an individual who is limited to a

partial range of sedentary work is alidemake an adjustment to other wotkl. at

*3. Such individualized determinationcindes consideration of the individual’'s
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age, education, work experience, and tramable skills; the type and extent of the
individual’s limitations or restrictions; and the extent of the erosion of the
occupational basdd. at *3, 5. Further, SSR 96-9p instructs that “[w]hen the
extent of erosion of the unskilled sedaytoccupational base is not clear, the
adjudicator may consult various authadrita written resources, such as the DOT,”
and “may use the resources of a . .catmnal expert” in more complex cases.

at *9. This is precisely what the ALJ did here.

The POMS upon which plaintiff relies contains similar guidance. POMS DI
25020.005 addresses physilmatitations and their effect on a person’s ability to
engage in work-retad activities. This POMS provision recognizes that “[sjome
stooping is required to do almost any kisfdvork,” with most sedentary work
requiring occasional stoopingee POMS DI 25020.005(A)(9)(a), (b) (2012),
available at http://policy.ssa.gov/poms.nsf/I®d25020005. This provision also
instructs that “[w]hen appropriate, cottsai Vocational Specialist to determine the
effects of a particular limitation on the raig)eof work or particular occupation(s)
being considered.” POMBI 25020.005(B). As notedbove, this is precisely
what the ALJ did here.

The vocational expert testified theperson whose limitations included no
stooping could perform work as an addresseler clerk, and dowel inspector as

such positions are defined in the DOTIth&ugh plaintiff claims that an inability
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to stoop is inconsistent with the DOTsscription of these jobs, this claim is
without merit. Indeed, all of these sedeytjobs are described in the DOT as ones
where stooping is “not present” and “does not exiSe& DOT #209.587-010,
1991 WL 671797 (addresser); DOT #209.54,01991 WL 671794 (order clerk);
DOT #669.687-014, 1991 WL 686074 (dowel iesfor). Accordingly, there is no
inconsistency between plaintiff's limitati to no stooping, the DOT's descriptions,
and the expert’s testimonysee Shackleford v. Astrue, No. 4:10CV2175 AGF,
2012 WL 918864, at *14 (E.D. Mo. Mar. 12012) (ALJ included inability to
stoop in hypothetical and expert identifipbs that required no stooping, as
corroborated by DOT descriptions).

An inability to stoop does not automaily result in a finding of disability,
but instead requires an ALJ to consult iamaal resources to determine the effect
such a limitation has aime occupational basédolloway v. Astrue, No. 4:11CV68
TIA, 2012 WL 1033283, at *12 (E.D. Mo. Mar. 27, 2012). The ALJ complied
with this requirement by obtaining thestenony of a vocational expert given in
response to a hypothetical question thataioed this limitation, and the testimony
provided by the expert did not conflicitwthe DOT. There is nothing in the
record to suggest that the vocationgbert ignored the “no stooping” limitation
when she provided testimony that the listecupations encompassed suitable jobs

and at the numbers recited. The Alds therefore permitted to rely on the
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expert’s testimony to find plaintiff able fmerform work as it exists in significant
numbers in the national econom$ee Moorev. Astrue, 623 F.3d 599, 605 (8th
Cir. 2010);Holloway, 2012 WL 1033283, at *12See also Scruggs v. Astrue, No.
4:10CV2440 CDP, 2012 WL 44115& *8-9 (E.D. Mo. Feb. 10, 2012).

Accordingly, for the reasons set @ldove on the claims raised by plaintiff
on this appeal, the Commissioner’s deamsihat plaintiff can perform other work
as it exists in the national economy ahdg is not under a disability is supported
by substantial evidence on trexord as a whole.

Therefore,

IT IS HEREBY ORDERED that the decision of the Commissioner of
Social Security IAFFIRMED. A separate Judgment in accordance with this

Memorandum and Order &ntered this same date.

Dated this 31 day of _ July , 2015.

/sl John M. Bodenhausen
JOHNM. BODENHAUSEN
UNITEDSTATESMAGISTRATE JUDGE

> The number of jobs as recited by the vocational expegin( 3,supra) is sufficient to establish
that such jobs exist in significant numbers in the national econ&eeye.g., Weller v. Apfel,

179 F.3d 1107 (8th Cir. 1999) (VE’s testimony that 32,000 positions exist nationwide is
substantial evidence supporting ALJ’s finding ttiere exist a significamumber of jobs that
claimant can perform};ong v. Chater, 108 F.3d 185 (8th Cir. 1997) (30,000 jobs existing
nationwide is a significant numbedphnson v. Chater, 108 F.3d 178 (8th Cir. 1997) (at least
10,000 jobs in national economy).
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